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Section  !• 

HAVING  explained  the  nature  and  operation  of  Alienation  by 
deeds  entered  into  by  private  persons,  wliich  r^Ji.^ 
derive  their  effect  from  the  conitent  erf- the  contract- 
ing parties,  I  shall  now  proceed  to  treat  of  those 
assurances  which  are  e£fected  by  matter  of  record ; 
diat  28,  where  the  sanction  of  a  court  of  record  is 
called  in  to  substantiate,  preserve,  and  be  a  perpetual 
Vol.  V,  B 
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testim6ny  of  the  transfer  of  property,  from  one  person 
to  another. 

Assurances  by  matter  of  record  are,  1.  Private 
acts  of  parliament ;    2.  King's  grants ;   S.  Pines ; 
and,  4.  Common  recoveries. 
Pri^rateAct.        g^  Private  acts  of  parliament  derive  their  origia 

from  the  following  circumstances.  It  was  a  common 
Hale's  Juris,  practice,  SO  early  as  in  the  reign  of  Edw.  I.,  for  per- 
c.  4  &  10.      ^^^^  ^  present  petitions  to  parliament  for  relief  in 

private  3fiairs.     These  were  referred  to  certain  pre- 

lates,  earis,  and  barons,  appointed  at  the  meeting  of 

every  parliament  to  be  receivers  and  tryers  of  peti- 

icl.c.i2.        tions;  who,  upon  examination  of  the  contents  of 

such  petitions,  indorsed  upon  them  what  course  was 
to  be  pursued  by  the  petitioners  to  obtain  redress. 
>  3.  In  those  cases  where  the  petitioners  might 
Tiave  relief  by  the  ordinary  course  of  law,  in  the 
King's  courts,  the  answer  was,  that  the  petitioners 
might  sue  at  common  law  ;  and  sometimes  the  peti- 
tion was  referred  to  the  proper  court  in  which  the 
case  was  determinable :  but  where  tl^  petitioner 
could  have  no  relief  without  a  new  law,  made  by  an 
act  of  .parliament,  either  in  that  particular  case,  or 
which  might,  by  a  general  purview,  extend  to  it, 
the  petition  was  referred  to  parliament,. and  an  award 
was  made  upon  it  by  the  King  and  the  Lords,  or  by 
the  flBirds  alone,  and  sanctioned  by  the  King,  which 
had  all  the  force  and  effect  of  a  statute. 
Rot.  ParL  4.  In  the  first  year  of  the  reign  of  Hen.  IV.  the 

N^'-g  79^     Commons  indirectly  claimed  a  right  of  concurring 

with  th^  Lords  in  the  consideration  of  petitions,  and 
of  joining  in  the  awards  made  upon  them  ;  but  the. 
Archbishop  of  Canterbuiy  told  them,  in  the  King's 
name,  that  they  were  only  petitioners,  and  thAt  all 
judgements  appertained  to  the  King  and  to  the  Lbrds» 
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unless  it  were  in  statutes,  grants,  subsidies,  or  such 
like ;  the  which  order  the  King  would  from  that  time 
be  observed. 

5.  It  became,  however,  fully  established  in  the 
reign  of  Rich.  IIL  that  no  award  could  be  made  on 
a  private  petition,  without  a  formal  and  complete  act 
of  the  whole  legislature ;  and  therefore,  from  that 
period,  such  awards  have  been  called  private  acts  of 
parliament;  and  have  been  distinguished  in  the 
statute  bo<^  from  public  ones. 

.  6.  A  private  act  is  described .  by  Lord  Ch«  B.  Co-  What  makes 
myns,  to  be  a  statute  which  concerns  only  a  parti*'  ^^^     ^"* 
cular  species,  or  thing,  or  person.    And  in  89  Eliz*  Dig.  Tiu 
it  was '  resolved  by  the  Court  of  King's  Bench,  that    " 
the;  statute  21  Hen.  VIIL  c.  13.,  by  which  spiritual 
persons  were  abridged  from  having  pluralities  of  liv*  HollandV 
ings,  was  a  general  act  j  because  it  concerned  the  ^^   ^^ 
whole  spiritualty  in  generaL     But  it  was  admitted 
that  the  statute  18  Eliz.  c.  6.  concerning  colleges  in 
th^  two  universities,  and  the  colleges  of  Eton  and 
Winchester,  was  a  private  act.    It  was  also  observed, 
that  the  statutes  IS  Eliz.  c.  10.  and  18  Eliz.  c.  11., 
concerning  colleges,  deans  and  chapters, '  hospitals, 
parson,  vicar,  or  any  other,  having  any  spiritual  or 
ecclesiastical  living,  were  general  acts  ;  and  that  the 
statute  1  Eliz.,  concerning  leases  made  by  bishops,  was  5  Rep.  2  a. 
a  private  act,  because  it  concerned  the  bishops  only, 
who  are  but  a  species  of  the  spiritualty. 

7^  It  is  said  in  the  same  case,  that  if  an  act  is  4  Rep.  76  a. 
special  which  extends  ad  species^  a  tntUto  fortiori  it  is 
special  or  particular  which  extends  ad  individtia. 
Now,  although  the  matter  be  special,  so  that  under 
it  there  are  no  indimdua^  yet  if  it  is  general  as  to 
persons,  it  is  a  general  act ;  but.  if  it  concerns  aliquod 
wigtdofie  seu  indmduum,  sdthough  it  be  general  as  to 
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persons,  it  will  be  deemed  a  private  act  So,  although 
the  act,  Bs  to  perapps,  be  generalt  but  the  aoalter 
thereof  concerns  indioidua,  or  singular  things^  as  « 
pifftif^alv  motiWf  houae,  &&,  ot  all  the  manors, 
howeg»  kc.  in  one  or  sundry  particular  i0mm$  or  in 
onf  or  divers  particular  counties^  it  is  a  private  aet 
4  Re|>.  77  a.      $.  It  lA  alfio  laid  do^mi  by  the  Court  in  HoHand's 

cas»9  Ihat  every  aet,  akhough  the  matter  tbereaf 
<^cems  mdividmf  or  singje  things,  yet  if  i 
the  King,  it  is  a  public  act ;  £>r  every  nilqeet 
int^re^t  in  ^  Ks^g,  aa  the  head  of  the  common* 
wraith.  And  it  waa  resolved,  sn  the  case  of  WiUiiMi 
V.  Berkeley,  that  an  aot  which  waa  made  in  95 
Hen.  VIII.,  by  which  m  conveyances  made  by  tim 
Lacfy  Catherine,  (Henxy  Vllltb'a  queen,)  or  to  har^'by 
or  to  the  King,  i^uld  be  vaUd,  waa  a  pubUe  act. 

9.  In  a  pul^ic  act  there  may  be  a  primte  dawe» 
aa  in  the  atatuta  S  J».  L;  the  clauoae  wihich  givea  the 
benefices  of  recusanta  in  particulaf  counties  to  the 
univeraLties,  is  a  private  act.  The  statute  99  Hfm*.  \h 
c.  9v  respecting  bail  bonds,  was  for  a  long  time  eon^ 
sidered  as  a  private  act,  but  in  a  piodern  case  it  waa 
held  to  be  a  public  ope. 

IQ*  A  private  act  is  not  printed  pr  pubt^M^ 
among  the  laws  of  the  sessions*  It  remains^  how-^ 
ever,  enrolled  among  the  public  reeords ;  and^  in 
general,  i^iist  be  specially  set  forth  apd  pleaded^ 
otherwise  no  judge  or  jury  are  bound  to  take  wotoM 
of  it.  But  it  has  lately  been  a  jvactice  t(i  ^Ssei(t  a 
clause  in  acts  of  a  private  nature,  declaring  Ibal  th^ 
shall  be  deemed  public  acts« 

11,  In  modern  tim^s^  a  private  act  of  parUaj^Mlt 
respecting  real  property,  which  is  lisiially  caUoi  taji 
estate  act,  is  a  coQv^yaifce  or^  Settlement  of  landa  Mf 
liereditanients^  nwdd  imder  the  immediate  ^aAc^sb 
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bf  parliatwnt,  in  casetf  ^v^here  the  parties  are  not 
capable  of  substantiating  their  agreements  without 
the  aid  of  the  legisl&tmte,  and  where  the  carrying 
such  agreements  into  effbct  is  evidently  beneficial  to 
the  parties.  *       ^  / 

12.  It  would  be  utterly  impossible  to  enumerate  SomeCa«e« 
the  variety  of  cases  in  which  private  acts  of  par-  late  Acu  may 
liament  may  be  obtained.     A  few  of  them  shall^  l>«  obtained. 
hewever^  be  mentioned* 

13.  Where  a  person  is  tteant  for  iifb,  with  re- 
ffiamder  to  his  first  and  otilier  sona  in  tail>  under  a 
veSl  or  settlement,  and  he  haji  dthef  no  childien;  ot 
has  children  who  are  under  age,  if  an  opportunity 
efifers  of  selliB^  tire  estate  to  great  advantage,  a 
private  act  may  be  obtained  for  vesting  stick  settled 
estate  in  trustees  in  fee,  discharged  from  the  u^s  of 
such  will  or  settlement,  upion  trust  ^  to  sell  the  same, 
iod  to  lay  Out  the-  money  ih  the?  purchase  of  other 
hmds,  to  be  settled  to  the  same  us^s. 

14  Where  a  person,^  having  an  Estate  jn  strict 
settlement,  k^  an  opportunity  of  tnaJting  an  advan- 
tageous^ exchange  with  another  person,  or  is  desirous 
of  exchanging  his  settled  estate  for  another  estate,, 
whmof  he  is  seised  in  fee,  a  private  act  may  be 
qktaikied  for  vesting  t&e  settled  estate  in  the  person 
with  whom  such  exchange  is  agreed  to  be  made,  ot 
in  the  teautnt  for  life  himself,  in  fee  simple,  and 
limiting  the  estate  taken  in  exchange  to  the  same 
uses  to  which  the  settled  estate  stood  limited. 

15.  Where  an  estate  limited  in  strict  settlement  is 
diaiged  witihi  the  payment  of  a  sum  of  money,  a 
private  act  may  be  obtained  for  vesting  the  whole,  or 
ar  competent  part  thereof,  in  trustees,  in  fee  simple, 
upon  trust  to  seU  the  same,  and  out  of  the  money 
to  pay  off  ^the  debts,^nd  to  lay  out  the  surplus 
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in  ttie  purchase  of  other  lands,  to  be  settled  to  tike 
old  usQS. 

16.  Where  a  tenant  for  life  has  no  power  of  mak- 
ing leases,  and  it  would  be  advantageous  to  the  estate 
if  it  could  be  let  for  a  long  term  of  years«  a  private 
act  may  be  obtained  for  enabling  the  tenant  for  life 
to  make  long  leases,  under  such  reservations  and 
restrictions,  as  are  necessary  to  render  such  leases 
beneficial  to  the  estate,  and  to  the  persons  in  remain- 
der and  reversion. 

17.  Where  a  tenant  for  life  has  expended  his  owu 
money  in  making  improvements  beneficial  to  the 
inheritance,  or  is  desirous  of  making  such  improve- 
ments }  a  private  act  may  be  obtained,*enabling  him 
to  charge  the  estate  with  the  money  so  laid  out,  or  to 
be  laid  out  on  such  improvements. 

18.  Where  an  estate  is  vested  in  several  persons  as 
coparceners  or  tenants  in  common,  some  of  whom  are 
infants,  lunatics,  or  tenants  for  life  ;  and  a  fair  and 
just  partition  is  made  thereof :  a  private  act  may  be 
obtained  for  confirming  such  partition,  by  which  the 
infants,  lunatics,  or  remainder-men  will  be  bound  ^ 
and  each  person  to  whom  a  share  is  allotted  in  seve- 
ralty, will  acquire  the  legal  estate  therein. 

19-  Where  a  male  infant  is  desirous  of  manying^ 

with  the  approbation  of  his  parents  or  guardians,  a 

private  act  may  be  obtained  enabling  him  to  make  a 

proper,  settlement  on  such  marriage  j  to  be  as  valid 

Rot.  Pari,      as  if  he  was  of  age.  And  there  is  an  act  in  14  Edw.  IV. 

N<\24!  *^^'    ^y  ^'^^^  ^^  "^^  ordained  that  Henry  Duke  of  Buck- 

ingham  should  be  taken,  reputed,  and  adjudged  as 
a  person  of  full  age,  and  that  all  things  by  him  or 
against  him  to  be  done,  should  be  of  such  force  and 
effect,  as  if  they  were  done  at  his  full  age. 
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20.  Where  something  has  been  omitted  in  a  deed^ 
which  is  absolutely  necessary  to  carry  it  into  execu- 
tion ;  or  where  there  has  been  a  palpable  and  evident 
mistake ;  a  private  act  may  be  obtained  to  supply 
such  omission,  or  to  rectify  such  mistake. 

21 .  Where  a  private  act  originates  in  the  House  of  Mode  of 
Peers,  the  mode  of  proceeding  is  thus,— a  petition  is  me  Acts."* 
presented  to  the  House  signed  by  all  the  partiefs  in* 
terested  in  the  act,  stating  the  facts,  mid  that  the 
petitioners  can  only  be  relieved,  or  obtain  what  they 
require,  by  the  power  andanthority  of  the  legislature; 

and  praying  leave  to  bring  in  a  bill  for  the  purposes 
therein  mentioned.  This  must  be  presented  \)y  a 
peer,  and  an  order  of  the  House  is  made,  referring  the 
petition  to  two  of  the  Judges,  who  are  authorized  and 
directed  to  summon  all  persons  concerned  in  the  bill 
before  them,  and  after  hearing  them,  and  perusing 
the  bill,  to  report  to  the  House  the  state  of  the  case,^ 
and  their  opinions  thereon,  under,  their  hands,  and  to. 
sign  the  billl 

22*  The  petition  is  then  carried  to  the  two  Judges 
whom  it  has  been  referred,  together  with  a  draft  of 
the  bill  i  all  the  recitals  of  which  are  proved  before 
them,  in  the  same  manner,  and  by  the  same  evidence, 
as  in  a  trial  in  ejectment.  The  Judges  make  their 
report ;  and  if  they  approve  of  the  bill,  they  sign  it, 
and  certify  that  it  is  proper  for  effectuating  the  pur- 
poses intended. 

^.  The  bill  is  then  brought  into  the  House,  read 
twice,  and  committed.  The  same  proofs  must  be 
submitted  to  the  committee  of  Lords,  which  were  pro-, 
duced  before  the  Judges ;  and  the  chairman  reports 
it  to  the  House.  It  is  then  read  a  third  time,  and. 
sent  to  the  House  of  Commons,  where  it  goes  through 
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the  same  forms,  and  is  sent  back  to  the  House  of 
Lords  to  receive  the  royal  assent,  which  is  given  by 
the  words,  soitfyit  Qdme  il  est  desiri* 

9^.  Where  a  private  act  of  parliament  originates  in 
the  Hguse  of  Commons,  a  petition  is  presented  signed 
by  the  parties  who  are  suitors  for  such  act,  stating 
the  facts,  and  praying  leave  to  bring  in  a  bill ;  which 
petition  is  presented  to  the  House  by  a  member*  A 
motion  is  then  made  that  it  be  referred  to  a  com- 
mittee, to  examine  the  allegations  in  the  petition* 
The  evidence  must  be  produced  before  this  com* 
mittee,  and  when  concIuded|  the  chairman  makes  his 
tepprt,  and  moves  for  leave  to  bring  in  a  bill,  pursu-* 
ant  to  the  petition.  The  bill  is  then  brought  in,  jead 
,  twice,  and  committed  j  all  the  evidence  is  again  pro- 

duced before  the  new  committee,  which  the  chairman 
reports  to  the  House,  and  moves  that  the  bill  be  en- 
grossed. It  is  then  read  a  third  time,  and  sent  to 
the  House  of  Peers.  There  it  is  twice  read,  and  then 
committed*  The  evidence  is  again  produced  before 
the  committee  of  the  House  of  Peers ;  the  Lord  in  the 
chair  reports  the  bill  to  the  House,  it  is  read  a  third 
time,  and  then  receives  the  royal  assent 

25.  The  consent  of  alt  parties  in  being,  and  capa-* 
ble  of  consenting,  who  have  the  remotest  interest  in 
the  property  afiected  by  a  private  act,  is  expressly 
2Comm.d45.  requited.  Unless,  says  Sir  W.  Blackstone,  such  con- 
sent appears  to  be  perversely,  and  without  any  reason, 
withheld. 

S6*  Where  infants,  or  other  persons  incapable  of 
acting  for  themselves,  are  to  be  bound  by  a  private 
act  of  parliament,  a  full  equivalent  must  be  settled  on 
them,  in  lieu  of  what  is  taken  by  the  act ;  and  in 
general  the  legislature  will  not  suffer  the  property  of 
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infants,  or  other  persons  incapable  of  acting  for  them* 
selves,  to  be  altered  by  a  private  act ;  unless  it  clearly 
aj^ear  that  tliey  will  be  benefited  by  such  alteration^ 
!37-  A  general  saving  is  now  always  added  at  the 
-close  of  every  private  act,  of  the  rights  and  interests 
of  alt  persons  whomsover ;  except  those  whose  con- 
sent is  given  or  purchased,  and  all  persons  claiming 
under  them,  and  who  are  tlierein  particularly  named. 

28.  By  a  number  of  standing  orders  made  at  dif- 
ferent times  by  the  Hous^  of  Lords  and  Commons, 
every  sort  of  precaution  appears  to  have  been  adopted 
by  the  legislature,  to  prevent  the  possibility  of  sin:- 
prise  or  fraud  in  obtaining  private  acts,  and  particu* 
larly  as  to  estate  bills,  which  must  be  refbrred  to  two 
Judges  to  report  on  the  facts,  and  the  propriety  of  the 
bill ;  but  still  there  have  been  some  cases  in  which  vide 
great  imposition  has  been  practised  on  parliament  by  ^^5^*  ^'^* 
fidse  evidence. 

29.  With  respect  to  the  operation  of  a  private  act.  Operation 
it  is  as  powerful  and  effective,  if*  duly  and  properly  ^ct. 
obtained,  as  a  public  one,  in  transferring  the  legal 
estate  in  lands  from  one  person  to  another,,  and  in 
bmding  all  those  who  are  intended  to  be  bound  by  it, 

and  whos6  rights  are  not  s&^d.  .But  it  has  always 
been  held  that  a  private  act  does  ncrt;  bind  strangers, 
even  before  the  general  practice  of  inserting  a  saving 
clause  in  every  private  act  was  adapted. 

SO.  Hius  in  21  Hen.  VII.  it  was  adjudged,  in  the  s Hep.  1^8  a. 
case  of  the  prior  of  Castleacre  and  the  dean  of  St  Sta^- 
phen'Sf  that  the  act  1  Hem V.  c.  7.,  which  gave  tht 
lands  of  priors  aliens  to  the  King,  did  not  extinguish 
an  annuity  of  the  prior  of  Castleacre,  which  he  had 
out  of  ^  rectory,  plurcd  of  a  priory  ^ien }  though 
th^e  was  not  any  saving  in  the  act 
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Barringcon'^  3l«  So  in  a  case  in  8  Jac,  where  the  question  was^ 
8  Kep.  J  36  ^^^^^  the  act  22  Edw.IV.  c.7.,  which  under  certain 
Godb.  1 67.  circumstances  authorizes  the  proprietors  of  grounds  in 
forests,  after  a  felling,  to  inclose  them,  without  the 
King's  licence,  for  seven  years,  to  preserve  the  spring- 
ing wood,  should  be  construed  so  as  to  exclude  per- 
s(ms  having  right  of  common. 

Upon  this  point  Lord  Coke  reports,  that  the  Judges 
of  the  Court  of  Common  Pleas  were  of  opinion  the 
commoners  were  not  bound  by  the  statute,  for  the 
following  reasons :— "  It  appears  by  the  preamble  be- 
tween what  persons,  and  for  and  against  what  persons 
this  act  was  made ;  and  the  parties  to  this  great  con- 
tract by  act  of  parliament,  are  the  subjects  having 
woods,  &c.  within  forests,  chaces,  and  purlieus  of  the 
one  part ;  and  the  King,  and  thef  other  owners  of  the 
forests,  chaces,  and  purlieus,  of  the  other  part.    Sa 
that  the  commoners  are  not  any  of  the  parties  between, 
whom  this  act  was  made."  And  cited  the  case  of  the 
prior  of  Castleacre. 
LhioMton,       ^^*  ^^^  subsequent  case  Lord  Hale  said, — "  Every 
1  Vent,  176.  man  is  so  far  party  to  a  private  act  of  parliament,  as 
not  to  gainsay  it ;  but  not  so  as  to  give  up  his  interest. 
*Tia  the  great  question  in  Barrington^s  case,  8  Co.  The 
r  matter  of  the  act  there  directs  it  to  be  between  the 

foresters  and  the  proprietors  of  the  soil ;  and  therefore 
it  shall  not  extend  to  the  commoners,  to  take  away 
their  common.  Suppose  an  act  says,  whereas  there 
is  a  controversy  concerning  land  between  A.  and  B|» . 
'tis  enacted  that  A.  shall  enjoy  it :  this  does  not  bind 
others,  though  there  be  no  saving ;  because  it  was  only 
intended  to  end  the  difierence  between  them  two." 
Estate  Tail  S3.  It  was  formerly,  the  usual  practice^  where  a, 
aod  all  Re«    tenant  in  tail  applied  for  a  private  act  of  parliament.* 

inaindeiB 
orer. 
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to  bar  his  estate  tail,  and  convert  it  into  a  fee  simple, 

that  the  persons  in  remainder  and  reversion  should 

give  their  consent  to  the  act.    But  although  such 

consent  be  not  given,  yet  an  estate  tail,  and  all  the 

remainders  over,  and  the  reversion  depending  on  it, 

may  be  barred  by  a  private  act.    This  point  is  fully 

established  in  an  opinion  given  by  the  late  Mr.  Booth 

on  the  following  case. 

,    34.  The  Duke  of  Kingston  being  tenant  for  life  Cbub  and 

under  the  will  of  Evelyn  Duke  of  Kingston,  with  re-  syoytA^400. 

mainder  to  his  first  and  other  sons  successively  in  tail 

male,  remainder  to  Oranville  Earl  Gower  in  tail  male, 

with  several  remainders  over :  the  Duke  having  no 

son,  agreed  with  Lord  Gower  for  the  purchase  of  his 

interest  in  the  estates  thus  devised,  in  consideration 

of  21,000/.;  and  in  order  to  carry  this  agreement  into 

execution,  the  Duke  and  Lord  Gower,  without  the 

consent  of  any  of  the  persons  in  remainder,  applied 

for  an  act  of  parliament,  stating  the  preceding  facts, 

and  stating  that  although  Lord  Gower  was  enabled 

by  law,  with  the  concurrence  of  the  Duke,  to  bar  the 

remainder  in  tail  vested  in  him,  and  all  the  remain- 

ders,  and  the  reversion  expectant  thereon,  yet  as  the 

premises  agreed  to  be  purchased  by  the  Duke  were 

limited,  after  his  death,  to  his  first  and  other  sons  in 

tail  male,  they  could  not  be  vested  in  him  in  fee 

simple,  without  the  aid  of  an  act  of  parliament 

A  private  act  was  accordingly  obtained,  by  which 
it  was  enacted,  that  the  estates  in  question  should  be 
vested  in  two  persons,  and  their  heirs,  freed  from  the 
uses  declared  in  the  late  Duke's  will,  and  should  be 
to  the  use  of  the  then  Duke  and  his  heirs ;  and  other 
estates  of  equal  or  greater  value  were  vested  in  two 
persons,  to  the  use  of  the  Duke  of  Kingston  for  Hfe^ 
remainder  to  trustees  to  preserve  contingent  remain^* 
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tiers,  remainder  te  Im  firot  and  other  skhis  adcceaaivdf 
in  tail  male,  remainder  to  the  Duke  in  fee,  with  a 
general  saving  of  the  lights  of  all  peraonsj  except  the 
Duke  and  his  heirs,  and  the  .first  and  other  sons  of 
his  body,  and  their  heirs  male,  and  Lord  Gower  and 
the  heirs  male  of  his  body,  and  all  persons  claiming 
any  estate  in  the  premises  under  the  will  of  Evelyn 
Duke  of  Kingston. 

Hie  Duke  of  Kingston  being  desirous  of  selling  one 
of  the  estates  vested  in  him  in .  fee  under  this  act,  a 
doubt  was  suggerted  touching  the  efieet  of  the  aet, 
with  respect  to  the  persons  claiming  under  tbe^  krte 
Duke's  will,  in  remainder^  espeetant  oh  the  deter<^ 
mination  of  the  estate  tail  vested  in  Lord. Gower ; 
how  far  their  rights  and  interests  w^e- barred  by  the 
act ;  as  well  in  the  estate  whereof  the  uses  were  dis^ 
(Charged  by  the  act,  as  in  the  estates  settled  by  way, 
of  equivalent ;  the  same  being  limited  to  the  Duke 
in  fee  simple,  upon  failure  of  issue  male  of  im  ownr 
body,  and  not^  the  uses  Hmited  in  the  wiD. 

In  ani^wer  to  this  objection,  Mr.  Booth  gave  ao^ 
Opinion,  that  even  supposing  the  rules  and  orders  of 
the  House  6f  Beers,  with  respect  to  summoning  all 
persons  concerned  in  interest  t6  appear  and  consent^ 
were  not  observed,  this  would  not  invalidate  the  act; 
for  either  House  of  Parliament  might'  dispense  wit&' 
their  own  orders,  whenever  tliey  thought  iit;  btt€ 
here  was  no-  grievance,  no  irregularity.  'The  ri^ts 
of  thepel'sdns  in  remainder,  after  Lord  Gower's  estate- 
tail,  were  of  no  value,  since  by  a  common  recovery 
duly  suffered,  those  rights  could  be  annihilated  in  tte 
next  term ;  as  the*  parties  were  obliged  to*  go  ta  par^ 
liament,  they  were  advised,  and  rightly  advised,  that 
to  suffer  four  recoveries  (for  the  lands  lay  in  four 
cbiinties)  would  be  to  go  to  a  neecBess  expenee :  for 
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lliat  in  a  case  where  parliamentary  assistance  was,  on 
other  accQitfitik  indispensably  necessary,  there  Xh€ 
parliamest  would  so  frame  their  wovds,  which  were 
to  bdMme  a  law,  aA  to  haifc  the  same  forcit  and 
operation,  and  to  bar  all  rights  that  wonld  be  barred 
by  a  common  recovery.  Fnatra  JU  per  phira  quod 
fieri  potest  pe^  pauciorOf  was  a  rule  of  equity,  reason, 
i^d  good  senae,    .         . 

35.  The  docriqe  here  laid  down  by  Mr.  Booth  has 
been  fqHy  confirmed  by  a  modem  case,  in  which  the  ^ 
Court  of  CKanoery  held  that  a  private  hct  would 
bar  aa  estate  tail,  and  all  remainders  expectant 
thereon,  and  also  the  reversion^  although  the  rights 
of  the  remainder-men  were  not  excepted  in  the 
sairing. 

86.  Robert  Westby  being'  tenant  for  Itfe,  under  a  Westby  v. 
aeltleiiient  of  an  eistate  in 'Lancashire,  with  remainder  ?^^% 

Amb.  697 » 

m  fee  to  fixnr  peraons,  as  heirs  at  law  to  the  settlor; 
apd>hetng.  tenant  in  tail  of  another  estate  in  Yoritsbtr^ 
with  reaiaindetb  over,  under  which  ^e  defendah€ 
John  Westby  daimed ;  and  having  ocoteion  for  money 
tp  pay  debts^and  one  of  the  heirs  at  law  being  an  infant, 
a  private  act  vas  obtained  in  1791,  dn  the  application  4  Geo«  2. 
of  Bobfiirt  Westby,  and  tbe  heirs  at  law,  by  which  a  ^*  ^^' 
pnt'of  "die  Lani»aMhire  estate  was  vested  in  trustees, 
to  be  sold  for  payment  of  Robert  Westby  debls: 
and  the  Yorkshire  estate  was  vested  in  trustees,  to 
the  nae  of  Rdbert  Westby  ftnr  Hfe,  with  limitations 
ower»  as  in  the  settlement ;  witii  a  power  for  Robert 
Wcsiby,  in  case  of  &9i)re  of  imie  male  of  his  body,' 
to  eharge  ti%  Lancashire.4state  with  a  sum  of  money. 
The^  teving  dause  at  the  end  of  the  Act  saved  tilie 
rights  of  all  persons,  except  tbote^  of  Robert  Westby, 
<^  tfaexevmionersr  of  the  Lancashire  estate,  arid  of 
tbisLbfess  and.  ibsnes  efTlipmiS'  Westby :  but  no  ex- 
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ception  of  the  heirs  or  issue  of  ■  Wcstby,  under 
whom. the  defendant  John  Westby  claimed. 

Robert  Westby,  by  deed  in  1792,  executed  his 
power,  and  died  without  issue,  having  devised  the 
money  chai'ged.by  the  execution  of  the  power  to  his 
executors,  upon  several  trurts. 

Upop  a  bill  filed  by  the  executors  to  have  the  sums 
raised  which  were  charged  by  Robert  Westby,  & 
question  arose,  whether  the  power  given  by  the  act  of 
parliament,  to  cbajige  the  Yorkshire  estate,  could 
take  place  against  the  defendant  John  Westby,  who 

claimed  under- Westby,  the  person  entitled  in 

remainder  upon  the  death  of  Robert  Westby  without 
issue.  Lord  Apsley  was  clearly  of  opinion,  that- 
Robert  Westby  being  tenant  in  tail  of  the  Yorkshire 
estate,  the  right  of  those  in  remainder  was,'  and  was 
meant  to  be  barred  by  theact ;  and  that  there  was  no 
occasion  to  except  their  ri^ts,  as  was  done  in  other 
c^ses  where  the  act  passes  upon  the  application  of  a 
tenant  for  life ;  for  Robert  Westby  being  tenant  in 
tail,  might  have  barred  the  remainder  by  a  recovery : 
infn,  §  38.    and  therefore  this  case  differed  from  that  of  the  Duke 

of  Somerset,  who  procured  an  act  of  parliament  for 
the  exchange  of  livings :  he  was  only  tenant  for  life ; 
and  the  right  of  those  in  remainder  not  being  excepted 
out  of  the  saving  clause,  they  were  not  bound  by 
the  act. 

Rem^oder        ^*  ^"*  where  a  tenant  for  life  enters  into  an  agree- 
after  an  Ea-   ment  to  convey  the  fee  simple,  and  a  private  act  is 

passed  for  establishing  such  agreement,  in  which  is  a 
saving  of  the  rights  of  all  persons  not  parties  to  the 
act,  it  will  not  affect  the  persons  entitled  to  the  re- 
mainder  expectant  on  the  life  estate. 
Bton  ▼.  ,  ^8.  Thus,  in  the  case  alluded  to  by  Lord  Apsley 
? VS^ST'  *^  Westby  v.  Kieman,  it  appeared  that  Charles  Duke 

483. 
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of  Somerset  having  the  honour  of  Petworth,  was  de- 
sirous of  acquiring  the  rectory  appendant  to  it,  whi^h 
belonged  to  Eton  CoUege ;  and  not  having  any  bene- 
fice or  advowson  whereby  he  could  tempt  the  College 
to  give  him  the  rectory  of  Petworth  in  exchange,  he 
applied  to  and  prevailed  on  the  Crown  to  give  to  the 
college  the  advowson  of  Worplesdon,  and  the  Duke 
in  return  agreed  to  give  to  the  Crown  the  rectory  of 
Overblowes  as  an  equivalent.  Whereupon  it  was 
agreed  that  the  advowson  of  Worplesdon  should  be 
vested  in  Eton  College,  the  rectory  of  Petworth  in 
the  Duke,  and  the  rectory  of  Overblowes  in  the 
Crown,  for  ever. 

This  agreement  was  confirmed  by  a  private  act  of 
parliament  in  4  &  5  Will,  and  Mary,  whereby  it  was 
enacted,  thafthe  advowson  of  Overblowes  should  be, 
and  thei^by  was  vested  and  settled  in  their  Majesties 
and  their  successors,  in  right  of  their  Crown,  for  ever : 
that  the  advowson  of  Worplesdon  shotdd  be  settled 
and  vested  in  the  provost  and  college  of  Eton,  and 
tiieir  successors,  for  ever ;  and  that  the  advowson  of 
Petworth  should  be,  and  was  thereby  vested  in  the 
Duke  and»  Duchess  of  Somerset  and  their  heirs,  with 
a  saving  of  the  rights  of  all  persons  (other  than  their 
Majesties,  &c.  the  Duke  and  Duchess  of  Somerset 
and  their  heirs,  and  Eton  College  and  their  successors,) 
to  the  said  advowsons,  or  any  of  them. 
-  It  was  afterwards  discovered,  that  by  a  settlement 
made  previous  to  this  act,  the  rectory  of  Overblowes 

was  limited  to  the  use  of  the  Duchess  of  Somerset  for 

»  

life,  remainder  to  her  son  Algernon  Earl  of  Hertford 
IB  tail  male,  remainder  to  the  issue  female  of  the 
Duchess ;  and  that  Lord  Hertford  having  died  with- 
out issue  male,  the  rectory  vested  in  his  sister  Lady 
Catherine,  who  married  Sir  W.  Wyndham,  and  died 
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leaving  Charles,  afterwards  Earl  of  Egremont,  her 
eld^tson^  whoi^d,  leaving  George  ISaA  of  Egre* 
moot  bis  eldest  soiu 
It  was  admitted  on  both'side%  Aat  iqion  tiie  deatik ' 
.  of  the  Duke  of  Somerset^  the  rectory  of  OverUowes 
ve0ied  in  Loid  Egremont }  hecaose  he  wn  m^tiin  the 
general  saving  of  the  act. 

Construction      89.  Private  acts  are  construed  in  the  same  manner 

as  conveyances  thtft  derive  tJieir  eflfect  frcnn  the  conf«2 
men  law ;  and  therefore,  when  any  doubt  arises  upon 
the  construction  of  a  private  act,  the  Court  will  con* 
sider,  what  the  deject  and  intention  of  the  partis 
was,  in  obtaining  the  act ;  and  will,  if  possible,  give 
eflfect  to  that  intention. 

tnte,  §  38.         40.  In  the  case  pf  the  Finovost  of  Eton  v.  the  Bishop 

of  Winton,  which  has  been  already  stated,  the  Crowa 
having  lost  the  advowson  of  OverUowes,  to  which 
Lord  Egremont  became  entitled,  claimed  firom  the 
College  of  Bton  the  advowson  of  Worplesdon,  and 
picaented  to  it ;  upon  tlie  jMrinciple  that  the  whole 
transaction  became  void  by  the  defect  of  title  in  the 
Duke  of  Somerset  to  the  advowson  of  Oveiblowes  i 
whereupon  the  CoU^e  of  Eton  brought  a  yuare  m- 
peM.  It  was  contended,  on  the  part  of  the  Ctx>wn» 
dial  private  acts  were  to  be  construed  13ce  deeds ;; 
atid  that  this  act  should  be^considered  as'an  exchjeu^g^ 
in  which  there  wasa  m^tuid  warrantf ;  anid  that'the 
evicktoh  ef  ^the'  advowson  of  Overhlowei^,  by  Lord 
Egiemont,  gave  the  Croim  a  right  to  be  restored  to 
tho  advowson  of  Worplesdon.  But  it  was  answered, 
on  the  part  of  the  Cdlege  of  Eton,  that  the  act  covAd 
no%  be  considered  as  an  exchange,  because  ab  ex* 

Tiu32.c.6.  cjymg^  could  only^  be  mude  between  two  parties  t 

bdhides,  the  act  eould  ^not  be  construed  to  operate  as^ 
a  deed  (^  exchange,  the  woix)  exchange  not  bein|^ 
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once  meotianed  therein :  the  act  made  use  of  no 
words  of  con veyancey  but  vested  the  se vend  advow- 
flOQs  in  the  respective  parties,  under  the  agreement. 

Judgement  for  the  College. 

41..  A  private  act  was  passed  in  the  year  1777  ^  Townley 
inclosing  and  divMing  the  ccnnmon  and  waste  lands  2  TernTR. 
within  the  manor  of  Yealands,  by  which  itwas  enacted,  701. 
that'  the  commissioners  should  set  out,  allot,  and 
assign  unto  the  lady  of  the  manor,  twenty  statute  acres 
of  the  common  and  waste  grounds,  in  lieu  o^  and  as 
conqsensation  for,  her  right  and  interest  in  and  to  the 
soil  of  the  residue  of  the  common ;  and  then  that  the 
commissiotiers  should  allot  and  assign  the  residue  oi 
the  common  unto,  for,  and  amongst  the  said  lady 
of  the  manor,  for  and  on  account  of  her  messuages, 
^  tenements,  lands,  and  hereditaments  within  the  said 
manor,  in  reiq^ct  whereof  she  was  entitled  to  right 
of  common^  and  to  the  several  other  persons  having 
li^t  of.  common,,  and  to  thdr  heirs  and  assigns  for 
evor,  according  and  in  proportion  to  their  sdveral 
and  respective  rights,  &c. 

A  subsequent  clause  directed  that  '*  all  and  every 
the  allotments,  &c.  to  be  made  under  the  act,  should  . 
be  vested  in  fee  simile  in  the  several  and  respective 
persons,  &c.  to  whom^  the  same  should  be  set  out  ot 
allotted^  and  their  heirs,  assigns,  and  successors  re- 
spectixrely  for  ever,  .absdbitely  freed  and  discharged 
of  and&om.all  customary  tenures,  rents,  fines,  boons, 
juod  services  whatsoever  ^  and  that  0ie  several  shares 
or  allotaofents  so  to  be  set  out  as  aforesaid,  should  be 
in  lieu  of  and  in  fitll  compensation  and  satisfaction 
for  all:  i%hts  of  common,  aod^  other  former  property, 
privilege,  ri^ht,  &c.  \  and  that  sdl  rights  of  common, 
together  with  aH  former  rights,  interests^  profits,  &c. 
in  and  upon  the  same,  should,  from  and  immediately 

Vot.V.  C  . 
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jafler  that  tim^  ceaw  and  be  fvr  ever  bAtradanA  CJi- 
tiji^guish^cL.  Provided  alway9»  and.  it  wa$  fiutfaer 
•epactedj  that  nothing  in  that  ^ct  contained  ahould 
extend  to  prejudice,  lesseni  er  d^eat  the  r^bl^  title, 
or  interest  qf  ^hedaid  lady  oi  the  ^awi  manor*  her 
heirs  or  asttgqsi  #f>  in»  or  to  the  aeigsicHcies  itrnksmt 
or  belonging  to  the  siaid  manor ;  but; that  9he  and 
they  and  every  of  them  should  and  might  at  all  times 
thereafter  hold>nd  enjoy  aU  rentals  .fines,  servi(^ 
<;ourtSy  ]perqiiiisit^s  and  profits  of  courts,  goods  and 
cha<ttds  of  felons  and  fugitives,  fielons  of  themsehes 
and  put  in  ejcigenU  deodands,  waifs,  estiays,  forfeit- 
ureS)  und  atfl  other  royalties  and  manorial; junsdictions 
whatsoever^  in  ajid  upon  the  said  common  and  waste 
grounds  thereby  intended  to  be  indosed  as  aforesaid, 
to  the  said  manor^  or  the  load  or  the  lady  tiiereof  £]r 
the  time  being,  mctdent,  belonging,  or  appertftiBhig; 
and  the  safipie  in  as  &11«  ampie,  aaid  beowficial.a  manner 
to  all  intepts  and  purposes,  as  afae  or  they,  might  or 
coidd  have  held  (ur  enjoyed  the  same,  incase  the  act 
had  not  been  made/* 

Before  the  passing  of  this  act,  the  lady  of  the  manor 
was  entitled  to  ttue  mines  and  minesrals  lyic^^  under 
thjB  fdl  of  the  manor,  of  which  they  had  made  aevoal 
lesMs,  the  last  to  one  Tissington  in,  17^,  £«  2} 
yea^  under  which  the  mines,  were  werked;  9xA  ca&* 
tinued  tO  be  so  till  theyear  1759?  bot  feom  dat 
period  the  lessee  discontinued  tfaewodcs,  thougkihe 
lease  was  subsistipg  at  the  time  whoa  the  act  waamadii 

The  (luestipn  was,  whether  the  Jady  jof  tiie  m«Mr 
wad  entitled  to  the  mines^  imder  the  dauae  of  nmtrvn- 
tion  in  the  act,  allotting  the  todognres  te  <Sie-  d^0^ 
tenaptaofthettiAnor«  , 

It  was  contended  on  behalf  of  the  tgnants  of  IHn^ 
manor,  that  the  act  barred  t^e  Jady  of  tbe  mm&t 
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from  claiming  any  fnture  light  to  the  mines  and 
Ttiineials:  for  by  the  first  clause  it  appeared  that  the 
commissioners  were  to  set  out  twenty  acres  to  the 
la^  of  the  manor/  in  I&u  of  and  as  a  compensation 
fbr  her  right  and  interest  in  the  soil  of  the  residue  <^ 
the  waste ;  and,  on  the  other  hand,  that  ^  allotments 
to  the  several  tepants  were  to  be  vn  fee;  which  the 
act  declared  should  be  a  full  compensation  for  all 
rights  of  common,  and  other  former  property,  privi* 
I^e,  right,  title,  interest,  claim,  and  demand  what* 
soever.  That  if  the  net  had  i^opped  there,  there 
could  have  been  no  doubt  but  that  the  lady  of  the 
nuinor  would  liave  had  no  right  whatever  to  the  mines 
in  the  allotments :  but  if  the  clause  of  reservation 
entitled  heir  to  them,  and  a  right  still  remained  in  her 
of  digging  in  those  inclosures,  without  making  any 
aBowance  for  the  ii^ury  sustained  by  the  owner  of 
tlie  sofl,  all  the  purposes  of  the  act  would  be  defi^a))ed. 
The  lattec  clause  only  provided  that  the  lady  q£  the 
nunor  should  sufier  no  prejudice  as  to  her  right  to 
all  seigniories  incident  to  the  manor ;  and  that  she 
dlfodld '  still  enjoy  all  rents,  fines,  services,  &c«  and 
ether  royalties  and  manorial  jurisdictions :  but  there 
iras-  nothing  fn  that  clause  which  had  the  least  re* 
fttoence  <to  the  i^otl  of  the  manor ;  and  the  particular 
'enumeration  of  the  things  intended  was  decisive  that 
fBHies  were  not  intended  to  be  reserved,  otherwise 
titty  would  have  been  mentioned.  The  word  seig- 
«om8  in  the  former  part  df  the  clausie  was  defined 
and  explained  by  the  words  which  fi^Iowed»  aad  , 
coidd  only  mean  things  of  ike  same  nature  as  those 

nonfianedr       ' : 

On  the  other  side  it  was  said,  tliat  this  beii^  4 
private  act,  passed  at  the  reqnisition  of  the  parties 
6diic«rnfid»  was  to  be  onnstnled  like  all  other  private 
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Agreements  j  consequently  the  Court  would  consider* 
the  probable  intention  of  the  parties,  to  be  collected 
•  from  the  situation  and  stat6  of  their  several  ri^ts,  at 
the  time  when  the  act  passed.  He  ancestor  of  the 
defendant  was  the  lady  of  the  nlahor,  and  as  such 
she  would  have  been  entitled,  not  only  to  the  mines 
under  the  wastes,  but  also  under  .the  copyhold  in- 
closures,  unless  there  had  been  some  custom  to  ex- 
chide  her :  the  right  of  these  mines  existed  in  the 
lady  of  the  manor,  separate  from  the  interest  in  tiie 
soil,  as  appeared  from  the  leases  of  the  min^s,  during 
the  continuance  of  the  last  of  which,  the  act  passed. 
It  was  admitted  that  the  words  in  the  first  clause  were 
large  enough  to  comprehend  mines,  if  such  had  been 
the  intention  of  the  parties ;  but  that  could  not  have 
/  be^n  so  intended,  for  then  the  subsisting  lease  would 

have  been  affected,  and  the  rents  thereby  reserved ; 
which  certainty  could  not  have  been  intended,  inas- 
much as  they  were  reserved  expressly  by  the  word 
orents  in  the  saving  clause,  there  being  no  other 
•rents  to  which  that  word  could  reTate ;  and  th^re 
being  a  reservation  of  the  rents  to  the  lord,  the  right 
±o  the  mines  themselves,  out  of  which  the  rent  issued, 
^  would  also  be  reserved  to  hixh.  ♦  Besides,  there  were 

TOther  words  in  the  saving  clause  which  were  sufficient^ 
comprehensive  to  reserve  the  right  of  digging,  fbr 
mines ;  suph  as  seigniories  and  royalties :  if  there^m 
the  mines  ha^l  been  intended  to  have  been  taken  t>ttt 
of  the  lord,  there  should  have  been  express  words  for 
that  purpose. 

Lord  Kenyon. — •*  I  agree  that  private  acts  of  par- 
liament ure .  to  be  construed  according  to  the  intisii- 
tion  of  the  parties  i  but  then  that  intention  muslbe 
collected  from  the  words  used  by  the  legislatuine, 
without  doing  violence  to  their  natural  meaning.   The 
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defendant's  counsel .  has  supposed  that  imiles  are  a 
distinct  right  from  the  right  to  the  soil ;  bat  I  do  not 
think  so,  where  they  are  under  the.  soil  of  the  l(>rd  of 
the  manor.  In  cases  of  cqpyholds,  a  lord  may  have 
a  right  under  the  soil  of  the  copyholder ;  but  where 
the  soil  is  in  the  lord,  all  is  jesolvable  into  the  owner- 
ship of  the  soil,  and  a  grant  of  the  soil  will  pass  every 
thing  under  it.  The  only  word  in  the  saving  clause 
whidi  affi>rds  any  ground  for  argument,  is  the  word 
rents ;  but  when  we  see  how  that  word  is  used  witb 
the  others  in  that  part  of  the  act,  it  cannot  be  taken 
to  include  mines.  At  the  time  of  passing  this  act  of 
padiament,  the  mines  under  tiie  waste  ground  were 
in  the  lady  of  the  manor,  as  part  of  the  demesnes.  " 
She  intended  to  give  up  several  r^hts  to  the  tenants^ 
for  which  she  has  reserved  a  satisfaction.  Then  how 
do  the  tenants  hold  dieir  allotments  under  the  act  ? 
They  could  not  take  as  copyholders,  unless  the  act  of 
parliament  bad  jao.  directed  -,  but  they  take  their  allot* 
ments  as  freehold  estates  of  inheritance.  ,  It  is  ex- 
tremely clear,  that  no  new  tenure  Can  be  created^ 
unless  by  the  authority  of  parliament,  since  the  statute 
;af  §uia  emptores  ;  nor  can  any  person  reserve  to  him- 
aeif  a  fright  of  escheat.  Then  it  was  urged  by  the 
defendant's  x^oimsel,  that  the  act  of  pariiament  could 
mot  afiect.the  lease  which. was  in  existence  when  it 
passed.  .  It  certainly  could  not;  neither  would  it 
have  been  aflfected»  if  the  lady  had  sold  her  estate  in 
the  manor^  but  the  alienee  would  have  become  tixet 
landlord,  and .  entitled  to  the  beneficial  interest  re-^ 
served  by  the  lease.  So  here  the  lease  will  r'emaini 
valid,  but  the.  right  to  the  rent  of  the  mines  will  pasa 
tathe  person  in  wliose  favour  the  allotment  was  made 
under  the  act.  For  we .  cannot  narrow  the  words  of 
l^a  act }  and  that  transfers  all  the  right  in  the  sioil 
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tojdhe;Bareial  tenants.  There  ii  no  doubt  but  thai 
lAie  nnnes  Slight  hsve  bete' reserved^  Ifith«dbm> 
flo  intended,  it  wonld  h«re  been  by  express  woide  j^ 
bat  iltiae  is  no  aadi  ttservfttion  here.  The  wmdt 
rents  is  explained  bj  the  other  woeds^ired  $  but  tfaoee 
limits  which  afie  reserved^  ere  mere  badges  of  fojnl^ 
ty,  laoeiporeaL  frights,  end  other  frmts  of  teonre  of 
the  same  sort."    The  other  Jndget  conciored. 

42;  A  recital  sn  a  ^private  act,  as^  to  die  conaiainc* 
tioa  a£  a  deed  ncited  in  such  act,  is  not.  binding  on 
the.parties. 

l^it.  32«  c  20.      Thus.it  has  been  stated,  that  in  the  Dnke  of  Bidi^ 

mcmd's  case^  a  private  act  mm  obtained  £dr  vuBthig 
the  lands  purchased  with  the  GO^OOOi.  in  the  eUeat 
.  ^cm^  upon  his  securing  the  portions  to  the  younger 
chiidten.  Inthisact  it  was  ledted,  that  the  younger 
sons  and 'daiighteiB  of  the  late  Dukefof  Bichmond 
were,  by  virtue  of  the  said  marris^  artides^  sevretafly 
seised  of  and  entitled  to  the  lands,  theii  pnrphasBd 
wcdiiheisaid  60,000/1,  as  tenants  in  coikun<m  tatfaem 
and  Hie  heirs  of  their  respective  bodies,  with  etoaa 
rcoaainders  of  such  of  their  respective  shares^  in  otaw 
of  any  of  their  deaths  without  issue,  to  ikt  surmoto 
of  them  in  ccnamon  in  tail«  i* 

Collect.  Jur.       Lord  Apsley,  in  his  judgement  on  this  case,  siid^ 

it  was  mentioned  in  the  recital  of  the' act^  that  the 


younger  chihltvn  were  entitled  as  tenants  in  conaniMi 
to  estates  tail,  with  cross  remainders,  in  case  of  (Im 
death  of  one  or  more  of  them.  But  though  tUa 
recind  was  inserted  in  the  actj  yetthei^  was  no  noiiee 
taken  of  it  in  the  ^acting  pait»  which  was  qidao 
silent  as  to  that  ^u^ttion.  '    .  r 

It  had  beenaigued  On  the  part  of  the  plaint^  that 
the  duke  was  bound  by  thfe  recital.  If  it  had  bMfi 
enacted^  that  cross  remaindent  were  limits  between 

lO 
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the  yaiuigfr.duliir«n»  though  £>ii]]dbd.iq>aa  8.jni»* 
iwtaUT^tit  would  have  bwacaabduriTtt  •giiwli  tte 
duicftj  «Hi  cjrafls  nesiaiixkm  ieatkMiAmL  .  11haiigh» 
gmemttji,,  xecilak  ia  pmr^te  acts,  of.  in /denda,  aoei  not 
bjadiog  to  the  ftt]3tin/f  QM,  jtt  Aufr  n 
at  jdl  aflferfeBd :the  oate.  Th«dbffe.tfae  4|ittiii0a.Was^ 
faiiljr^pai  1m  the  jdnke  .tojcontebd  thMi  thtnr  ivefe 
00  crosa  i»iaBinif pbb  ertafaKwhad^i  .  \ 

But' this:  j^otdy  tboi^  not  wjotkBuwe^  .would 
hove  anD»  weight  >:ibr:k.'0honiBdt^  th«  penons 
who  prepared  and  paased  the  act^  looked  upoA  the 
aitUfli  in  that  hght ;  which  tfaaCmict  ^oidd  pay  a 
regard  to;  thiMi^  it  might  not  he  cf  i^nion  that  aiich 
leealalf  ahould  eanrtantly  hind.    . 

40L  jWith  respect,  toi  the;  ^enaaa^  safhig  4:feiiaa  Eflect  of  th« 
viiiohi  ia  interted  in  eury.  private  act»  iliffiraJtiaa  9^^^  ^*^ 
hoBitBttMOk  cm  the  eonslruction.  of  it»  wfaeve  it  iacoiai^ 
tradictory  to  the  body  of  the  act. 

.ialh0X5a8eof(AJUaaWm>de^itttk^  iRep.47(w 

mnag  m  aaact  rfparKamegt»  arhach  i&<cefagam/tta 
the.  ibody  i»f  the  act^  is  void :  as  in  Plowdtn,  960^ 
whflM  the  aopposed  attaaedier  o£  the  Duke  of  Koifislk 
waa^hyAOt  of  pa,riiaineat^  1  Majy^  deds^ni  to. he 
▼Old  ab  kustios  saving  the  estates  and  kasea  made  b^ 
Kaig  £dw4  VL:  .Hie  asad^.  was  hdd  to  Jbe  void^ 
fa.vHmm  iha;  atttjnder  waa  dedand  to  be  vood,  the 
h«pg.jeas  agamst  thehadf  0f  thaeeti  j^ 

iAb  Thiadoctnne  apptsov  to Jiave heen supported 
in  modedm  ttfldea ;  it  bsixig.  beld»  that  the  .gaDecai 
sailing,  obuae  w  a  povate  act  will  not  tumttxd  the 
proyisiow  contained  ia  the  body  of  the  adt  hut  must 
heao.eoepiMMdisd^aa  to  he  imdeted.  consiatem  with 
die  bady.iaf  tbe^acty  pr  ah»  he  vokL. . 

C* 
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Wood  V.  45.  A  privste  act  wa»  obtained  for  the  sale  of 

^^^  711^  Xi«d  Stawell'9  ertate,  by  which  it  wb8  ebafeted,  that 

the  estate  .should  .besetted  i& tniitoe^  to  be  sold; 
^aodthat  the  money  ansing^  fionr  the  sale  should  b^ 
.in:t)^,  fhrat  plaoe,  applied  .to  payi  the^mortgagees,.  and 
afievits$id3  tii6  dteditors  by  statutes,  judgements,  and 
.»cogniaM3bC|B&  At  the  dose  of  the  act^^thcre  was  a 
^neral  saving  ^f  the.rights  of  aU  peraons,  except  the 
heir  at  law»  and  .others  of  Lord  Stawett's  fiunily. 

Several  of  the  statutes  and  judgements  were  prior 
to  some  of  the  mortgages,  aod  there  being  a  deciee 
p>T  sale  and  execution  of  the  trust  created  fay  thei  act, 
a^question  arose  in  the  Court  of  .Chancery,  upos  a 
special  report,  whether  the  mortgagees  should  he  paid 
in  the  first  place,  or  whether  the  creditors  by  statutes^ 
judgements,  and  recognizances^  should  beilet  in 
according,  to  their  priority,  or  be  pos^Kmed  to  .the 
mortgagees. 

.  For. the  .creditors  by  statutes,  jiidgeoieBts,  laind 

fecc^puapnees,  it  was  insisted,  that  their  ascariiies 

Tit.  16. c. 5.  bound  the  land  as  well  as  the  mortgages*:   They 

^  ^'  were,  both  in  law  and  equity,  to  be  considerad:  ^.as 

having  a  prior  jright  to  the  subsequent  mortgatgees.. 
And  aii^ou^,  ill  the  beginning  of  the. act,  it  was 
provided,  that  the  mortgagees  should,  be  paid  in  iiie 
first,  place,  yet  there  was  a  general .  savings  ci  the 
rights  of  all  persons,  except  tlie  heir  at  l«w,.  and  rt»nr 
of  Lord  Stawell's  fiunily;  and  that  sai^  sat  liie 
matter  at;  lai;ge  again,  and  ms^iMod  .them  to  their 
'        priority*  »         ;  *  <  .  .  i 

Lord  Cowper  said,  the.  act.  expressly  pimsded,  tliat 
tiiemortg9ge8should.be  paid  m  the  first  phce;.  and 
the  general  saving  must  ioot'  eontsd  the  ^expceaa 
provision  of  the  act,  but  must  be  so  esqpduQdai  as 


•  to  conaiBBt  with  the  express  prefereAM  given  ta  the 
mortgagees;  and  he  most  decree  the  execution  of 
tlie  tnttt  accordiogly ;  bat  seemed  td  admit,  that  by 

.  virtae  of  the  general  aavttig  in  idbe  alct,  they  might 
maJfieweof  thcar  immiidirMices  as  they  c6uld  at  low. 
-  46^  la'  tte  case  of  Westby  v-  Kieman,  whidi  has  ante,  §  36- 
been  already  stated,  the  r^ht  of  the  reiMinder-mati, 
expeetant  oo  the  deteHmmation  of.  the  estate  tail,  was 
saved^  not  beiz^  excepted  in  the  general  saving ;  and 
yet  he  was  held  to  be  barred,  for  otherwise  the  act 
woukLfaave  been  nugatory. 
*  47*  Where  the  enactkig  part  <^  an  act  of  parlia- 
ment £br  inclosing  the  wastes  and  conmioiis  of  a 
manor,  e^ressly  exonerates  certain  Jbadsfrom  the 
paymeilt  of  tithes,  the  rector  will  be  barred  from 

.  claiming  titbes  out  of  those  lands,  though  he  be 
€OBq)]:ehended  in  the  saving  clause  of  the  act. 

4S.  By  an  act  of  parliament  made  in  13  Geo.  III.  Biddle  t. 

White 

for  iaekning'  and  dividuig  certain  moors,  commons,  4GwiU.  1378. 
ovttaets  of  waste  land  within  the  parish  and  manor 
-of  Landiester,  itwas^acted,  that  the  commisakmers 
shooUU  after  setting  out  30  acres  to  tlie  curate  of. 

.   LallEjy,  >aiid'Other  portions  of  land  for  the  purposes 

'  tiieffeiii  mentioned,  set  out  tiie  residue  of  the  said 
luid  unto  ahd  amongst  the  Bishop  of  Durham,  who 
was  tbe  lord*  of^  th€  said  manor,  and  the  several 
other '  petsoms  having  rights  of  oommon  theteon^ 
aceonftng  to  the  >  vsliie  of  their  respective  estates : 
.Aiid'that  all  such  lands  asrH^iould  he  allotted  to  any 
persons  in  respect  of  their  respective  lands  4nd 
teoraMiits,  shoidd  be  hdd  by  thenf  in  the  same 
manner  as  their  respective*  messuages,  &6.  in  nght 

;    of  whidb  suck  aUotments  were  hdiden  respectively ; 

.   aud  aiit^eck  ta  the  same  species  of  *  titfaes  only,  in  the 
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ume  manner^  tuid  tathe  anMTjpenons^  as  thiywratf 
acouirtoined  to  pay. 

It  was  ifotfthw  deciandy  that  tlM  6ttd>  oomiiiia^ 
sioners  might  sell  so  mucii  of  the  sakl  mooia  m 
coiDiDioiis  as  th&y  should  tiiiBk  fit,  to  raise'  mmey 
to^  pi^  tiie  €xpeaces  'atteBding'  the  olitainitig  and 
exeoutiiig  the  act,  ami  tfaa  expenca  of  dividiiig  the 
said  moors  and  oomnioiis,  mating  jNlblk'iiigfaM^^ 
&c.  &c, .  •  •  .    . 

It  iras  further  dedsKd,  that  the  persons^  who  should 
become  purchasers  of  the  ^sad  laiuls  so  to  be  sold^* 
shoald  hold  this  same  4Uefuw§ed  fram  the  fatfment 
(^  M  mmmer  of  tithes,  and  other  estates,  rigMa» 
afid  daties  whatsoever,  to  any  perscHi  or  persons^ 
politic  or  corporate. 

And  m  the  said  act  were  two  ckoses  In  the  wwda 
following  :-«^^  Saying  always  to  the  King's  Most 
exbeUent  Mi^eirty,  hii  heirs  and  successors,  and  to 
all  and  eveiy  otiaer  person  and  persons^  hpdieis*p<4itic 
or*  ttWpoMtei,  hisj  her,  and  their  aiccesBors,  execn-* 
tots,  and  admisxistratorg^  (other  tfasoi  the  loiA  of  the* 
maiita*  of  Lanchester  afofesa&d,  and  idl  other  perKNM 
entided  to  a  right  of  oommoti  in  or  npon  the  said 
moors  or  imntnaos,  ins,  her,  or  their  heiis,  successova; 
executors,  or  administrators  respectively, '' and  ^di* 
peBMi  or  persons,  bodies  pohisc  op  ^x»poiaW,  hk; 
her,  and  their  hairs,  'suooessomr  exocOHM^  ^and  adU 
miMttators,  who jBhaU  by  virtne  of  thia  aot  AMk 
daim  aflbctidg  the  boundarieir  of  the  «atd  moots  4r 
commons,  or  ^aay  claim  of  any  jrfgbt  of  cMimott 
thonoo,  wfeicb  shsdl  be  adjudged  aaid  dMenmied 
against  him,  'hef ,  or  them  as  afefesaid,)  aU  mck 
rifl^  ti^,  and  faitepest  as  (bey,  ^t^ery,  ov  aaay  of 
them  hfMi  or  enjoyed  of,  an,  to,  or  oat  <Mf  the'  said 
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ttMon  or  QKunnooa  henbj.  dmcted  to  be  ^videcl 
and  inclosed  as  aforesaid;  or  could,  or  might,  or. 
ought  to  haw  had  or  enjoy^  in  gmcI  tfab  act  bad 
not  bean  .made*'* 

^  And  he-  it  iiirther  enacted,  ^hat  thia  act  ahalli  be. 
dftmed  and  taken,  to  be  a,  public  im^  And  ahall  be 
judicially  tajken  nofkioe  of  as  such^  by  all  judgaa  and 
jiiaticeew  and  other  persona  wbomBoever,  without 
qsedallj  pleading  the  same/' 

The  impropriatoi  of  fhe  parish  of  Lancheater, 
soiw  years  after  the  passing  of  this  act»  filed  his  htU 
ia  the  Court  of  Exchequer  against  oert«in  occupiera 
of  land  in  the  parish,  stating  th^t  the  conuniiaiaien 
under  thtt  bill  had  caused  twelve  plots  of  land  to  be 
sold,  to  raise  money  for  defraying  the  expeocea  of 
the  bill :  that  the  defendants^  who  were  purcfaMecs 
thereof,  immediatdy  improved  their.Jands,^4ind:am«' 
verted  them  into  arable  ground:  that  the  pbunttfT^ 
to  present  any  doubt  whidi  might  aim  whether  ,the 
said  lauds  were  to  be  considered  as  bafteii  land, 
and  M  such  exempt  from  the  payment  of  tjithet 
dunmg.  seven  yearS)  had  not  during  that  ttme  Kquiied 
any  tithea  to  be  paid  to  him  c  that  the  defendanta  bad 
durii^  the  pmceding  years  been  the  oocupien  tC 
the  lauds  which  had  be^i  so  sol4i  and  bad  grown  upMt 
them  great  quantities  of  wbeat»&c.:  land  requiriqg  a 
dkoov^  of  the  tithe  which  bad  ariaen.  dudng  thMe 
yeam;  and  pmying  miaceount  of  sucb.  lithe%  aed 
that  the  deftndaats  snighft  l^  decided  to  pfty  ik^ 
amouAt  thereof  to  the  planti£ 

TetbislMyil  the  defendants  demurred;  for  that  jt 
appeared  by  the  bSl  that  the  lavMis  which  weie.  m 
dw  deftttdanta'  occupation  were  freed  dnd  diaebaiysd 
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from  the  payment  of  all  manner  of  titiies  by  the 
said  act.  .         ,     .   . 

^In  wpport  of  the  demurrer  it  was  contended,. 
1^  That  ^e  plaintiff's  right  as  impropriator  was  not 
ssvisd  by  th^  ssfmtg  clause  in  the  act :  that  it  was 
clear  it  was  not  saved  by  the  words  of  that  clause, 
becausQ  it  saves  only  rights  of,  in,  to,  or  out  of  the 
n^pprs  or  commana  ^  and  a  right>to  tithes  was  not  a 
right  of,  in,  to,  or  out  of  land,  but  was  a  right  to 
sonielhing  collateral  to  the  land.  That  tithes  were 
an'  ecclesiastical  inheritance,  collateral  to  the  estate 
of  the  lands ;  and  of  their  proper  nature  due  only  to 
ecclesiastical  persons,  by  the  ecclesiastical  law. 

^.  That  the  impropriator's  right  not  only  was 
not  saved  by  the  saving  clause,  but  that  it  did  not 
i^pear  to  be  the  intention  of  the  legislature  to  save 
it;  because  it  was  highly  reasonable  that  the  impro- 
priator, who  derived  great  benefit  from  this  act,  by 
which  the  lands  out  of  which  the  tithes  arose  were 
rendered  much  more  profitable  than  they  were  before, 
should  bear  his  proporti(m  of  the  expence  of  the 
act.  That  by  the  lands  which  were  sold  to  raise 
money  (or  paying  the  expence  of  this  act  being 
exempted  from  tithes,  the  impropriator  bore  his  just 
proportion  of  the  expence,  but  nothing  more.  • 
•  S*.  That  if,  however,  the  words  of  the  saving  clause 
did  extend  to  the  impropriator,  and  it  could  be  sup- 
posed that  the  legislature  intended  by  that  dause  to 
save  his,  right,  yet  the  clause  was  void,  because  it  lyais 
repugnant  to  the  body  pf  the  act,  which  expwBsly 
declared  that  the  lands  to  be  sold  should  be  dischiarg^ 
£rom  the  payment  of  tithes.  That  the  decisiona  of 
<:ourts  of  justice  with  respect  toi  private  acts,  of  pour- 
liament,  were  exactly  the  same  as  with  respect  to 
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tieeds ;  and  in  a  grant,  every  exception  which  was 
repUgn'ant  to  the  gtant  was  void.  That  this,  however, 
was  a  public  act,  and  every  clause  in  an  act  of  par- 
liament, repugnant  to  the  body  <^  the  act,'  was  voU:- 

4^.  That  it  would  be  very  hard  oh  the  defendants,' 
if  they  were  compelled  to  pay  tithes  for  lands  which- 
they  had  purchased,  upon  the  faith  of  an  act  of  par- 
liament, declaring  that  they  were'dischaiged  of  tithes. 

On  the  other  side  it  was  insisted  for  the  plaintiffir, 
that  this  act  of  pariiament  was  to  be  considered  as  a 
public  aet,  only  for  the  purpose  of*  being  judicially 
taken  notice  of  by  the  Judges,  without  being  speciany 
pleaded;  and  for  no  other  purpose  whatsoever. 
That  acts  of  this  kind,  though  declared,  for  the  special 
purpose  mentioned  in  them,  to  be  public  acts,  were 
^nevef  kept  in  the  parliament  roll,  nor  printed  among 
the  statutes  ;  and  did  not  receive  the  royal  assent 
in  tiie  ^me  words  by  which,  public  acts,  receive  it; 
that  they  were  in  fbct  to  be  considered  as  paiiiamen- 
tary  conveyances,  and  not  as  puUic  statutes,  which 
<;oncemed  all  the  King's  subjects.  *    ^^ 

Itiat  tihe  saving  clause  was  not  void,  though  it  was 
repugnant  to  the  body  of  the  act;  because  it  was 
of  the' very  nature  of  a  saving  clause  that  it  should 
be  repugnant  to  the  body  of  the 'act ;  tiie  object  of  it 
baitig,  to  control  every  thing 'in  the  act,  as  far  as  it 
afiected  liie  interests  of '  persons  not  parties  'to 
"the  act  That  if  saving  clauses  were  not  to  be  so 
considered,,  they  were  useless  ;  because  if  iSke  rights 
of  thfe  partie^FV'ere  not  expressly  disposed  of  by  the 
act,  they  would  be  saved  to  them,  even  though  there 
were  no  saving  clause :  ai^  if  here  the  act  had  not 
*  declared  that  the  lands  should  be  discharged  of  tithes, 
the  impropriator  would  have  been  entitled  to  tithes, 
though  there  had  been  no  saving  clause.  A  saving 
clause  might  have  an  operation,  though  not  expressly 
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wpognant  to  the  body  of  the  act :  as  if  it  bad  been 
doabired  in  this  ease  that  the  land  should  be  fraod 
finm  all  diarges^  without  mentioning  tithes;  and  then 
there  had  been  a  clauae^  saving  the  right  of  the  im* 
pfopriaton  That  the  cases  of  grants  were  totafly 
nnfike  the  present ;  for  the  reason  why  an  exoeptiob 
contrary  to  the  words  of  the  grant  was  void,  was,  be*- 
cuise  the  words  i£  the  grant  were  to  be  taken  moab 
stDOngly  against  the  grantor.  ^ 

.  Lord  Ch.  Baron.«^^'Withoat  going  into  an  elabomUr 
aigument  in  this  case,  it  is  sufficient  to  say  dut  it  jBdb 
within  all  the  principles  of  a  contradiction  between  a 
saving  and  an  enacting  clause  in  an  act  of  parliament ; 
and  that  the  case  is  exactly  the  same  as  that  of  :tiie 
ante,  §  43.     Dnkeof  Norfolk^  as  Alton  Woods'  case,  and  the  case 

in  Vernon.  The  legislature  takes  it  upon  itself  to 
alter  entirely  the  mode  of  tithing  all  the  Isnds  wiucfa 
are  to>  be  the  subject  of  the  inclosure ;  it  is  imposaUe 
to  say  tiiat  the  rector  is  entitled  to  h^  tithes  pf  the 
land  in  question^  without  saying  that  he.  would  have 
it  in  his  power  to  defeat  all  the  purposes  of  the  ac^ 
which  the  legislature  never  could  intend*  Tbia  case 
is,  in.  point  of  principle,  precisely  the  same  as  the 
case  in  Vernon.  In  private  acts,  in  general,  iii^lt^f^ 
lature  does  nothing  more  tlian  enable  persow  to  eitter 
into  a  contract,  who  could  not  otherwise  enter  into 
it ;  and  the  persons  who  are  parties  to  the  aot^  axie 
expressly  named  in  it ;  but  here  the  l^slature  does 
a  great  deal  more,  it  takes  on  itself  to  ifeton  dte  land 
itse^  to  declarethat  it  shall  be  diadnrgedof  tithes:; 
accordingly,  therefore^  tothe  princqEdes  of  die  deddndL 
cases,  and  indeed  of  common  aense,  we  tfaanlr  that 
the  rector  cannot  chum  his  tithes,  agahnt  the  exfotaasr 
words  of  the  actof  parliament ;  and  that  the  demurrer 
must  be  allowed/' 
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49.  A.  private  act  of  parliament  ^ppeaiB  to  haire  May  be  re- 
bem  fomaeily  .'COMidered  as  an  aswrance  of.  so  higti  hevedagainst. 
a  natiife^  tbat  ajtjxough  it  was  obtaioudd  by  fcaad,  )iret 

it  could  not  b^  relieved  against  by  any  of  the  comts 
qTMw  or^uity,  but  only  by  the  power  that  made  it; 
that  i9>  by  parliament:  and  Mu  Booth»  in  theopmioii 
whicklias  baen  menttoned^  lays  it  down  that inimoi* 
lurisdietions  are  as  much  bound  to  submit  to  a  pFcvate 
act  of  pariiament,  as  the  meanest  sal^ect;  provitfed 
the  xecord  is  right.  They  may  expound  or  exj^Bia^ 
keeping  to  tbe  intention  of  the  makers,  but  not  ques* 
ti(m  or  xmpeadi  what  tilie  legislature  has  thought  it 
to  enact  as  an  act  of  parliament.  If  there  be  any 
gaenmee  or  irregularity,  that  mu9t  and  can  bereme* 
^bedAraredified  (Hily  by  anotiier  act  of  parlmmftot 

50.  Sir  William  Blackstone  has  however  said,  that  m  2  Conim.d46. 
frigate  act  of  parliament  has  been  relieved  against, 
iikeB'o\;itaiiied  upon  iraudulent  suggestions;  and  has 

iStad  two  ca&es.in  support  of  this  assertion. 

dl»  The  first  of  these  is  RidiBnlson  v.  fiamiltoi^ 
■I  «iiiefa  tile  Oourt  of  Chancery  aet  aside  anact  of  llie 
house  cfassembly  cf  Bennsylvsnia.  It  ma)r  be  seen  in 
tte  ho6kx£  decrees  &r  the  year  173S,  pa.  344,  at  the 
BBfwt  joffioe  of  the  Court  of  Qiancery. 

ML  TSseraecond  is  a  case  determined  by  the  House 
af  (bonis  I0^;aIl^qq)eal  ftiom  the  Court  of  Sessions  in 
Scotland,    which  shall  be .  stated  from  the  .Printed: 


Sir:.laiiiei^  M^'&enzie  being  tsesiant  in  tsiil  of  aa  M<Kenzie 
esta<ie  in  Scotland  called  Roystoun,  with  4lie  concur-  !•  Stu«t, 

Dom.  Froc 

laace  <if  4iis  «aly  nMin  Gteosge,  and  of  bis  nephew  i^r  1754. 
Qeaige  ^M^Kaozse^  ^e  two  irst  remainder-men,  ob- 
taised>a  piivate^icl  to  s^  ithe  estate  fbr  payment  of 
ceitautxdebto,  wUeh  were  atated  in  the  act  to  amount 
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to  51,350  merks  Scots,  or  2,852iL  I5s*  64. ;  and  the 
act  expressly  directed  that  the  trustees  should,  out  of 
the  money  arising  from  the  sale  of  the  estate,  pay  off 
the  said  sum  of  51,350  merks  Scots,  and  lay  out  the 

» 

residue  of  the  money  in  the  purchase  of  other  landa^ 
to  be  entailed  as  the  former  ones. 

Sir  James  M^Kenzie  sold  the  estate,  and  prevailed " 
on  his  son  and  nephew  to  consent  that  the  wh<de 
purchase  money  should  be  paid  to  him  without  ac- 
count, in  consideration  of  his  laying  out  l,000iL  thereof 
to  the  uses'  of  the  entail ;  and  an  agreement  dated 
'  the  17th  August  1739  was  entered  into  for  that  pur- 
pose. 

It  was  afterwards  discovered  that  there  were  two 
debts  included  in  the  sum  stated  in  the  act  of  pailia* 
ment,  and  in  the  agreement  of  the  17th  August,  as 
charges  on  the  estate  tail,  which  were  in  £ict  ficti- 
tious and  fraudulent :  in  consequence  of  which  Sir 
George  M^Kenzie,  who  became  entitled  to  an  estate 
tail  in  the  lands  purchased,  by  the  death  of  Sir  Junes 
M^Kenzie,  arid  his  son  George,  brought  an  action  m 
the  Court  of  Sessions  against  the  representatives  of  Sir 
James,  and  the  trustees  of  the  act  of  parliament,  for 
an  application  of  the  residue  of  the  purchase  mon^, 
after  payment  of  the  just,  true,  and  lawful  debts^ 
really  affecting  the  entail,  and  for  an  account  of  what 
payments  had  been  made. 

It  was  objected  that  Sir  George  was,  by  the  agree- 
ment of  the  17th August,  baited  from  calling  for  such 
an  account. 

The  Lord  Ordinary,  by  an  interlocutor,  found  that 
<*  Sir  George  was  not  barred  by  the  agreem^dt  firom 
objecting  to  the  debts,  or  from  proving  the  same  ta 
be  fictitious,  and  not  real  debts  affecting  the  estate  of 
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Roystoun,  at  the  time  of  the  sale ;"  and  granted  vaf' 
rants  for  letters  of  incident  diligence,  for  recovering 
the  grounds  and  instructions  of  the  said  debts. 

The  representatives  of  Sir  James  M'Kenzie  pleaded 
that  the  act  of  parliament,  by  reciting  these  debts  as 
subsisting,  and  as  charges  upon  the  entailed  estate, 
established  them  as  such,  was  finals  and  excluded  all 
examuiation  on  that  head. 

To  this  it  was  answered,  that  as  to  the  purchaser 
of  the  estate,  and  all  claiming  under  him,  the  act  was 
final  and  conclusive  ;  but  with  respect  to  the  debts, 
it  left  them  as  they  were.  That  the  act  supposed 
them  really  and  bond  Jide  due  to  third  persons,  who 
would  therefore  have  right  to  the  purchase  money ; 
but  if  paid,  never  meant  them  to  be  paid  a  second 
time;  nor  Sir  James  M*Kenzie,.  under  a  pretence 
thereof,  to  appropriate  to  himself  the  money  for  dis- 
charge of  debts,  which  were  either  fictitious,  or  could 
not  from  their  nature  affect  the  entail.  And  that 
whether  he  had  or  had  not  done  so,  was  a  question 
no  ways  affected  by  the  act. 

Tlie  interlocutor  of  the  Lord  Ordinary  was  reversed 
by  the  Court  of  Sessions. 

Upon  an  appeal  to  the  House  of  Lords,  it  was  con- 
tended that  the  recital  of  the  debts  in  the  act  was  all 
the  information  and  suggestion  of  the  parties,     Ihe 

4 

enacting  part,  so  far  as  it  directed  the  discharge  of 
those  incumbrances  out  of  the  purchase  money,  only 
pursued  the  recital;  which,  if  ill  founded,  from  the 
misinformation  of  the  parties,  was  not  conclusive : 
and  though  the  appellant,  by  having  given  his  con- 
sent  to  the  act,  might  be  thought  concluded ;  yet 
being  drawn  into  such  contract  by  Sir  James  M*Ken- 
zie's  misrepresentation  of  the  true  state  of  the  debts 
who  misled  both  the  remainder-men  and  the  legis- 
Vol.  V.  D 
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iatiire  ;  he  had  a  right,  as  against  Sir  James's  rq>re» 
sentative,  to  inquiie  into  the  readiity  of  the  debts, 
and  application  of  the  purchase  motxey.  Nor  could 
a  consent,  thus  fraudulently  obtained,  any  more  stand 
-in  the  way  of  the  relief  he  sought^  than  it  would  in 
case  of  an  ordinary  transaction* 

On  the  other  side  it  was  insisted  that  the  debts  and 

^iticumbrances  ^ecified  in  the  act  of  parliament  must 

be  taken  ad  they  were  recited  between  the  parties  to 

'the  act ;  for  though  a  saving  clause  was  inserted  for 

the  rights  of  those  who  wete  not  parties,  yet  it  was  a 

binding  law  to  those  who  were.    The  art  directed  th€ 

money  arising  by  the  sale  of  the  lands  and  barony  of 

Boystoun  to  be  applied  in  payment  of  the  debts,  the 

amount  of  which  was  particularly  stated }  and  the 

surfdus  only  was  to  be  laid  out  in  the  purchase  of 

.  lands,  to  be  settled  in  the  order  and  course  of  succes* 

sion  provided  by  the  entaiL 

The  House  of  Lords  ordered,  that  the  interlocutor 
comfdained  of  in  the  appeal  should  be  reversed ;  and 
that  the  interlocutor  of  the  Lord  Ordinary  should  be 
affirmed :  and  ordered  that  the  Court  of  Sessions 
should  proceed  thereupon  according  to  justice  and  the 
rales  of  that  Court. 

53.  The  doctrine  laid  down  by  Sir  William  Black- 

stone  has  been  fully  confirmed  by  the  following  modem 

case,  in  which  the  Court  of  Chancery  relieved  against 

the  expfietss  words  of  a  private  act  of  parliament. 

Biddulph  V.       54u  Simon  Biddulph  by  his  will,  made  in  1790,  de* 

R?p*!  Office,    ^^^^  ^^  ^^^^  estates,  which  he  had  charged  with  the 

Book  A.  1790.  payment  of  several  sums  of  money,  to  trustees,  upon 

^**      *        trust  to  raise  and  pay  all  such  debts  as  he  should  owe 

at  the  time  of  his  decease,  or  so  much  thereof  as  hi» 

personal  estate  should  not  extend  to  pay;  and  to 

settle  and  assure  the  residue  to  his  grandson  Theo- 
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philus  Biddulph  for  life,  without  impeachment  of 
waste,  remainder  to  his  first  and  other  sons  succes- 
sively in  tail,  with  several  remainders  over. 

Simon  Biddulph  dijsd  in  1736,  leaving  the  said 
Theophilus  Biddulph  his  heir  at  law ;  who  entered 
into  possession,  under  the  will  of  Simon  Biddulph,  of 
all  the  estates  whereof  he  died  seised ;  and  upon  the 
death  of  Sir  Theophilus  Biddulph  of  Lapley,  in  1743, 
*  he  became  a  baronet,  and  entered  into  possession  of 
other  estates,  whereof  Simon  Biddulph  had  the  rever- 
sion, expectant  on  the  death  of  Sir  T.  Biddulph  of 
Lapley,  which  were  of  considerable  value,  and  charged 
with  the  payment  of  severalsums  of  money ;  but  the 
rents  thereof  were  sufficient  to  keep  down  the  interest 
of  the  incumbrances  affecting  the  same. 

By  a  private  act  of  parliament  passed  in  27  Geo.  IL 
intituled,  ^^  An  Act  for  the  sale  of  the  settled  estates 
of  Sir  Theophilus  Biddulph,  baronet,  in  the  county . 
of  Stafllbrd,  &c.  for  raising  money  to  discharge  incum. 
brances  afiecting  the  same ;  and  for  laying  out  the 
surplus  in  the  purchase  of  other  lands,  to  be  settled  to 
the  uses   therein    mentioned ;''   after   reciting   the 
several  incumbrances  on  the  said  estates,  and  that  the 
said  Sir  Theophilus  Biddulph  had,  out  of  his  own 
money,  raised  and  paid  qS%%\9L  4^.  or  thereabouts, 
being  the  deficiency  of  the  personal  estate  of  Simon 
Biddulph,  in  the  discharge  of  liie  remainder  of  his 
debts,  which  remained  due  to  the  said  Sir  Theophilus 
Biddulph,  and  charged  on  the  settled  estates,  with  a 
considerable  arrear  of  interest ;  and  reciting  that  it 
would  be  for  the  benefit  and  advantage  of  Sir  T.  Bid- 
dulph, and  of  all  the  persons  claiming  under  the  will 
^f  Simon  Biddulph,  if  the  incumbrances  affecting  the 
tettled  estates,  which  carried  a  high  interest,  were 
paid  off  and  discharged,  which  could  only  be  done  by 
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*         I9ale  of  part  of  the  settled  estates;  afid  therefore  the 
said  Sir  T.  Biddtdph  and  all  persons  claiminjg  Uiider 
the  will  of  the  said  Simon,  were  desirous  and  had 
agreed  that  certain  parts  of  th^  estate*  should  be  sold 
for  that  purpose,  freed  and  discharged  frotoi  the  said 
incumbrances;  and  that  the  surplus  of  the  money,  after 
payment  of  the  incumbrances,  should  be  laid  oiit  iti 
the  purchase  of  other  lands,  more  contigilous  to  the 
estate,  to  be  settled  to  the  uses  of  the  will  of  Simoft 
Biddulpfa.     It  was  therefore  enacted,  that  the  said 
estates  should  be  vested  in  trustees,  their  htir^  and 
assigns,  free  from  the  trusts  therein  mentioned,  in 
trust,  with  the  consent  of  Sir  T.  Biddulph,  to  sell  thte 
same,  and  tQ  apply  the  money  in  patyment  of  the 
incumbrances,  and  all  interest  which  should  be  then  due 
and  iiitmg  for  the  stme  ;  and  also  in  payment  of  tlie 
said  sum  of  2,819/.  4^.  due  to  Sir  T.  Biddulph,  toge* 
ther  with  all  interest  that  should  Jiave  accrued  due  ftyr 
the  same  te  the  time  qf  the  payment  thereof ;  and  to 
lay  out  the  remainder  of  the  money  in  the  purchaseof 
lands,  to  be  settled  to  the  uses  of  SimonBiddulph's  will. 
The  trustees  who  were  named  in  the  act  of  parlia- 
ment did  not  act,  and  new  trustees  were  appointed. 
Sir  T.  Biddulph  himself  sold  the  estates,  and  paid  off 
tlie  incumbrances,  and  also  paid  or  took  credit  to 
himself  for  what  was  due  on  account  of  interest ;  and 
laid  out  the  residue  in  the  purchalje  of  lands,  which 

,  he  settled  to  the  old  uses. 

> 

Theophilus  Biddulpli,  the  eldest  son  of  Sir  T.  Bid- 
dulph, filed  his  bill  in  Chancery  against  his  father, 
and  the  trustees,  stating  the  above  facts,  and  that 
there.remained  a  balance  in  the  hands  of  the  trustees 
of  7f207/.,  which  had  not  been  invested  in  the  pur- 
chase of  lands,  according  to  the  directions  in  tlie 
act  J   and  tlic  plaintiff  being  entitled  to  an  estate 
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tail,  expectant  on  the  estate  for  life  of  his  father,.  i» 
the  land  to  be  purchased,  he  prayed  that  the  said 
sum  of  7>207/,  might  be  laid  out  in  the  purchase  of 
lands,  to  be  settled  to  the  old  uses. . 

Sir  T.  Biddulph  by  his  answer  admitted  that  he, 
acting  for  the  trustees  in  the  act,  did,  out  of  the  money 
arising  from  the  sale  of  the  estates  which  were  sold 
.  imder  the .  act,  pay  and  apply  not  only  so  much  a» 
was  necessary  to  discharge  the  iiicumbrances  affecting 
the  estates,  but  also  all  such  interest  as  was  due  and 
owing  on  the  said  incunjbrances  at  the  respective 
times  when  the  same  were  paid  off;  namely,  as  well 
such  interest  as  was  due  ^nd  owing  on  the  said  in- 
cumbrances at  the  time  when  the  defendant  came 
into  possession  of  the  estates,  as  what  afterwards 
accrued  ;  the  same  being  directed  by  the  act.  And 
submitted  that  such  payments  of  interest  were  respec^ 
tively  made,  as  being  directed  by  the  act ;  and  that 
there  -being  such  directions  in  the  act  for  payment  of 
all  interest,  the  defendant,  as  tenant  for  life,  was  pot 
bound  to  keep  down  the  interest  of  the  incumbrances, 
from  the  time*  he  came  into  possession  of  the  estates ; 
and  that  the  act  of  parliament  was  not  a  fraud  upon 
the  plaintiff  and  the  persons  interested  in  the  estates ; 
and  that  the  defendant  ought  not  to  make  a  compeut 
sation  for  such  interest,  as  required  by  the  plaintiff's 
bill.  But  admitted  that  the  rents  and  profits  of  the 
estates  which  were  charged  with  the  said  incumbranced 
were  more  than  sufficient  to  answer  the  interest  of 
the  incumbrances  ;  and  said  he  did  not,  in  suing  for 
and  obtaining  the  act  of  parliament,  intend  any  fraud 
on  any  of  the  persons  who  were  to  become  intei:est^d 
in  the  said  estates  after  him ;  and  said  that  the  interest 
which  accrued,  aft;er  he  came  into  possession  of  the 
aaid  estates,  amounted  to  7»207/.;  and  stated  the  suma 
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of  money  paid  and  laid  out  in  lands ;  and  said  there 
did  not  remain  any  money  to  be  invested  in  land,  all 
the  money  having  been  fully  and  properly  applied, 
pursuant  to  the  directions  of  the  act ;  and  submitted 
tliat  he  was  not  compellable  to  make  my  compensa- 
tion for  such  trust  monies.    ^ 

Upon  hearing  counsel,  and  it  being  admitted  that 
the  said  sum  of  7,207  L  was  received  by  the  said  Sir 
T.  Biddulph  for  rents  and  profits  of  the  estates  if\ 
question,  of  which  he  was  tenant  for  life,  and  which 
ought  to  have  been  applied  in  keeping  down  the 
interest  of  the  incumbrances  affecting  the  said  estates  ; 
and  it  being  admitted^  that  all  the  expences  of  the 
act,  and  all  the  expences  anterior  to  the  money  being* 
laid  out  in  land,  had  been  paid ;  it  was  ordered  and 
decreed,  that  the  defendant,  Sir  T.  Biddulph,  should 
pay  the  sum  of  7,207 1  into  the  Bank,  in  the  name  of 
tl^e  accountant-general,  in  trust,  in  the  cause,  to  be 
laid  out  in  the  purcl^asp  of  lands  agreea,ble  to  the  act 
pf  parliament. 
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ShECTION    1* 

THE  second    kind  of  assurance  by  matter  (^Nature of. 
record,  is  a  grant  from  the  King  to  a  subject  i. 
for  it  is  a  rule  of  the  coinvion  law,  that  the  King  can  jg^^  j^^  ^it 
only  give  by  matter  of  record :  therefore  the  King's  ^^erog.  pi 
grants  are  contained  in  charters^  or  letters  patent 
.under  the  great  seal,  enrolled ;  and  usually  directed 
or  addressed  by  the  King  to  all  his  subjects. 

2.  Lord  Coke  says,  where  the  King's  grants,  con-  2  inst.  ?s^ 
eluded  with  the  words  hiis  testibus,  ihey  were  called 
charUBf  or  charters  ;  and  where  they  concluded  with 

the  words  teste  me  ipso^  they  were  called  letters 
patent,  being  so  named  in  the  clause — In  ctyits  r^i, 
testimonium  has  Uterus  nostras  Jierifecmus  pdtentes. 

3.  The  King's  letters  patent  under  the  great  seal, 
of  England  need  no  delivery^ior  his  grants  undei: 
the  great  seal  of  the  Duchy  of  Lancaster,  for  they 
are  sufficiently  authenticated  and  completed  by  the 
annexing  of  the  respective  seals  to  them* 

4.  By  the  statute  L3  Eliz.  c.  6.  it  is  enacted,  that 
an  exemplification  of  the  enrolment  of  any  letters 
patent,  granted  from  the  4th  February,  27  Hen.  YIHk 
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or  thereafter  to  tje  granted,  shall  be  of  a.s  good  force, 

1 

to  be  shown  and  pleaded  in  behoof  of  the  patentees. 
Pace's  Case,    the'iT  heirs   and    assigns,   and    every  other  person 

having  aqy  estates  from  them,  as  if  the  letters  patent 
themselves  were  produced. 
2  Comm.34G.      5.  There  are  a  variety  of  offices,  communicating  in 

a  regular  subordination,  one  with  another,  through 
which  all  the  King's  grants  must  pass,  and  be  trans- 
scribed  and  enrolled  ;  that  tlie  same  may  b^  narrowly 
inspected  by  his  officers,  whb  will  inform  him  if  any 
thing  contained  therein  is  improper,  or  unlawful 
to  be  granted. 

6.  It  will  only  be  necessary  here  to  treat  of  those 

grants  by  which  the  Crown  gives  something  that  falls 

within  the   description   of  real  property,   such    as 

franchises,  offices*  and  lands. 

Grants  of  7.  It  has  been  stated  in  a  former  Tide,  that  all 

Franchises*      n        t.«        •.lij/»-.  j-j 

Tit.  27.  §  83.  franchises  m  the  hands  01  pnvate  persons  are  denved 

from,  grants  by  the  Crown  :  but  that  ancient  grants 
of  franchises  are  not  sufficient  without  an  allowance 
of  them  before  justices  in  eyre* 

8.  The  Crown  may  still  grant  fairs,  markets,  parks, 
warrens,  &c.  j  though  no  grants  of  parks,  warrens, 
and  free  chase,  have*  been  made  for  some  centuries. 

Of  Offices.         9.  There  are  a  variety  of  offices  held  immediately 

under  the  Crown,  whieh  can   only  be  granted  by 

Tit.  25.         letters  patent.     And  it  has  been  stated,  that  each  of 

these  offices  must  be  granted  with  all  its  ancient 
rights  smd  privileges,  and  every  thing  incident  to  it. 

10.  It  is  somewhat  doubtful  whether  our  Kings 
were  formerly  enabled  io  alien  the  Crown  lands ;  for 
although  the  Conqueror  ^id  his  sons  granted  away 
great  esaites  to  their  subjects j  yet  these  were  for- 
feitures.  In  process  of  time,  however,  our  Kings 
certainly  exercised  the  right  of  granting  the  Crowa 
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lands  at  their  pleasure.  But  the  exercise  of  this  pre- 
rogative having  greatly  impoverished  the  Crown,  it 
has  been  restrained  by  several  modem  laws. 

11.  By  the  statute  1  Anne,  stat.  1.  c.  7.  $  5.  it  is 
enacted,  "  That  all  and  every  grant,  lease,  or  other 
assurance  which,  from  and  after  the  S5th  March  170S, 
shall  be  made  or  granted  by  her  Majesty,  her  heirs 
or  successors.  Kings  or  Queens  of  this  realm,  under 
the  great  seal  of  England,  Exchequer  seal,  seals  of 
the  duchy  and  county  palatine  of  Lancaster,  or  any 
of  them,  or  by  copy  of  court-roll,  or  otherwise  how-      ' 
soever,  of  any  manors,  messuages,  lands,  tenements, 
rents,  tithes,  woods,  or  other  hereditaments,  (advow- 
sons  of  churches  and  vicarages  only  excepted)  within 
the  kingdom  of  England,  dominion  of  Wales,  or  town 
of  Berwick*.upon-Tweed,  or  any  of  them,  or  any  part 
thereof,  then  belonging  or  thereafter  to  belong  to  her 
Majesty,  her  heirs  or   successors,  or  to  any  other 
person  or  persons  in  trust  for  her  Majesty,  her  heirs 
or  successors,  in  possession,  reversion,  remainder,  use, 
or  expectancy,  whether  the  same  were  or  should  be 
in  right  of.  the  Crown  of  England,  or  as  part  of 
the  principality  of  Wales,  or  of  the  duchy  or  county 
palatine  of  Lancaster,  or   otherwise  howsoever,  to 
any  person  or   persons,  body  politic   or  corporate 
whatsoever,  whereby  any  estate  or  interest  whatsoever,, 
in  law  or  equity,  sliall  or  may  pass  from  her  Majesty, 
her  heirs  or  successors,  shall  be  utterly  void  and  of 
none  effect ;  unless  such  grant,  lease,  or  assurance 
be  made  for  some  term  or   estate  not  exceeding  31 
years,  or  three  lives,   or  for  some  term  of  yearsi 
determinable   upon  one,  two,  or  three  lives;   and 
unless  such  grant,  lease,  or  assurance  respectively  be 
made  to  commence  from  the  date  or  making  thereof; 
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end  i£  such  gcant,  lease,  or  assuranoe  be  made.to 
take  eflfect  in  reversion  or  expectancy,  that  then  the 
same,  together  with  the  estate  or  estates  in  posses* 
tion,  qHl  and  in  the  premises  therein  contained,  da 
not  exceed  three  lives  or  the  term  of  SI  years  in  the 
whole  ;  and  unless  such  grant,  &c.  be  so  made  that 
the  tenant  be  liable  to  punishment  fw  waste ;  and 
unless  there  be  reserved  upon  every  such  grant,  lease^ 
or  assurance  respectively,  -the  ancient  or  most  usual 
rent,  or  more,  or  such  rent  as  had  been  reserved,, 
yielded  and  paid  for  such  of  the  said  manors, 
messuages,  lands,  tenements,  rents,  tithes,  or  other 
hereditaments  as  shall  be  therein  contained,  for  the 
greater  part  of  SO  years  before  the  making  thereof  ( 
and  where  no  such  rent  shall  have  been  reserved  or 
payable,  that  then  upon  every  such  grant,  lease,  or 
assurance  there  he  reserved  a  reasonable  rent,  not 
being  under  the  third  part  of  the  clear  yearly  value 
of  such  of  the  said  manors,  messuages,  lands,  tene- 
ments, tithes,  or  other  hereditaments  as  shall  be  con-* 
tained  in  such  lease  or  grant;  and  unless  such 
re^ective  rents  be  made  payable  to  her  Majesty,  her 
heirs  or  successors,  who  shall  make  such  lease  or 
grant,  and  to  her  or  their  heirs  or  successors,  durii^ 
'  the  whole  term  or  time  of  tbe  continuance  thereof 
respectively." 

12.  By  the  sixth  section  of  this  statute  it  is  pro* 
vided,  that  where  the  greater  part  of  the  yearly 
value  of  any  tenements  shall  consist  of  the  buildings 
thereon,  which  may  want  to  be  rq)aired  or  re-edified, 
the  Crown  may  demise  such  tenements  for  50  year* 
or  three  lives,  to  commence  from  the  date  of  the 
lease ;  or  if  in  reversion,  then  the  same,  with  the 
estate  in  possession,  act  to  exceed  50  years  or  three 
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lives ;  and  be  dispunishable  for  waste :  and  so  as 
such  rent  be  reserved,  as  is  required  in  the  preceding 
section. 

1S«  By  the  8tfa  section  of  this  statute  it  is  pro- 
vided, that  this  act  shall  not  extend  to  disable  the 
Crown  from  making  such  leases,  copies,  or  grants,  as 
it  might  make  under  the  statute  12  WilL  III.  for 
making  leases  or  copies  of  offices,  lands,  or  heredita- 
ments, parcel  of  the  duchy  of  Cornwall ;  "or  to 
disable  her  Majesty,  her  heirs  or  successors,  to  make 
any  grant  pr  restitution  of  any  estate  or  estates 
thereafter  to  be  forfeited,  for  any  treason  or  felony 
whatsoever  ;  or  to  disable  her  Majesty,  her  heirs  or 
successors,  to  grant,  demise,  or  assign  any  lands, 
tenements,  or  hereditaments  which  should  be  seisedf 
or  taken  into  her  or  their  hands  upon  any  outlawry 
at  the  suit  of  her  or  their  subjects,  as  had  been 
usual ;  or  any  estate  whatsoever  which  was  or  should 
be  seised,  extended,  or  taken  in  execution  for  any 
debt  owing  or  to  be  due  to  the  Crown,  as  she  or  they 
should  think  ^t ;  or  to  make  any  grants  or  admit- 
tances which  of  right  or  custom  ought  to  be  made, 
of  any  copyhold  lands,  tenements,  or  hereditaments^ 
parcel  of  any  manor  or  manors  of  her  Majesty,  her ' 
heirs  or  successors.** 

14.  By  the  statute  S4  Geo.  III.  c.  75.  the  6th 
section  of  the  statute  1  Anne  is  repealed,  and  it  is 
enacted,  (sect  5.  J  that  where  any  Crown  lands  shall  ^ 

he  deemed  by  the  commissioners  of  the  Treasury  fit 
and  proper  for  the  erection  of  houses  or  other  build-i 
wgs,  and  where  the  lessees  shall  agree  to  erect 
buildings  thereon  of  greater  value  than  the  land  so  to 
he  leased,  or  where  the  greatest  part  of  the  yearly 
value  of  such  tenements  shall  consist  of  buildings ; 
it  shall  be  lawful  for  the  Crown  tQ  demise  the  land 
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for  99  years  or  three  lives,  from  the  making  of  such 
lease ;  or  if  such  lease  be  made  in  reversion,  then 
that  the  estate  granted,  together  with  the  estate  in 
possession,  shall  not  exceed  99  years  or  three  lives : 
and  so  as  the  rents  reserved  be  not  less  than  two 
thirds  of  the  reasonable '  rent  for  such  buildings : 
and  so  as  there  be  paid  to  the  Crown  a  fine  to  the  ' 
amount  of  the  renvaining  part  of  such  annual  sum, 
subject  to  a  discount,  not  to^  be  computed  at  a  higher 
rate  than  the  highest  rate  of  interest  at  the  time : 
and  when  there  shall  happen  to  be  no  building  upon 
the  land  to  be  demised,  or  that  the  buildings  thereon 
shall  be  agreed  to  be  rebuilt,  or  other  new  buildings 
to  be  erected^  then  there  shall  be  reserved  such 
annual  rent  as  shall  be  deemed  reasonable,  without 
taking  any  fine  :  and  so  as  in  every  lease  last  afore-^ 
said  there  be  contained  a  covenant  on  the  part  of 
1  the  lessee  for  erecting  houses    or  other  buildings 

thereon,  and  for  keeping  them  in  repair :  and  so  a& 
the  rents  be  reserved  free  of  all  manner  of  taxes^ 
during  the  whole  of  the  term:  except  such  rent  a& 
the  Treasury  shall  think  fit  to  be  aljiqwed,  not  exceed- 
iug  the  term  of  thi-ee  years :  and,  so  ajs  the:  lessees 
execute  counterparts  of  such  leases. 

15.  By  the  fourth  section  it  is  enacted,  that  on 
every  grant  or  lease^  to  be  made  by  the  Crown,  (ad- 
vowsons  and  such  grounds  with,  buildings  thereon  as 
are  authorized  to  be  granted  for  99  years  or  three 
lives,  and  whereon  any  fine  shall  be  payable,  only 
excepted,)  there  shall  be  reserved  such  clear  annual 
rents,  as  shall  be  deemed  by  the  Treasury  to  be  rea- 
sonable, without  taking  any  fine  ;  and  such  rent  shall 
be  payable  during  the  whole  term  ;  and  no  such  lease 
shall  be  good  in  law,  imless  the  lessees  execute  a 
counterpart  thereof. 


Title  XXXIV.   King*s  Grant    S  l6,  I?.  -^"i 

» 

16.  By  the  5th  section  it  is  enacted,  that  it  shall 
TK)t  be  lawful  to  renew  any  such  lease  for  any  tentl 
of  years  whatever,  until  within  five  years  of  the 
period  of  its  expiration ;  except  such  tenements  as 
are  thereby  authorized  to  be  granted  for  99  years ; 
tior  to  renew  any  lease  for  99  years,  until  within  20 
years  of  the  expiration  of  the  same ;  nor  any  lease 
for  lives,  so  long  as  there  shall  be-  more  than  one  of 
such  lives  in  being,  except  in  the  cases  before  men- 
tioned. 

1 7.  By  the  7th  section  it  is  provided,  that  where 
any  wastes  or  commons,  in  which  the  Crown  has  any 
interest,  shall  be  deemed  fit  to  be  inclosed,  and  shall 
be  by  authority  of  parliament,  or  otherwise;  autho-* 
fized  to  be  inclosed ;  or  where  any  lands,  held  under 
a  lease  from  the  Crown,  shall  be  deemed  by  the 
treasury  fit  and  expedient  to  be  planted,  and  appro- 
priated to  the  growth  of  timber,  or  any  farm-house 
to  be  erected,  or  any  pits  to  be  sunk,  for  the  work- 
ing  of  mines,  quarries,  or  collieries;  and  where  the 
term  or  estate  in  possession  shall  be  deemed  by  the 
Treasury  to  be  insuflScient  to  repay  the  costs  of  such 
improvements ;  in  every  such  case  it  shall  be  lawful  to 
renew  any  such  lease,  or  to  grant  any  fiuther  lease, 
for  any  term  or  estate  not  exceeding  the  terms  or 
estates  authorized  by  the  act  of  1  Anne,  or  by  this 
act  And  where  any  houses  or  other  buildings  shall 
require,  or  shall  be  agreed  to  be  rebuilt,  it  shall  be 
lawful  to  grant  any  further  lease  of  such  houses  or  ^ 
other,  buildings,  for  any  term  or  estate  not  exceeding  . 
the  terms  or  estates  authorized  by  this  ^ct :  provided 
such  rents  are  reserved  as  are  required  by  this  act ; 

and  that  covenants  be  inserted  for  erecting  such  new 

.*  ■    '        • 

houses  or  buildings. 
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18.  By  the  8th  section  it  is  enacted,  that^  before 
the  making    of  any  grant  or  lease,  a  survey  of  the 
premises,  where  the  same  shall  be  capable  of  such 
survey,  and  an  estimate  of  the  improved  annual  value 
thereof,  shall  he  had  and  made  by  a  practical  sur^ 
veyor>  under  the   direction  of  the  Treasury ;   who 
shall  certify,  by  his  report  in  writing  under  his  hand, 
what  is  the  true  and  fair  improved  annual  value  of 
the  estate  so  surveyed  and  valued^  and  the  true  and 
fair  annual  value  of  the  buildings,  and  the  true  state 
and  condition  of  such  buildings,  and  for  what  tenn 
of  years  it  shall  be  most  beneficial  to  grant  such 
buildings  or  ground :  and  such  survey  and  valuation 
shall  be  verified  by  the  oath  of  such  surveyor. 

19»  By  the  9th.  section  it  is  provided,  that  where 
any  tenements  shall  be  of  a  known  fixed  and  unim* 
provable  value  j  or  where,  from  the  nature  of  such 
tenements,  the  annual  value  thereof  cannot  be  ascer* 
tained  by  means  of  a  survey  ;  or  where  the  value  of 
such  tenements  is  small ;  a  lease  thereof  may  be 
renewed  without  a  survey  thereof 

20.  By  the  statute  39  &  40  Geo.  III.  c.  86.,  for  the 
better  preservation  of  timber  in  the  New  Forest,  and 
for  ascertaining  the  boundaries  of  the  said  forest,  and 
of  the  lands  of  the  Crown  within  the  same,  it  is 
enacted  by  the  7th  section,  that  if  the  commissioners 
shall  find  any  land  belonging  to  the  Crown,  which  has 
been  for  15  years  inclosed  ^nd  enjoyed  without  inter- 
ruption, and  which  has  been  improved,  they  may  grant 
a  lease  thereof  for  such  term  of  years  as  shall  appear 
to  the  commissioners  a  reasonable  compensation  for 
the  expence  of  improvement. 

21.  By  the  28tjh  section  it  is  enacted,  that  the  com^ 
missioners  may  treat  for  the  sale  of  small  parcels  of 
land,  belonging  to  or  claimed  by  the  Crown,  whick 
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are  intermixed  with  the  land  of  individuals,  and  ar^ 
not  valuable  for  the  purpose  of  the  forest ;  but  such 
lands  to  be  sold  shall  not  exceed  in  any  instance  the 
value  of  500  L 

22.  By  the  statute  39  &  40  Geo.  III.  c.  88.  it  is  of  the  Kings 
enacted,  "  That  none  of  the  provisions  and  restric-  ^^^^^  ^^' . 
ticms  contained  in  the  acts  of  1  Anne  and  34  Geo.  III. 

shall  extend  to  any  manors,  messuages,  lands,  tene- 
ments, or  other  hereditaments,  of  whatsoever  tenure 
the  same  may  be,  which  had  at  any  time  theretofore 
been  purchased  by  his  Majesty,  or  should  at  any  time 
thereafter  be  purchased  by  his  Majesty,  his  heirs  or 
successors,  out  of  any  monies  issued  and  applied  for 
the  use  of  his  or  their  privy  purse ;  or  with  any  other 
mraies  not  appropriated  to  any  public  service ;  or  to 
any  manors,  messuages,  lands,  tenements,  or  other 
hereditaments,  of  whatsoever  tenure  the  same  may 
be,  which  came  to  his  Majesty,  or  may  come  to  him, 
his  heirs  or  successors,  by  the  gift  or  devise  of,  or  by 
descent  or  otherwise  from,  any  of  his,  her,  or  their 
ancestors,  or  any  other  person  or  persons  not  being 
Khigs  or  Queens  of  the  realm- ;  and  that  the  same 
should  operate  to  all  intents  and  purposes  as  from 
the  birth  of  his  Majesty." 

23.  By  the  4th  section  it  is  enacted,  that  it  shall  be 
lawful  for.  the  King,  his  heirs  and  successors,  from 
time  to  time,  by  any  instrument  under  his  and  their 
royal  sign  manual,  attested  by  two  or  more  witnesses^ 
at  his  and  their  free  will  and  pleasure,  to  grant,  sell, 
or  give,  all  and  every  or  aiiy  of  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  so  pur« 
chased,  or  to  be  purchased,  or  which  had  or  should 
come  to.  his  Majesty,  his  heirs  or  successoirs,  as  afore- 
said, whether  of  freehold,  or  copyhold,  or  customary, 
or  leasehold  tenure,  and  whether  conveyed  or  assured 
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to,  or  otherwise  vested  in  his  Majesty,  his  heirs  or 
successors,  as  aforesaid,  to  any  person  or  persons,  for 
any  estate  or  estates,  or  for  any  intents  or  purposes, 
as  any  of  his  Majesty's  subjects  might  grant,  sell,  or 
give  the  like  manors,  &c. ;  and  all  persons  seised  of 
any  manors,  &c.,  or  any  estate  therein,  in  trust  for 
his  Majesty,  his  heirs  or  successors,  shall  convey, 
surrender,  assign,  or  otherwise  assure  the  same,  in 
inch  manner  as  his  Majesty,  his  heirs  or  successors, 
under  his  or  their  royal  sign  manual,  to  be  attested  as 
aforesaid,  shall  direct. 

24.  By  the  statute.  47  Geo.  III.  c.  24.,  reciting  the 
preceding  statute,  and  that  doubts  existed,  whether 
the  powers  therein  given  extended  to  lands  which 
had  or  might  come  to  his  Majesty,  his  heirs  or  suc- 
cessors, in  right  of  his  duchy  of  Lancaster,  or  by 
reason  that  the  same  had  been  purchased  by  or  for 
the  use  of  or  in  trust  for  any  alien  or  aliens ;  and 
whether  the  same  extended  to  enable  his  Majesty  to 
grant  any  rents,  or  arrears  of  rent,  accrued  in  respect 
of  any  manors,  &c.  before  any  grant  thereof  under 
the  said  act,  it  is  enacted,  <'  That  in  all  cases  in 
which  his  Majesty,  his  heirs  or  successors,  hath  or 
shall,  in  right  of  his  Crown,  or  of  his  duchy  of  Lan- 
caster, become  entitled  to  any  freehold  or  copyhold 
manors,  &c.,  either  by  escheat  for  want  of  heirs,  or 
by  reason  of  any  forfeiture,  or  by  reason  that  the 
same  had  been  purchased  by  or  for  the  use  of,  or  in 
trust  fot  any  alien  or  aliens,  it  shall  be  lawful  for  his 
Majesty,  his^  heirs  and  successors,  by  warrant  under 
his  or  their  sign  manual,  or  under  the  seal  of  the 
duchy  of  Lancaster,  according  to  the  nature  of  the 
title  to  such  manors,  &c.,  to  direct  the  execution  of 
any  trusts  or  purposes  to  which  the  same  may  have 
been  directed  to  be  applied  j  and  to  make  grants  of 
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such  manors,  &c.,  or  of  any  rents  or  profits  then  due 
and  in  arrear  to  his  Majesty,  in  respect  thereof 
respectively,  to  any  trustee  or  trustee^  or  otherwise 
ibr  the  execution  o£  any  such  trusts  or  purposes ;  or 
to  any  person  or  persons,  for  the  purpose  of  restoring 
the  same  to  any  of  the  family  of  the  person  or 
persons  whose  estates  the  same  had  been ;  or  of  carry- 
ing into  effect  any  intended  grant,  conveyance,  or 
de\dse  of  any  such  person  or  persons,  in  relation 
thereto  ;  or  of  rewarding  ftny  person ,  or  persons  . 
making  discovery  of  any  such,  escheat,  or  of  his 
Majesty's  right  and  title  thereto,  as  to  his  Majesty, 
hia  heirs  or  successors  respectively,  shall  seem  fit." 

25.  The  King's  grants  are  construed  in  a  very  HowKing'n 
different  manner  from  conveyances  made  between  constnied? 
private  persons  ;  for,  being  matter  of  record, .  they 

ought  to  contain  the  utmost  truth,  and  certainty. 
And  as  they  chiefly  proceed  from  the  bounty  of  the 
Crovm,  they  have  at  all  times  been  construed  most 
favourably  for  the.  King,  and  against  the  grantee,  Flowd.243. 
contrary  to  the  manner  in  which  all  other  assurances 
are  construed. 

26.  Thus,  if  the  King  grants  lands,  or  a  rent 
issuing  out  of  them,  to  A.  B.,  without  any  limitation 
of  estate,  the  grantee  will  only  take  an  estate  at  will, 
on  account  of  the  uncertainty ;  whereas,  in  the  case 

of  a  grant  by  a  subject,  an  estate  for  life  would  have  Titi32*c.l9. 
passed.  y     •    .    - 

.   27..  King  Henry  VIII.  granted    lands  to  Lord  1  Rep.  43  6. 
Lo^el,  to  have  and  to  hold  to  him  and  to  his  heirs 
male  ;  and  it  wa&  adjudged  void :  for  the  King  could 
not  grant  such  estate  of  inheritance  in  fee  simple,  to 
make  the  males  to  be  inheritable,  and  exclude  the 
fedialee..   But  in  the  case  of  a  private  person,  such  a  'Ilt.32.c.2i. 
grant  wocdd  have  passed  an  estate  in  fee  simple*         ^ 
V0L.V.  E 
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Case  bf  38-  The  Kiiij^'s  grant  shall  not  be  taken  to  a  double 

Plwd  336  ^^t^^**  Thu%  if  the  King  grants  lands,  and  th« 
1  Rep.  46  b.  mines  therein  contained,  it  will  only  pass  common 
^^^*  mines,  and  not  mines  of  gold  or  sUver ;  for  the  com- 

mon intent  of  the  grant  is  satisfied  by  the  passing  of 
mines  of  coal,  lead,  &c. 
What  passes      29.  By  the  Statute  Prerogativa  RegiSy  17  Edw.  IL 
^ox^?        c.  15.  it  is  declared,  that  when  the  King  gives  or 

grants  lands  or  manors,  with  the  appurtenances,  un* 
10  Rep.  64  a*  less  he  makes  express  mention  in  the  deed  of  knights' 
fees,  advowsons  of  churches,  and  dowers,  when  they 
fall,  then  the  King  reserves  to  himself  such  fees,  he ; 
although  among  other  persons  it  had  been  obsefved 
otherwise. 
Idem.  ^«  It  has  been  held,  that  this  act  is  restrained  to 

the  three  cases  of  advowsons,  knights'  fee^  and 
dower;  for  a  court4eet  will  pass  without  express 
words.  So  of  a  forest  appendant  to  a  manor ;  and 
the  words  of  the  act  being  qiumdo  dominas  rex  dot  vel 
concedit,  in  cases  of  restitution^  advowsons,  &c.  wfll 
pass  without  any  express  mention  of  them. 

31.  When  the  grant  of  the  King  in  general  terms 
loafers  to  a  certainty^  it  is  the  same  as  if  the  certainty 
had  been  expressed  in  the  grant,  though  such  cer- 
tainty be  not  of  record,  but  lie  in  averment  by  matter 
in  paist  or  in  fact. 
Whistier'a  StfL   Queen  Elizabeth,  being  seised   ih  fee  j%0^ 

10  Rep.  63.    corcnue  of  the  manor  of  Whitchurch,  to  which  «n 
.    .  advowson  was  appendant,  granted  the  manor,  with 

the  appurtenances,  for  21  years,  excef^ng  the  ad* 
vowson;  and  afterwards,  reciting  the  said  demme 
and  exception,  she  made  another  grant  to  the  same 
grantee,  for  another  term  of  years,  with  the  Bfee 
exception.  King  James  L,  in  consideration  of  aer« 
vices,  jcjc  certa  sckntia^  &c.|  granted  the  maaor,  turn 

5  - 
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suisjuribuSf  &c.  to  G.  H.,  esceptis  qtus  in  eisdem  Uteris 
patentibus  eMipiuntur ;  and  mentions  the  lease  in 
reversion,  and  the  like  exception  therein  ;  but  then 
follows  this  clause-^JE^  uiterius  de  ubtriori  gratia 
nostrOf  et  ex  certa  scientia^  Sfc.,  damus  omnia  et  singula 
tenementa  prcedicto  manerio  quoqtie  modo  spect  8^.^ 
et  uberms  danrns^  8^.  to  the  said  G.  H.  and  his  heirs, 
the  said  manor,  ac  castera  omnia  et  singula  prtenUssu^ 
cum  eorum  pertinentiis  adeo  plene,  S^.  as  the  same 
came  to  him^  and  they  were  in  his  hands.  It  was 
resolved,  1st.  That  the  advowson  passed,  because  it 
was  clearly  referred  to  in  the  gmnt*  Qd.  That  if  the 
words  adeo  plene  et  iniegre  had  been  omitted,  then  it 
would  not  have  passed  by  the  first  clause ;  but  by 
the  addition  of  the  last  clause,  all  the  parts  of  the 
patent  taking  efiect  at  one  and  the  same  time,  the 
advowson  should  pass  as  appendant.  Sd.  Though 
the  first  clause  of  the  grant  referred  to  the  demise  in 
which  the  advowson  was  excq>ted,  yet  by  the  middle 
clause  all  tenements,  &c.  pertaining  to  tiie  said  manor 
weie  granted ;  and  the  last  clause  granted  the  manor, 
with  tiiie  apptirtenances,  &c.  adeo  plene^  &c. 

S3.  The  manor  of  Labum,  to  which  an  advowson  ^^,^'  ^P'®^* 
ivas  i^peiidanty  came  to  King  Hen.  VIII.  by  the  2  Mod.  1/ 
dissolution  of  the  monasteries,  who  granted  the  manor 
td  the  Archbishop  of  Canterbury,  excepting  the  ad« 
voWBon ;  and  afterwards  the  archbiriibp  re-granted 
the  same  to  the  King,  tc^eth^r  with  the  advowson  ; 
and  then  the  King  granted  the  manor  of  Laburh,  et 
iubocationem  ecclesia^  de  Labum,  dicto  archiepiscopo 
dudum  spect^'  and  which  was  re-granted  to  the  said 
AKing  by  the  said  archbishop,  and  formerly  belonging 
to  tke  abbot  of  Qrey  Churchy  &c.,  adeo  plene  as  the 
aaid  archhiBhop  or  abbot  had  it^  or  as  it  was  in  our 
hands,  by  any  ways  or  means  howsoever.  .  : 
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The  question  was,  whether  the  advowson  passed  by 
this  grant. 

Ellis,  Just,  said,  the  general  words  adeo  plene^  as 
the  King  had  it  by  any  ways  or  means  whatsoever, 
>were  sufficientto  pass  it :  and  judgement  was  given 
accordingly. 

,  34.  Where- general  words. do  not. refer  to  any  cer- 
tainty, they  will  not,  in  grants  by  the  Crown,  pass 
any  thing. 

35.  In  the  river  Banne,  in  Ulster,  where  the  stream 
is  navigable,  there  is  a  rich  fishery  of  salmon,  wluuch 
was  parcel  of  the  ancient  inheritance  of  the  Crown. 
In  the  firqt  year  of  King  James  I.,  Sir  Randall  Mac- 
xlonnell  obtained  a  grant  to  him  and  his  heirs,  by 
'letters  patent,  of  the  territory  of  Rout,  which  is  ad- 
joining to  the  river  Banne,  in.  that  part  where  Jthe 
fishery  is :  by  these  the  King  granted  to  him,  oimtia 
eastroj  messuagia^  tqfioy  molendina^  terraSy  pratOypascuay 
^piscariaSy  piscationeSy  acquaSy  aquarum  cursuSy  8^..  ac 
'Omnia  aUa  fuereditafnenta  in .  velinfra  dictum .  territo^ 
rium  de  Routy  esceptis  et  ex  hoc  concessionejnobis /uere-^ 
dibus  et  successoribus  nostris  reservatiSy  tribus  partibus 
piscaiionis^fiuminis  de  Banne. 

It  was  resolved  by  the  Judges  of  Ireland,  that  no 
part  of  the* fishery  passed  by  these  letters  patent; 
-that  no  part  of  this  royal  fishery  could  pass  by. the 
grant  of  the  land  adjoining,  by  the  general  grant  of 
all  fisheries ;  for  this  royal  fishery  was  not  appurtenant 
to  the  land,  but  was  a  fishery  in  gross,  and  parcel  of 
the  inheritance  of  the  Crown  by  itself  j  and  general 
.words  in  the  King's  grants  shaU  not  pass  such  special 
royalty,  which  belongs  to  the  Crown  by  prerogative ; 
for  mines  royal,  .amerciaments  royal, :  or  escheats 
royal,  should  not  pass  by  general  words,  of  all  minea), 
amerciaments,  and  escheats. 


TitkXXXIV.King^ii  Grant    %  SS-^-^.  54. 

It  was  also  agreed;  that  where  the  King  granted. 
to  Sir  R.  M.  all  the  territories  adjoining  to  the  rivfer,  •  . 
and  all  fisheries  within  the  tenitory:,  cMeptis  tribus 
partibus  piscarke  de  Banne ;  the  fourth  part  of  the  ^^!^  General 
fishery  should  not  pass,  to  him,  for  the  King's  grant  2  Mod.  10$.  . 
should  pass-  nothing  by ~*implieation. . 

36..  If  the  King  grants  the  manor:  of  D.  with  the  Rcx.t,  Imbcr 
appurtenances^  and  all  other,  lands,  pastures,  woods,  2  Roll.  Ab. 
et  hasreditamenta  ante  hoc  cognita^  lisitata,  accepta^  vek  *®^' 
reputata,  ut  rnembnmk  vel parcella  nianerii  prasdicti,\ 
a  wood  which  was  not  parcel  of  the  manor  truly, 
and  in  right,  that  is,  in  facto  et  jure;  shall  not  pass 
though  it  be  averred  that  the  said  wood,  adhunC' 
anteajiut  reputaf  et  parceP  rfuinerti prcedicti ;  without 
saying  that  it  had  been  reputed  parcel,  time  out- of 
mind.  And  if  it  had  been  averred  that  the  wood 
was  reputed  parcel  of  the  manor,  time  out  of  mind, 
&c.,  though  in  the  case  of  a  common  person,  proofs 
of  such  issue  might  be  by  vulgar  and  difiused  repu« 
tation  of  people  of  the  same  viU,  or  of  other  manors 
or  vills  adjoining,  &c.»  or  of  the  body  of  the  county ; 
yet  in  the  case  of  the  King,  in  such  issues,  as  to  the 
word  reputation,  the  evidence  or  proof  should  not  be 
by  such  vulgar  and  diffused  reputation  of  the  people  j 
but  the  proofs  ought  to  be  by  some  matter  of  record 
or  writing,  as  by  the  express  valuation  of  it,  between 
the  prince  and  his  subject,  in  the  particulars  of  the 
purchase  ;  or  in  the  surveys  and  books  of  accounts 
of  the  auditors  and  receivers,  bailiffs,  and  such 
officers  and  ministers,  always  entered  and  answered 
in  the  rolls  and  books,  as  parcel  of  the  manor ;  other- 
wise  it  was  not  any  proof  of  reputation  in  the  case 
of  the  King. 

37.  Whenever  the  Kins:   is  misinformed  in    the  Where  the 

^  I       Kipg  IS  cie* 

nature  of  his  estate,  so  "that  his  intent  cannot  take  ceived. 
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effect ;  or  where  in  a  grant  there  is  such  a  misrecital^ 
non-recital,  false  surmise,  or  false  consideration,  as 
to  £^ow  that  the  King  was  deceived,  the  grant  will 
be  void. 

38.  King  Henry  VIII.  being  tenant  in  tail  of 
the  manor  of  Abbottesley,  with  the  reversion  to 
him,  his  heirs  and  successors,  gave,  by  his  letters 
patent,  the  said  manor  to  Walter  Walshe,  and  to  the 
heirs  male  of  his  body.  The  question  was,  whether 
this  gift  was  good  or  not :  and  it  was  held  that  it  was 
void ;  because  the  King  having  only  an  estate  tail 
himself,  could  grant  only  for  his  own  life,  for  he  could 
not  grant  a  greater  estate  than  he  had ;  so  that  being 
ignorant  of  the  estate  he  was  entitled  to,  he  was 
deceived  in  granting  it. 

39*  If  the  King  grants  an  office  for  life,  and  after 
grants  it  in  reversion  to  B.,  which  is  void,  and  after- 
wards reciting  the  grant  to  B.  as  a  good  grant,  he 
grants  it  to  commence  aft^r  the  grant  to  B. ;  the  King 
is  deceived  in  this  last  grant,  and  therefore  it  is  void. 

40.  If  the  King  recites,  that  where  by  letters  patent 
the  office  of  Marshal  of  the  Court  of  King's  Bench 
was  granted  to  J.  S.  for  life ;  and  that  the  said  J.  S. 
had  surrendered  it ;  and  that  in  consideration  of  this 
surrender,  the  King  granted  the  office  to  J.  D.  for 
life.  If  the  office  was  not  in  fact  granted  to  J.  S;, 
or  if  he  did  not  surrender  it,  the  grant  to  J.  D.  will 
be  void,  because  there  was  no  such  considerations  a3 
were  recited. 

41.  Queen  Elizabeth  having  right  to  present  to  a 
living  as  patroness,  by  letters  patent,  granted  the 
presentation  ratione  lapsus  j  it  was  held  void,  because 
she  was  deceived  as  to  her  title. 

42.  It  is  laid  down  by  Popham,  that  t£  the  Crown 
should  let  the  manor  of  D.,  quod  quidem  numeriwn  is 
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of  the  annual  value  of  4 1.,  where  it  is  not  let  for 
such  a  rent,  and  the  rent  or  value  is  misrecited,  yet 
the  lease  would  be  good,  because  there  was  a  cer- 
tainty before ;  and  the  addition  of  quod  quidem^  &c. 
was  pot  materiaL  But  if  the  Crown  let  the  manor 
of  D.  of  the  annual  rent  of  4/.,  which  was  intended 
to  be  of  such  a  value,  and  was  let  at  a  greater  rent; 
or  appeared  upon  record  to  be  of  a  greater  value,  it 
would  be  void :  because  in  the  first  case  the  Crown- 
intended  to  pass  the  manor  ^  and  the  addition  of  the 
qwd  quufem^  8^.  was  but  to  add  another  certainty : 
but  when  it  wi^  ; n  one  sentence,  that  it  was  of  9Uch 
a  value,  and  that  m  Udi  parte  the  intent  of  the 
Crown  appeared  not  to*  grant  a  thing  abpve  such  a 
value,  it  i^as  otherwise. 

iS.  In JBftCQn's  Abridgement  the  following  exc^-  EzceptioDs. 
tions  ajre  laid  4own  to  the  above  case?  r    "  First,  th«t  j?  2     *^'^* 
ii)  the    constructipn  of  l^ttern  patent,  every  false 
recital  m  a  part  material  will  not  vitiate  the  grant»  if 
the  King's  in^t^nt  sufficiently  appears/* 

44.  Thus  where  the  King  made  a  grant  to  a  person  ^-  ^-  ®pw* 
%» a  kn^t»  who  in  fs^ct  was  not  a  knight,  though  the  Ld.  Raym. 
grant  was  held  void,  for  this  reason,  by  the  Court  of  ^*    p^. 
Kiqg^s  Bench,  yet  the  judgement  waa  reversed  by  the  Oiu  212. 
Hou$ie  of  Peers.  ,  * . 

4^.  **  Secondly,  that  if  the  King  is  not  deceived  by 
the  false  suggestions  of  the  party,  but  only  mistaken 
by  his  own  surmises,  this  will  not  vitiate  his  grapf 

46.  King  Charles  II.  granted  the  office  of  searcher  R««  ▼• 
at  Hymouth  to  John  Martm,  durante  bene  plaSto  ;  Ld.iUym, 
afterwards  by  other  letters  patent,  reciting  the  grant  ^* 
to  Martin,  he  granted  this  office  to  Fryer  for  life,  to 
eommence  afler  the  death,  surrender,  or  forfeiture  of 
Martin.     Fryer  afterwards  surrendered  his  letters 
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patent  to  the  King,  who,  in  consideration  of  tlie 
Rurrender,  granted  the  office  to  Henry  Kempe  for 
life,  to  cdmmence  after  the  death,  surrender,  for- 
feiture, or  other  determination  of  the  estate  of  Martin  ; 
and  afterwards  to  William  Kempe  for  life,  to  com- 
mence after  the  death,  surrender,  forfeiture,  or  other 
determination  of  the  estates  of  Martin  and  Heniy 
Kempe. 

Upon  the  death  of  King  Charles  II.  a  scire  facias 
was  sued  out  to  repeal  these  letters  patent.  Sir  S. 
Eyre,  Just,  said  it  was  objected  that  the  King  was 
deceived  in  his  grant  to  Fryer,  which  was  to  com- 
mence after  the  death,  surrender,  or  forfeiture  of 
Martin ; '  for  the  estate  of  Martin  being  only  an  estate 
at  will,  it  could  not  be  surrendered  or  forfeited ; 
because  tliose  acts,  which  in  cases  of  other  particular 
estates  would  amount  to  a  forfeiture  or  surrender,  in 
case  of  an  estate  at  will,  amounted  to  a  determina- 
tion of  the  will ;  and  therefore  there  could  not  be  a 
surrender  or  forfeiture  of  an  estate  at  will.  And  in 
fact  the  estate  of  Martin  did  not  determine  by  his 
death,  surrender,  or  forfeiture,  but  by  the  death  of 
King  Charles  II. ;  and  therefore  tlie  grant  to  Fryer 
could  not  take  effect,  because  Martin's  estate  did  not 
determine  by  his  death,  surrender,  or  forfeiture. 

To  answer  which  objections  he  said  that  it  oi^ht 
to  be  considered,  1^  When  the  King  shall  be  said  to 
be  deceived,  to  avoid  his  grant.     2°1  In  what  manner  * 
the  grant  of  the  King  should  take  effect ;    and  what 
construction  it  should  have. 

As  to  tlie  first,  where  the  matter  expressed  to  be 
suggested  on  the  part  of  the  grantee  was  false,  and 
to  the  prejudice  of  the  King}  there  if  the  King 
was   deceived,  that  would  avoid  the  grant.      But 
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where  the  words  were  the  words  of  the  King,  and  it 
appeared  that  he  had  only  mistaken  the  law ;  there  he 
should  not  be  said  to  be  deceived,  to  the  avoidance 
of  the  grant :  as  if  there  was  an  estate '  in  esse  not 
recited  ;  or  when  the  grant  was  recited  to  be  of  less 
value  than  it  actually  was,  by  the  suggestion  of  the 
party ;  there  the  King  was  deceived,  and  the  grant 
should  be  void.  For,  in  the  first  case,  the  intent  of 
the  King  was^  to  grant  an  estate  to  take  effect  in 
possession,  which  intent  could  not  take  effect,  because 
there  wa*  an  estate  before  in  esse,  not  recited.  In 
the  second  case,  if  the  grant  were  good,  the  King 
would  grant*  more  than  he  had  designed  to  do.  But 
if*  the  King  was  not  deceived  in  his  consideration, 
nor  otherwise  to  his  prejudice ;  but  his  intent  was  to 
pass  the  lands,  only  he  was  deceived  in  the  law ; 
nevertheless  his  grant  should  be  good. 

2^  In  what  manner  the  letters  patent  of  the  King 
should  be  construed,  when  he  was  mistaken  in  his 
own  words  and  affirmation.  And  he  said  that  it  was 
a  rule  in  law,  that  where  the  King  was  not  deceived 
by  the  suggestion  of  the  party  i  and  it  appeared  by 
the  letters  patent,  that  the  intent  of  the  King  was> 
that  the  patentee  should  take;  such  construction 
should  be  made,  that  the  grant  should  not  be  void. 

To  apply  this  to  the  case.  In  the  letters  patent  to 
Fryer,  the  King  was  not  deceived,  for  the  precedent 
letters  patent  were  truly  recited,  and  the  suggestion 
was  true ;  and  the  intent  of  the  King  was,  that  Fryer 
should  take  by  these  patents ;  and  therefore  such  a 
constructiop  ought  to  be  made,  .as  that  the  grant 
might  take  effect. 

Lord  Holt  concurred,  and  judgement.was  given 
that  the  letters  patent  were  good. 
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47*  ^'  Thirdly,   that  though  the  King  mistakes^ 

either  in  matter  of  law  or  fact,  yet  if  this  is  not  any 

part  of  the  consideration  of  the  grant,  it  will  not. 

vitiate  it/* 

Chandos's  48.  King  Henry  VII.  granted  to  Lord  Chandos 

6  Rep.  55,     ^  manor  in  tail ;  and  the  same  King,  by  other  letters 

patent,  reciting  the  former  grant,  and  that  the  said 
Lord  Chandos  had  surrendered  the  siune  to  be 
cancelled,  and  that  the  same  had  been  cancelled,  by 
reason  whereof  the  King  was  seised  in  fee;  did 
grant  the  said  manor  to  Lord  Chandos  and  his  wife» 
and  the  heirs  of  Lord  Chandos. 

It  was  contended  that  the  second  grant  was  void»«<-> 
1^  Because  the  estate  tail  was  not  recited  as  an 
estate  tail  continuing,  whereupon  the  reversion  might 
be  granted,  but  as  an  estate  tail  determined ;  and 
therefore  the  King  granted  it  as  a  thing  in  possession^ 
when  in  truth  he  had  but  a  reversion,  expectant  on 
an  estate  tail.    2^.  Because  the  King  was  deceived 
in  his  grant ;  for  the  King,  by  the  suggestion  of  the 
party,  thought  that  by  the  surrender  of  the  first 
letters  patent,  the  estate  tail  was  defeated  and  dete^ 
mined,  by  reason  of  which  the  King  became  seised 
in  fee,  in  which  the  King  was  deceived.    3^  Because 
the  King  was  deceived  in  the  estate  he  granted^  for 
he  intended  to  grant  an  estate  in  fee  in  possession^ 
and  not  a  reversion  expectant  on  an  estate  tail. 

After  great  deliberation,  it  was  resolved  that  the 
reversion  passed*  And  as  to  the  said  three  objections, 
it  was  considered  how  much  of  the  said  recital  was  the 
suggestion  of  the  party,  and  how  much  the  affirmation 
of  the  King  himself.  And  it  was  held  that  the  recital  of 
the  estate  tail,  and  that  the  patentee  had  surrendered!, 
were,  in  judgement  of  law^  the  information  and  sug« 
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gestion  of  the  party ;  but  the  clause  that  the  King 
was  seised  in  fee,  was  the  conclusion  of  the  King 
himself  in  which  he  mistook  the  law.  Also  the  party 
informed  the  King  that  he  had  delivered  up  the 
letters  patent  to  be  cancelled,  upon  which  the  King 
affirmed  that  they  were  cancelled :  that  was  not  the 
affirmation  of  the  party,  but  of  the  King ;  and  the 
affirmation  of  the  King,  on  the  information  of  the 
party,  when  it  was  not  made  any  part  of  the  consi* 
deration,  should  not  avoid  his  grant.  And  it  was  uite»  $  38. 
not  like  the  case  of  Alton  Woods;  for  there  the  King 
was  not  informed  of  his  true  estate,  and  his  grant 
could  not  take  effect,  without  fraction  of  estates,  or 
wrong  done. 

49*  ^^  Fourthly,  that  the  words  ex  certa  scientia  et 
mero  motUj  in  the  King's  charters  and  letters  patent, 
do  occasion  them  to  be  taken  in  the  most  benign 
and  liberal  sense,  according  to  the  intent  of  the 
King,  expressed  in  his  grant" 

50.  It  has  been  stated  that  royal  mines  do  not  pass     ^    ^  ^„ 

•'  *         ante,  j  28. 

by  a  grant  of  all  mines,  minerals,  &c.  But  Lord  Ch»  Plowd.  337. 
J.  Dyer  has  said,  that  if  the  Crown  has  a  mine  royal 
in  the  soil  of  J.  S.  and  grants,  es  gratia  speciali,  certa 
scientia  et  mero  motUj  all  mines  in  the  land  of  J.  S., 
the  mine  royal  shall  pass ;  for  else  the  words  would 
be  void,  and  without  effe<^;  because  the  Crown 
cannot  have  a  base  mine  in  the  soil  of  another :  and 
therefore  when  the  Crown  says,  ex  certa  mentia^  and 
recites  that  it  is  in  the  soil  of  another,  it  shall  not 
be  taken  to  l)e  misconusant  of  the  thing. 

51.  There  are,  however,  several  cases  in  which  the 
words  ex  certa  scientia  et  mero  motu  were  not  held 
sufficient  to  establish  the  King's  grant,  as  in  I^ord  ante,  f  27. 
Lovell's  case^  which  has  been  already  stated. 
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1  Rep.  46  a.       52f. '  So  where  King  Henry  VII.  being    seised  of 

two  manors,  Ryton  and  Condor,  granted  ex  certa 
scientia  et  mero  motu  totum  iUud  manerium  de  Ryton 
8g  CondoTy  cum  pertinen*,  in  com*  SdlopicB  ;  it  was 
held  that  the  grant  was  void,  for  the  King  was  de- 
ceived. 
Id.  46  h,  53:  In  the  same  manner  where  Queen  Elizabeth, 

being  seised  of  the  manors  of  Miibum  and  Sapperton, 
in  the  county  of  Lincoln,  granted,  ex  certa  scientia, 
<§pc.  totum  illud  manerium  de  Milbom  cum  Sapperton, 
in  com*  Lincoln*  ;  it  was  held  that  neither  of  them 
passed. 

54.  "  Fifthly,  that  though  in  some  cases  general 

words  of  a  grant  may  be  qualified  by  the  recital,  yet 

if  the  King's  intent  is  plainly  expressed  in  the  grant- 

10  Rep.  65  6.  ing  part,  it  shall  enure  according  to  that,  and  is  not 

to  be  restrained  by  the  recital.** 
4  Rep.  34.  55,  In  BozouB*s  case,  26  and  27  Eliz.,  it  was  held 

that  a  clause  of  nan  obstante  would  supply  the  defect 

of  a  misrecital ;  and  this  doctrine  was  confirmed  in 

the  following  case. 

Att.  General       56.  King  Henry  VIII.  granted  the  manor  of  Sher- 

«^^°o^^^'    *>ora,  in  the  county  of  York  :   and  then  followed 

these  words :  "all  which  are  of  such  a  yearly  value 
as  is  expressed  in  such  a  particular,**  with  a  non  ob* 
stante  of  any  misrecital  of  the  true  value,  or  that 
they  were  of  greater  value.  The  value  was  not  truly 
expressed  in  the  particular. 

Lord  Ch.  B.  Hale  held  the  grant  good.  He  said 
that  the  reason  why  a  mistake  in  the  considera- 
tion, or  in  the  King's  title,  or  the  non-recital  of  an 
estate,  or  lease  in  being,  shall  vitiate  the  King's 
patent,  was,  because  by  his  prerogative  he  ought  to 
be  truly  informed  of  his  case  j  but  it  was  otherwise 
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in  the  case  of  a  common  person,  whose  grant  was 
to  be  taken  most  strongly  against  himself;  and 
here  the  nan  obstante  aided  those  defects,  and  it  was 
the  proper  office  of  a  non  obstante  to  do  so,  as  ap- 
peared in  Bozoun's  case. 
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CHAR  I. 
Of  <fe  Origin  and  Nature  qf  Fines. 

!•  Origin  of  fbui.  [  13.  Taken Jrom  the  Rmm  Law. 

9.  Description  of.  |   16.  When  first  introdn^d. 


Section  1. 

WHEN  landed  property  first  became  the  subject  Origin  of 
of  alienation,  it  was  found  necessary  to  adopt  ^^^^^ 
some  authentic  mode  of  transfer,  which  might  secure 
the  possession,  and  evince  the  title  of  the  purchaser. 
S.  By  the  ancient  common  law,  a  charter  of  fec^* 
ment  was,  in  general,  the  only  written  instrument 
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whereby  lands  were  transferred  or  conveyed^  But 
although  this  assurance  derived  great  authenticity 
from  the  number  of  witnesses  by  whom  it  was  usually 
attested,  and  tlie  solemn  and  public  manner  in  which 
livery  of  seisin  was  given,  yet  still  it  may  be  supposed 
that  inconveniences  would  frequently  arise,  either 
from  the  loss  of  the  charter  itself,  or  from  the  diffi- 
culty of  proving  it  after  a  lapse  of  years.  These 
circumstances  probably  induced  men  to  look  out  for 
some  other  species  of  assurance,  which  should  be 
more  solemn,  more  lasting,  and  more  easy  to  be 
proved,  than  a  charter  of  feofiment. 

3.  Experience  must  soon  have  discovered  that  no 
title  could  be  so  secure  and  notorious,  as  that  which 
had  been  questioned  by  an  adverse  party,  and  ratified 
by  the  determination  of  a  court  of  justice.  And  the 
ingenuity  of  mankind  soon  found  out  a  method  of 
deriving  the  same  advantage  from  a  fictitious  process. 

4.  To  effect  this  purpose  the  following  plan  was 
adopted.  A  suit  was  commenced  concerning  the 
lands  intended  to  be  conveyed ;  and  when  the  writ 
was  dued  out,  and  the  parties  appeared  in  court,  a 
composition  of  the  suit  was  entered  into,  witli  the 
consent  of  the  Judges,  whereby  the  lands  in  question 
were  declared  to  be  the  right  of  one  of  the  contend- 
ing parties. 

5.  This  agreement  being  reduced  into  writing, 
was  enrolled  among  the  records  of  the  court,  where 
it  was  preserved  by  the  proper  oflScer;  by  which 
means  it  was  not  so  liable  to  be  lost  *  or  defaced  as  a 
charter  of  feof&nent ;  and  being  a  record,  would  at 

*  There  is  a  record  of  a  fine  in  Dugdale's  Orpines  JuridiciaUs, 
p.  92,  dated  28  Hen.  II.,  which  is  expressly  mentioned  to  have  beeu 
levied,  because  the  charter  of  feofiiaent,  by  which  the  lands  bad 
been  conyeyed,  was  lost. 
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all  times  prove  itself.  It  had  also  another  advantage : 
that  being  substituted  in  the  place  of  the  sentence 
which  would  have  been  given,  in  case  the  suit  had 
not  been  compounded,  it  was  held  to  be  of  the  same 
nature,  and  of  equal  force,  with  the  judgement  of  a 
court  of  justice. 

6.  When  this  species  of  agreement  was  completed,  GUdt.  lib.  2. 
a  writ  issued  to  the  sheriff  of  the  county  in  which  ^^^  255  a 
the  lands  lay,  in  the  same  form  as  if  a  judgement  had 

been  obtained  in  an  adversary  suit,  directing  him  to 
deliver  seisin  and  possession  to  the  person  who  thus 
acquired  the  lands. 

7.  The  form  which  was  first  \adopted  in  this  assur- 
ance has  continued  ever  since.  To  show  the  tenor 
thereof,  and  the  diffej^ence  between  it  and  the  charters 
which  were  then  in  use,  it  shall  be  here  transcribed 

from  Glanville.  Lib.  8.  c.  2. 

Hcpc  estjinalis  concordia  facta  in  curia  domini  regis 
apud  JVestmojiasterium^  in  tigilia  beati  Petri  apostolic 
anno  regni  regis  H^nrid  secundi^  tricesimo  tertio^  coram  ^ 
Rmulpho  de  GkmviUefJusticiario  domini  regiSy  et  coram 
H.  R.  W.  et  T.  et  aJiis  jidelihus  domini  regis  qui  ibi 
tunc  aderuntf  inter  priorem  etjraires  hospitalis  Hierw- 
sakm  et  W.  T.fikum  Normanum  et  Alanumjiliurft  suum^ 
quern  ipse  attorruwit  in  curia  domini  regis  ad  lucrandum 
etperdendumy  de  tota  terra  ilia  et  de  periinentiis  de  qtui 
terra  tota  placitumjmt  inter  eos  in  curia  domini  regis : 
sciUcetf  quodprcedictus  W.etAlanusconcedtmtettestan^ 
tur  donaiionem  quam  Normanus  pater  ipsius  W.  ipsis 
inde  fecit,  et  illam  terrain  totam  quietam  clamant  de  se 
et  fueredibus  stds  domus  hospitcdis  et  prtfato  priori  et 
fratribuSf  in  perpetuum  etper  Uberuin  servitium  quatuor 
denariorum  per  annum  pro  ontm  servitiOf  et  pro  hac 
concessione  et  testificatione  et  quieta  clamantia  prefatus 

Vol.  V.  F 
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prior  ^tjr€^re$  hospitalis  dederuta  ipd  JVUh^bno  et 
AktnQ  centum  aolidas  sterUngarum, 

9.  Iliis  issunuioe  wm  call6cl,>8rw«  otJinolU  cMcor- 
4m  ffVOi  the  worda  with  which  it  begins }  and  il«> 
frdm  ito  e4^t»  which  ia  to  put  a  final  cad  to  all  auits 

Lib.  8.  c.  3.   and  contentions.    Thus  Glanville  saya— £/  mta  guod 

ikiiHr  talis  cowcrdia  JnaH^  eo  fuod^mm  hnf^t 
ntgoikh  <!^deQ  ut  mut6r  Utigwthm  ok  ea  d^  eetero  p^ 

435  6.  terit  rcoedere  i  and  BiiK:ton  BSLyB-^Finis  ^  ejeire^ 

mUismM^usquereifetideQdidtia^ 
f^  inipomtjinem  Utitus. 

Description       9«  A  fine  may  therefore  be  datcribed  to  be  an 

amjcabl?  agreement  or  compositiioii  of  a  t uil^  whether 
feail  or  fictitious,  between  the  demandant  and  tena^^ 
^n^  tjbe  ooiveiit  of  the  Judges,  and  enrolled  aoMMig 
Ae  records  of  the  court  where  the  suit  is  comfiience^ 
by  which  lands  and  tenements  are  transferred  &<m 
jona  pe^m  to  anotiber  i  (x  any  othtt  settlemeit  is 
Qp^ade  res|)ecting  them. 

10.  TothismcMie  of  transferring  estates  of  fieehold^ 
the  cenmony  of  lively  of  seisin  is  unnecessary }  not 
because  thesupp^Nution  and  acknowledgement  thereof 
in  a  court  r^ooid  induces  an  equal  notoriety^  &t  in 
ancient  fines  na  such  acknowledgement  is  nmde^  but 

because  lands  acquired  in  this  manner  wej^e  siq;^K)eed 
to  be  lecovered  by  sentence  of  a  court  of  justice ;  and 
the  posaession  waa  delivered  by  the  shen£^  in  pitr* 
anance  of  a  writ  directed  to  him  fi>F  that  puzyoaie } 
wdbkh  was  eqiud  in  poji^^  q^toriety  ta  tl^^ 
^  livety  oC  aeifWf 

11.  A  &ie  wasi  firom  ita  fim  ins^tutian^.  n^n 
h%hly  &voured  and  piratestod  by  th(»  la^i  than  any 
othei; lii^id  of  aasurance;  fer.  if  either  of  the  partiea 
refined  to  adbaie  tait^  there  waa^a  partioiilar  wri^  by* 


Hfhith  they  were  coinpeUed  to  ap{)eai*,  bldled  qwereta  Okn?.  lib.  U 
Hbs  Jtiie  Jicto  in  curia  domiti  regis.    Attd  if  the  fitte  ^J  J^jf* 
Was  jptoved  to  haVfe  been  duly  levied,  then  thfe  pktty 
Who  rbfUsed  to  adliere  to  it  Was  attached,  till  he  fbUlld 
^uffident  security  for  his  compliance. 

1^.  In  sbnlfe  cases,  however,  the  civil  authority 
ilppears  to  hslve  been  insufficient  for  this  purpose. 
Thus  Mh  Madox  has  transcribed  a  record,  from  Fomi.  Angl. 
Whith  it  appears  that  Julian  De  Swadefield  fined  to  ^^^"^^  *  *^* 
Kfng  John  in  100  marks  and  six  palfreys,  per  sic  quod 
JlTtisJbctus  ptr  tytographum^  et  perjinem  dueUi,  inier 
ipsum  et  ftllhelmtim  de  Curion,  de  feodo  unius  miUHs 
ti  dimidti  curA  pertiii.  in  EUingehamy  coram  Justici^ 
driis,  iefieiituf'. 

\S.  The  idea  of  ^  fine  appears  to  have  been  origi-  Taken  irom 
haliy  taken  from  the  Trarisactio  of  the  Roman  law;  J^^"*° 
iHiidh  was  an  accommodation  of  a  suit  already  com*  co^^l'sDict 
xni^nced,  or  an  dgreement  respecting  some  doubtful  Fine. 
Matter,  that  would  otherwise  become  the  subject  of  a 
suit ;  and  is  thus  described— jfVi2^5^/io  est,  super  re  Voct  Compk 
iferffiftf,  aut  Uie  incertd,  cothentio  non  gtdtuitd^  aUquo  ^^^  ^^* 
datbt  retento,  vel  protnisso. 

14.  Although  no  modern  writer  dti  thd  English  laW 
hiS  taketi  notice  of  this  circumstinde,  yet  tiie  de&u 
Hon  of  a  fitife  given  by  Bracton  seems  td  bS  a  proof 
6f  it'^-^'Cont:urdia  Infchro  seculari  idefn  est  quad  transact  Bract,  310  a. 
Uo  ;  it  est  trdnsdciiOf  de  te  dubut  et  Ut6  incerta^  dUquo 
Site,  vei  ptoinissOf  vet  retento,  a  lite  tranSdctio.    From 
the  similarity  of  these  definitiodsi^  it  appeal's  clearly 
^t  the  English  lawyer  copied  from  the  Roman. 
Nor  should  it  appear  extraordinary,  that  we  are  in* 
debted  to  tlie  civil  law  for  this  most  useful  species  of 
assurance,  When  we  consider  how  much  dur  fiM;  Pfot&Lib??. 
Writersi  Gfl^nvillfe  and  Bractoii,  have  bolYowed  from  c.  ^*  "J^®^* 
Justinian's  code ;  although  some  of  the  more^nodem  tam« 
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authors  appear  either  to  have  been  ignorant  of  the 
obligations  we  owe  to  the  Romans  in  this  respect,  or, 
from  a  mistaken  pride,  to  have  been  extremely  un- 
willing to  acknowledge  them.  Lord  Coke,  however, 
1  Inst.  262  a.  appears  to  have  been  acquainted  with  the  origin  of 

fines ;  for,  speaking  of  the  etymology  of  the  word  fine, 
he  says — *^  And  the  civilians  call  this  judicial  con- 
cord, transactionem  judiciaJem  de  re  tmrnolnlL 

3  5.  The  vrordijlrus  appears  to  have  been  used  upon 

the  continent,  as  synonimous  to  transaction  in  the 

twelfth  century ;  of  which  several  charters,  published 

by  Muratori,  afford  proof.     A  part  of  one  of  them 

Antiq.  MecL    shall  be  transcribed. — Transactio  inter  Gerardum  comi- 

^T.Tom.  9.   f^^  ^^  atqiie  Attonum  archiepiscopum  Pisanunh  anno 

Id.  463.  487.  1121.    In  Etemi  Dei  nofnme,  Amen.     Breve  recor- 

dationis  quaUter  Gerardus  Comes,  SfC.  jinem  fecit  et 
transactionem  Gratiano  vicedomino  ad  partem  ecclesiiB 
archiepiscopatus  Sancte  Marie  et  Vice  Att^ni  ejusdem 
eccksie  arckiepiscopo,  S^c.  de  qtdnqiie  partibus  integris 
de  Curte  de  BeUoray  8gc. 
When  iiftt  l6.  It  has  been  a  favourite  topic  with  our  lawyers, 

introduced.  ^^  enlarge  on  the,  antiquity  of  fines.  Some  have 
^^^^  carried  this  idea  so  far  as  to  insist,  that  they  were 
*  coeval  with  the  first  rudiments  of  the  common  law, 
and  fqrmed  an  original  assurance.  Others  have  con- 
tended, that  fines  were  well  known  in  this  kingdom 
before  the  Norman  conquest.*  But  if  it  be  admitted 
that  the  first  idea  of  a  fine  was  derived,  from  the 
Roman  jurisprudence,  and  we  trust  this  fact  has 


*  It  was  not  U]3ii8ua],iin  the  Anglo-Saxon  times,  for  persons  to 
execute  contracts  in  tlie  county-court^  where  they  were  witnessed ; 
of  which  Hickes*  in  his  Dissertatio  Epistolaris^  p.  29»  30,  published 
iritfa  the  Thesaurus  Linguarum  SqftetUfionaliftm,  has  produced '  t  ivo 
instances ;  but  they  bear  co  sort  of  resemblance  to  fines. 
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fully  proved,  it  will  follow  that  fines  could  not  possi- 
bly have  been  known  in  England  until  some  time 
after  the  year  1 130,  when  a  copy  of  the  Pandects  was 
found  at  Amalphi,  in  Italy.  In  consequence  of  which 
discovery,  the  study  of  the  Roman  law  spread  with 
uncommon  rapidity  over  all  Europe,  not  excepting 
this  island,  in  which  Roger,  simamed  Vacarius,  who  Selden  ad 
was  brought  over  here  by  Theobald,  a  Norman  abbot,  ^  j^  j  3^ 
elected  to  the  see  of  Canterbury  in  the  year  1147> 
read  public  lectures  at  Oxford  on  the  Roman  law. 

17.  As  a  farther  proof  of  this  assertion,  it  may  be  Ong.  Jar.  98. 
observed,  that  Dugdale  and  Madox,  two  of  the  most  Dbwrtlf^^ 
diligent  and  learned  inquirers  into  our  ancient  re- 
cords and  charters,  hare  acknowledged  that  they  could  • 
not  discover  any  traces  of  fines  in  this  country  before 
the  time  of  Henry  II.,  who  ascended  the  throne  in 
1 155 ;  that  is,  34  years  after  the  introduction  of  the 
Roman  jurisprudence.     So  that   there    can  scarce 
remain  a  doubt  but  that  fines  were  first  introduced 
into  England  during  the  reign  of  King  Stephen/ or 
that  of  his  immediate  successor.  King  Heniy  II.»  and 
that  we  are  indebted  to  Justinian's  code  for  this 
assurance. 
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83*  Concord. 

41.  ^Miitfcir-ki  a  Judgement 

5^»  AU  the  Proceedvfgs  on  Fines 
must  he  recoriad. 


Record,  of  a  J^e. 

63.  J^ception. 

64.  Motions  to  prevent  Fines  from 
being  compktedm 

67*  fSekMjfio acknomiedgB aFksm 

^2.  IF%at  if  ^i;^f  to  cperate^^ 
7^.  Qf  the  frocUmaiums. 


Section  1. 


j^_       -       A  FINE  Jias,  in  the  preceding  chapter^  been  de- 


Ancient 

of      /\  * 

levyingFineft.  *^  ^  scribed  to  be  an  amicable  agreement  or  compo- 
sition of  a  suity  whether  real  or  fictitious,  between  the 
demandant  and  tenant,  with  the  consent  of  the  Judges^ 
and  enrolled  among  the  records  of  the  court  where 
the  suit  was  commenced ;  by  which  lands  and  tene- 
ments are  transferred  from  one  person  to  another,  or 
any  other  settlement  is  made  of  them. 

2.  There  is  some  difficulty  in  ascertaining  the 
manner  in  which  fines  were  originally  levied^  on 
account  of  the  scarcity  of  materials  for  43uch  an  in- 
quiry ;  for,  except  what  is  to  be  fpujad  in  the 


Tiile  XXXV-    Fhe.   Ch.  b.  %  2-4.  71 

t^tioB  which  Madox  has  jirefinod  to  hia  oc^Mtiw  «f 
Ancient  Charters,  and  the  few  obwrvationt  wfajnk 
Piigdale  has  i»ad«  on  this  ftubfect  in  his  Origine$  Juru 
dkiale$^  nothing  haa  beeB  ccAIeeted*  either  by  ottf 
lawyers  or  anttquariM. 

a.  GlanvUte  describes  a  fine  to  be  a»  wcoomemn  Lib.  8.  c.  i. 
dation  of  a  placUvm^  of  suit  actually  comiM»oed«-«v 
KUmi^ngit  (tutem  tmdMies  hqudas  nwkis  in  €wia  dmmm 
rx^gis  per  mnkaUlem  componHomm  etJmUem  cmKm^ 
diam  terfrnnari,  sed  ejp  cmsemu  et  IkenOa  damim  regk^ 
vd  ymjustkiari^rum^  undectmqttejitcritpkcitumf  sJw 
4^  tmr0j  sm;e  de  alia  re.    It  even  appears,  that  m 
euly  as  the  leign  of  Henry  UL  there  was  a  parttcidat 
plmtwn^  adapted  to  the  purpose  of  levyii^  ai  fine^ 
Thus  Madox  has  transcribed-  a  fine  levied  in  97  Form.  AngL 
Hen.  IIL,  between  Ramilph,  abbot  of  Ramsey,  and  ^^»*<^^  ^^ 
Matiiew  De  Xiayham  Z'-^Unde  pladtum  fimsficA  mbs- 
immitftmjmt  inter  co^  m  eedem  ctma. 

4u  Madox  seems  however  to  have  thongfat  thaft  a 
&ie  was  not  originally  an  accommodation  oi  a  s«i^ 
isk  the  strict  s^ise  of  the  word ;  because  is  smne  of 
the  most  anciM^t  &am  extant,  no  ordinal  writ  appears 
to  have  been  sued  out,  nor  any  process  used^  for  fiia 
purpose  of  bringing  the  parties  before  the  court;  but 
they  themselves  having  accommodated  the  matters  in 
diapute»  and  drawn  up  an  agreement  in  writing  called 
9i  ehirograpkimi^  which  signified  a  deed  of  two  purts,  Tit.32«e.l. 
written  on  the  same  sheet  of  paper  or  parchment ;  ^ 
they  then  appeared  in  a  court  of  justice,  where  they 
acknowledged  it  aa  their  agreemeiriv  and  mutually  set 
their  seals  to  it  v  and  upon  payment  of  a  certain  fine^ 
it  was  enrc^d  anraag  the  records  of  the  courts  or 
elae  the  parties  entered  into:  an  agreement  il»  eo«rt^ 
wiiere  it  was  immofiateiy  sednoed  into  tfae^  ftttin  of  A 
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chirographumj  and  recorded,  and  a  copy  delivered  to 

each  of  the  parties. 
Year  Book,        S.  This  idea  is  confirmed  by  the  opinion  of  the 
21  Edw.  4.     Judges  in  the  Abbot  of  Merton's  case,  who  said  that 

fo.  4.  no.  8.  ^  ^  '  . 

fo.  60.  no.32.  a  fine  was  nothing  more  than  a  covenant  between  the 

parties,  recorded  by  the  Justices  ;  and  if  it  were  be- 
fore Justices  of  record,  the  parties  being  present,  it 
was  suflScient,  for  the  writ  was  sued  but  only  to  make 
the  parties  appear ;  and  if  they  were  present,   and 
would  iappear  gratis,  it  Was  unnecessary  to  sue  out  a 
writ,  but  they  might  make  a  final  covenant  by  record; 
from  whence  it  may  be  contended,  that  fines  were  at 
first  exactly  similar  to  the  agreements  which,  in  the 
time  of  the  Anglo-Saxons,  were  entered  into  in  the 
county  courts.     But  a  fine  differs  from  those  agree- 
ments in  two  very  material  circumstances ;  first,  nothing 
appears  to  have  been  paid  for  permission  to  enter  into 
such  an  agreement ;  and  secondly,  it  was  not  enrolled 
in  the  records  of  the  court.  It  may  also  be  observed, 
that  this  mode  of  levying  a  fine,  without  an  original 
writ,  agrees  exactly  with  the  t?'ansactio  of  the  civil 
law,  which  was  not  always  an  accommodation  of  a 
suit  actually  commenced  j  but  an  agreement  relating 
to  some  doubtful  matter,  which  must  otherwise  have 
Vinn.  Tract,   become  the  subject  of  litigation.     Objectum  sive  ma" 
^^Z'n^L^^'    ferifl  transactionis  sunt  res  dubice  vel  UHgioscBj  de  quibus 

scilicet  vel  nunc  lis  Jit,  vel  in  Juturum  esse  possit,  aut 
metuatur  ;  nam  litem  motam  esse,  nihil  necesse  est. 

6.  The  observation  of  the  Judges  in  the  Abbot  of 
Merton's  case  may  also  be  accounted  for  on  another 
principle :  an  original  writ  was  not  absolutely  necessary 
in  Bracton's  time  to  the  commencement  of  a  suit,  for 
if  the  defendant  would  appear  in  court  without  a  writ, 
the  Judges  might  notwithstanding  proceed  in  the 
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suit.     Tot  erunt  formtda  brevittm  quot  sunt  genera  Bract.  413  6. 
acHanum^  quia  non  potest  quis  sine  brevi  agerCy  cum 
noH  teneatur  alius  sine  brevi  respondere^  nisi  gratis 
vobieritf  et  ex  hoc  ei  non  injuriaiurj  cum  scienti  et 
volenti  non  Jit  iryuria. 

7*  The  law  was  however  soon  altered  in  this  re- 
specty  for  when  Fleta  wrote,  an  original  writ  was 
become  absolutely  necessary.  Thus,  in  speaking  of 
the  Court  of  Common  Fleas,  that  author  says,  Habet  l^*.  2.  c.  34. 
etiam  curiam  suam  et  Justiciarios  suos  residenteSf  qui 
amnes  recordum  habent  in  his  qua:  coram  eis  Juerint 
placitatdy  et  qui  potestatem  habent  de  omnibus  placiOs  • 
et  actionibus,  reaUbus,  et  personaUbuSy  et  mirtis  ;  dum 
tamen  warrdntum  per  breve  regis  habuerint  cognos- 
cendiy  nam  sine  warranto ^  jurisdictionem .  non  habent^ 
neque  cohertionem.  . 

8.  The  present  manner  of  levying  fines  was  settled  Present 
by  the  statute  De  modo  levandi  Jines^  18  £dw.  I.,  by 
which  it  was  enacted,  that  no  fine  should  thenceforth 
be  leded,  unless  upon  a  suit  actually  oommenced,  in 
the  usual  way ;  so  that  a  fine  then  became  an  accom- 
modation of  a  suit  in  the  most  strict  and  technical 
sense  ;  and  since  the  passing  of  that  act,  no  material 
alteration  has  been  made  in  the  manner  of  levying 
fines. 

9*  It  appears  from  Glanville,  lib:  11.  c.  1.  that  the 
suitors  in  the  curia  regis  were  at  all  times  allowed  to 
prosecute  their  "causes  by  attorney,  who  was  called 
responsaUs  ad  lucrandum  vel  perdendum  ;  and  a  plea 
.  might  be  thus  commenced  and  determined,  whether 
by  judgement  or  by  final  concord,  as  efiectually  as 
by  the  principal  himself.  Per  procuratorem  itaque 
Udem  potest  placitum  illud  deduci  in  curia^  et  terminarif 
sive  per  judicium^  sive  JinaJem  concordiamy  adeo  plene 
etjirmiter  utper  eum  qui  alium  loco  sua  indeposuit* 
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10.  In  consequenee  of  this  dootnae^  fiMS  w«w 

ffequratJy  levied  by  attorney,  and  in  the  FarmuicKt^ 

No.  362. 369.  Anglkomon  these  are  several  records  of  fines,  whicii 

appear  to  have  been  levied  by  attorney,  thq  elim» 

graph  being  worded  in  this  manner;*— jEf<i^  tstjbutfy 

Concordia  fa^n^  dgc.  inter  Tbonum  De  PreUan^  per 

.Ahjpomlmm  Wii^ensem^  posiiwnbK^suo  adbm'anfiMm 

t»l  perdendum,  et  Manulpkumy  <|v« 

Reik  Pttil.         This  practice  was  productive  of  several  firands,  and 

2  Inst.  512*    therefore  the  stakute  De  moda  letHUuU  find  enacted, 

that  the  parties  to  a  fine  should  iq»pear  pea!HoiiaUy  vel 
court,  in  order  tliat  the  Judges  might  have  anof^Mt^ 
tumty  of  examining  into  tibeir  age  and  capaoily. 

11.  A  fine  now  coonsts  of  five  parts.  1.  The  e»- 
ginat  writ.  2.  Hie  ScetOia  concordandk  S.  The  eem, 
cord.    4.  The  note.    5.  The   foot,  ehirogniph^  or 


Orijiinal  1%  When  the  paicties  have  agreed  to  levy  a  fine^ 

the  person  tc^  whom  the  land  is  to  be  conveyed  com<^ 
mences  an  aetioQ  on  suit  at  law  against  the  vendor, 
by  suing  out  a  writ  of  covenant  against  him  ^  the 
foundation  of  which  is  a  supposed  agreement  or  co^ 
viMumt^  that  the  vendor  shall  convey  the  laad  to  the 
p^cbaser,  on  the  breach  of  which  the  action  is 
brought ;  and  as  no  suit  can  be  commenced  in  anjr 
of  the  courts,  of  conunon  law  without  an  originid  wnt, 
and  &  fine  being  a  firiendly  composition  of  a  syitactu**' 
ally*  commenced,  it  iUttows  that  no  fine  can  be  levied 
without  an  original  writ ;  and  the  rtatute  De  nwde 
kfonndi  fines^  espresAy  says,  ^  that  the  order  o€the 
com  voa  law  will  not  w&f  a  fine  to  be  levied  in  the 
King^  Court  witho^t  aa  originaL'*  If  howcfvoi  the 
Co.  Read.io.  Judj^  permit  a  fine  to  be  levied  witfaoot an  origiBal 
2li»t.5i3.    ^V9^  it  i»  not  ahsolotefy  void,,  but  only  voidab 
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13.  A  1S«i^  iQfiy  be  levied  on  every  writ  by  which  5  Rep.  39  «. 
lands  may  be  demanded,  charged,  or  bound,  qr  which  g^^*  ^^ 
in  aqy  sort  concema  Iftnd ;  suph  ^  i^  writ  of  mesne, 
wmrantia  cbarU^,  de  C(msu^tu4imku8i  et  ^ervitm,  Sfc. 

j\.  fine  fnay  also  be  levied  of  an  advow^OAt  in  a  writ 

of  r^ght  flf*  ^vav«m,  of  which  Hmio^  hM  givW  W  Fonn.  Angl. 

instance  ^  gTeat  antiquity,    BSut  ^  fine  qwfinot  h»  ^^'  i  ^^• 
levied  on  an  origin^  ii^  a  persoQ^il  actioOf . 

14.  The  writ  on,  whiich  fines  wre  fkQw  ysuaUy  levied  Booch  Real 
is  ft  iifrit  of  9oyenwtit  which  is  in  th^  ^ty,,  and  Ue«    ^^  ^^^' 
where  a  man  covenants  to  levy  a  fine  to  sQine  otinfiK 
p^r^n,  of  his  lands  and  t^n^peQtff.    The  form,  of  the 

writ  is  thu^-^Pr^^jp^  4*  pwi  t^w«t.  B*  omvenHowm^  Fitz.  n.  b. 

ifUisr  eosfactam  4^  vKwerio^  ^^  ft  nisi,  ^.    Avd  *^^' 
w^e  the  lands  of  whii?h  a  fine  is  intended  tQ  b^ 
lc^ie4  ape  situ?,ted  in^  differwA  CPWrtJies,  tJtiere  m«Bt 
b^  a  wril  oi^  cov^ni^t  for  eaph  ^ifsxty, 

15.  Fifteen  days  must  b^  given  between  th^  te^ 
aqijl  the  return  ojt*  a  wr:it  of  ^ov^qm^  )  and  the  4?4fe 
mxist  no^  be  on  ft  Sunday,  qi;  ft<\y  day  isbfUl^  is  not  4^ 

1&  In  s^il^  out  a  writ  of  ooyenant,  there  ia  ft  i)«#  2  Inst.  5i  k 

due  to  th^  King,  cftlW4  thf^JVWWr Jw-/  ftr  W  weiy  ^*^**^  ^^'^^ 
real  action  for  lands  and  tenements,  a]lK?V9  tjbie  y<(ai^ 
va^^^  pf  fiv§^  mftrks,  thei;?  is  d^ua  ft  £in«t  (^  ^.  ^d.  Sot 
eveigr  $v«  i^fudk^  of  th^  yearly  vftlw  g^lj^lailf^  ipgcxn 
the  original  i«  ^hfv  Mana|^  cj#?€fc, 

47.  Whei^  th9  shwff  of  ^  QftWty  in  whwh.  th^  Done  t; 

lajnd^  lie  is  a  pftpty  ^^  t^s  fi»4  ^he  wii*  QUght  0  be  So!ckr.4i6. 
dice^ted  to  the  cor<^^  y  Iqt  though  th^  sheriff  is^  iu  W.  Jones, 
geapeial  t)ie  proper  ppper  to  ei^eout^  all  wi»^,  yft 
wlifreth^^itis  brought  ag^st;  l)m9el£  it  i;  t^ 
ipnfB^afs^  VV  (Mpd^  t9^ b^^^  W^f^J*  t>P<4iF^  tti(» 

writ  ^t^  (K)roi^^  1^  ^  c]AiM8«M^  jFd^^ir^ 

X  jP.  est  fvimim^  c<wnf6i6^  J?X  jM  ^9K(Qmip  ♦rWM 
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prcedict.  per  coronatorem ;  ita  quod  vicecomes  rum  se 
intromittat. 
Co.  Read.  10.      18.  If  an  original  writ  be  countermanded  by  a 
*  retraanty  a  fine  cannot  afterwards  be  levied  on  it* 
Bro.  Ab.  tit.    Thus,  in  an  assise,  the  plaintiff  appeared  and  made  a 
Fine,  pi.  82.  ^^f^^^f  .  afterwards  the  Judges  recorded  an  agree- 
ment between  the  parties,  in  the  nature  of  a  fine  ; 
and;  by  the  better  opinion,  it  was  void,  et  coram  mm 
Judice  ;  because  when  the  agreement  was  made,  there 
was  no  suit  depending,  the  writ  being  determined  by 
the  retraxit. 

19.  Formerly,  if  the  King  had  died  after  the  pur- 
chase of  the  original  writ,  the  parties  could  not 
proceed  to  levy  a  fine  on  it,  because  it  was  abated. 
But  now  it  is  otherwise ;  for  by  the  statute  1  Ann. 
c.  8.  §  5.  no  original  writ,  process,  or  proceedings 
whatsoever,  shall  abate  by  the  death  of  any  King  or 
Queen. 

20.  As  the  parties  are  not  supposed  to  appear 
before  the  return  day  of  the  writ  of  covenant,  it  fol- 
lows that  no  agreement  can  take  place  between  them 
until  that  period  j  and,  therefore,  if  any  of  the  parties 
die  before  the  return  day  of  the  writ  of  covenant,  the 
fine  will  be  void. 

Wright  V.  21.  A  writ  of  error  was  brought  to  reverse  a  fine 

Cro.  eh"*     levied  by  husband  and  wife ;  and  the  error  assigned 

468,  was,  that  the  writ  of  covenant  upon  which  the  fine 

was  levied  bore  teste  the  10th  of  August,  12  Eliz., 

and  was  returnable  in  Michaelmas  term  of  the  same 

year,  which  was  the  27th  of  October.    The  fine  was 

acknowledged  before  commissioners,  and  the  wife 

died  on  the  17  th  of  October,  which  was  before  the 

return  of  the  writ  of  covenant.    The  fine  was  reversed. 

The  same  point  was  determined  in  the  cases  of 

Price  v.  Davies,  Comb.  57—71 }  Clements  v.  Lang- 
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liarne,  2  Lord  Raym.  872 ;  Watts  v.  Birkett,  Barnes, 
220;  Wils.  R.  Part  II.  li5. 

22.  The  second  part  of  a  fine  is  the  Ucentia  concor-  Liccntia 
dandi ;  for  as  soon  as  the  action  is  brought,  the  de-  5  Rep.  39  a, 
fendant,  knowing  himself  to  be  wrong,  is  supposed  to 

make  oveitures  of  accommodation  to  the  plaintiff, 
who  accepts  them ;  but  having  given  pledgfes  to  pro- 
secute his  suit,  applies  to  the  court,  upon  the  return 
of  the  writ  of  covenant,  for  leave  to  make  the  matter 
up ;  which  is  readily  granted,  on  payment  of  another 
•ftne. 

23.  This  fine  is  called  the  King's  silver,  and  is  paid  King't  SUrcr. 
on  obtaining  the  licenHa  concordandi;  because  the 

King,  by  such  composition,  loses  the  fine,  amercia- 
ments, and  other  advantages  that  would  have  accrued 
to  him  upon  the  judgement  or  nonsuit ;  which,  iji 
ancient  times,  formed  no  inconsiderable  part  of  the 
royal  revenue. 

24.  The  King's  silver,  which  is  sometimes  called 
the  post  fine,  with  respect  to  the  primer  fine,  due  on 
the  original  writ,  is  as  much  as  the  primer  fine^  and 
half  as  much  more.     It  was  entered  on  the  writ  of. 
covenant  in  the  following  manner — Robertus  Drury  Tefn  Case, 
dat  domifUB  RegincBj  sepL  lib.  pro  licenRa  concordandi    ^^*      ^* 
cum  Thorna  Tey  arm.  et  Ekonora  uomre  ejus  de  phcito 
coiwenHonis  de  mafieriis  efe,  ^v.  <§r.  et  hdbet  chiro- 

r 

grapkum  per  pacem  admissimi  coram  Jacobo  Dyer^  4^. 
And  such  entry  ought  to  contain,  1st,  the  sum  given 
for  licence  to  compound  ;  2d,  the  party  who  pays  it, 
that  i9,  the  person  in  whom  the  fee  is  to  be  vested ; 
Sd,  the  plea,  and  between  whom ;  and,  4th,  the  land 
for  which  the  fine  is  paid. 

25.  If  any  of  the  parties  die  before  the  entry  of  the 
King's  silver,  the  fine  is  in  general  void ;  becausethe 
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King^flL  silver  not  being  dlie  until  the  return  df  tlie 

writ  of  covenant,  and  bang  paid  for  permissioti  to 

aecommodate  the  suit,  the  agreement  of  the  parties 

cannot  be  considered  as  lawfiil  until  it  is  entered ; 

CDfiw^uentlj  if  the  detnandimt  or  tenant  dies  befi:^ 

thtt  is  done,  the  fine  will  hare  no  eflfect  i  being  sttfti- 

lair  to  a  judgement  given  in  an  adversary  suit,  after 

the  death  of  one  of  the  litigating  parties. 

Farmer^  9&  A  mau  and  his  Wife  acknowledged  a  fitte  befdi^ 

g|^  ^3^      commissioters,  the  96th  of  March  1621,  and  the  wife 

Dyei^,22o\  died  ou  the  27th  of  the  same  month.    The  28ih, 

Cdmpotttion  iras  tbskde  in  the  Ali^ation  office  upon  a 
l^tit  df  covenant,  inade  i^tumable  in  Hilary  teftti 
btfbttg^  add  th^  King's  ^Iver  was  entered  in  the  dffice 
Iff  the  Kitig's  loiter  as  of  the  Same  Hfl&tj  term,  aild 
io  the  fine  was  passed  tod  engrossed.  The  heir  at 
klv  df  the  wife  mov6d  in  the  Easter  ienH  foBowing 
against  this  fine ;  but  upon  debate  the  Court  resolved 
^at  the  fine  must  stand. 
Adoiu  274  A&ie  was  acknowledged  by  a  man  and  his  wife 

^  vent.  47.    ^^  ^j^  ^^^  ^^  December  1689,  but  by  reason  df 

King  James's  abdication,  and  his  carrying  Itway  the 
great  seal,  there  followed  a  stay  of  proceeding*  at 
tew,  and  the  womail  died  on  the  22d  of  February. 
The  Kitig's  silver  was  paid  as  upon  a  writ  of  cov^ 
nant  in  King  James's  time,  though  no  writ  was  theh 
dued  out. ,  Afterwards  a  writ  of  covenant  was  pur* 
dha^d,  returnable  in  Michaelmas  term  preceding, 
sealed  with  the  seal  of  King  William  todQueen  Mafy, 
atid  the  fine  was  engrossed  as  of  Michaelmas  teriii. 
It  Wds  moved  that  this  fitie  should  be  vacated  ;  but 
the  Court,  after  the  cause  had  beeil  twice  it-gued, 
giVe  their  opinion  seriatihi  that  the  fine  should  stand, 
as  the!  etttferihg  Of  the  King's  silver  after  the  dedth  of 
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the  partiei  could  not  then  b^  examined  into,  the  fine 

betag  engrossed  and  completed  as  a  fine  6f  Michael-  ^^^  ^' 

mas  term. 

88*  A  fine  was  acknowledged  before  commissioners  ®"'*>«'  '^• 
on  the  ISth  of  May  17^4.    The  writ  of  covenant  BanMs,  2)8. 
was  tested  the  first  day  of  Easter  term  in  five  wecJts 
(19th  May).    It  was  compounded,  and  the  pre-fine 
paid  between  the  17th  and  9Qth  of  May,  and  after 
passing  the  return,  warrant  of  attorney,  and  custOs 
brevium  office,  was  brought  to  the  King's  silver  office 
on  the  11th  of  June,  and  the  clerk  then  entered  the 
King's  silver  or  po^fine  in  his  book,  and  on  the  writ 
of  covenant.    Mary  Nunn  the  cogni2or  died  tm  iiie 
S7ih  of  May.    A  caveat  to  prevent  the  completing^ 
of  this  fine  Was  brought  to  the  King's  silver  office  the 
Idth  of  June,  before  the  record  was  made  up  in  fottt, 
on  behalf  of  John  Nunn ^  eldest  sen  and  heir  of  tlie 
cognizor.    A  rule  to  show  cause  why  that  caveat 
should  not  be  withdrawn,  was  made  absolute,  and  the 
Court  Utterly  exploded  the  notion  which  prev^ed, 
undoubtedly  by  mistake^  in  the  case  of  Hameisi  v. 
Miekletwaite,  that  the  King's  silver  Was  the  pre-fine,  Burnet,  214. 
or  fine  for  licence  to  alienate,  whereas  the  King's 
silver  is  the  post-fine,  or  fine  given  pro  Ucentia  coiu 
cardandi.    The  return  of  the  writ;  of  covenant  was    , 
agreed  to  have  been  in  the  lifetime  of  Mary  Nunn, 
the  eognizor ;  and  from  that  time  the  Crown  had  a 
fight  tothe  post-fine,  which  was  entared  at  the  King's 
ftlver  office  before  any  caveat  was  entered  again^  it. 
The  making  up  the  record  in  form  is  a  ministerial 
wctf  not  necessary  to  be  done  previous  to  the  caVeat, 
as  the  entry  of  the  clerk  of  the  King's  silver  was 
sufficient. 

99*  When  a  year  and  a  day  has  elapsed  from  ibe  Cotton  ?. 
date  oi  the  caption,  or  acknowledgement  of  a  fine,  bCd^'  215. 
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without  entering  the  King's  silver,  an  affidavit  must 

be  made  that  all  those  who  depart  with  any  interest 

by  the  fine  are  still  living,  otherwise  the  King's  silver 

.  will  not  be  received.     And  if  a  year  elapses  before 

Gregory  V.      ^  fine  is  carried  to   the   Kins^'s  silver   office,   an 

Croucher,  «.,      .  111 

Barn^,2i5.  amdavit  must  be  made  that  the  parties  were  auve 

when  the  King's  silver  was  paid. 

30.  By  a  rule  of,  the  Court  of  Common  Pleas, 
made  in  Easter  term,  9  Anne,  it  is  ordered,  ^*  That  no 
fine  whatsoever,  taken  and  acknowledged  before  the 
Chief  Justice,  or  any  judge  of  assize,  or  serjeant 
at  law,  if  the  date  of  the  caption  of  such  fine  shall 
appear  to  have  been  rased,  shall  for  the  future  pass 
the  Queen's  silver  office,  and  the  Queen's  silver  o£ 
such  fine  be  recorded,  by  the  said  clerk  of  the 
Queen's  silver,  before  there  be  an  order  under  the 
hand  of  the  said  Chief  Justice,  or  some  other  justice 
of  this  court,  for  his  passing  and  entering  such  fine, 
first  had  and  obtained." 

31.  Formerly  the  post-fine  or  King's  silver  was 
paid  at  the  King's  silver  office ;  but  by  the  statute 
32  Geo.  II.  c.  14.  it  is  enacted,  §  1.  "  That  on  every 
writ  of  covenant  which  shall  be  sued  out  for  passing 
of  fines  in  the  Common  Pleas  at  Westminster,  the 
officer  whose  duty  it  is  to  set  and  indorse  tlie  pre- 
fine  payable  thereon,  shall,  at  the  same  time,  set 
the  usual  post-fine,  and  indorse  the  same  on  the 
back  of  the  said  writ,  together  with  his  name  or 
mark  of  office,  in  like  manner  as  the  same  are  now 
indorsed  at  the  King's  silver  office ;  which  post-fine 
shall  be  forthwith  paid  to  the  receiver  of  the  pre- 
fines  at  the  Alienation  Office,  with  4td.  as  his  fee 
for  receiving  the  same,  instead  of  his  fee  of  4rf. 
charged  on  lands  and  hereditaments,  and  payable 
to  sherifis,  bailiff,  and  others*  on  discharging  the 
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•ame,  by  3  Geo.  I.  c.  15 ;  which  fee  of  Ad.  by  the 
said  act  granted,  after  the  first  day  of  Trinity  term 
1759»  shall  cease;  and  such  receiver  shall  indorse 
upon  the  back  of  every  such  writ  of  covenant  one 
mark  of  office^  as  is  now  used  by  him  on  the  re* 
ceipt  of  pre-fines  at  the  Alienation .  office,  with  the 
name  of  such  receiver,  and  the  $um  received  as  tlie 
post-fine;  which  mark  of  such  receiver  shall  dis- 
charge the  manors,  landsi  and  hereditaments  com« 
prised  in  the  said  writ  of  covenant,  and  the  cognizees 
namecf  therein/* 

Sect.  2.  "  The  officer  or  clerk  of  the  King's  silver 
oflSce^  or  his  deputy,  shall  continue  to  enter  every 
fine  upon  record,  in  the  way  hitherto  used,  and 
make  the  same  entries,  and  put  thereon  the  same 
indorsements,  with  the  same  mark^  and  in  like  manner, 
as  hath  hitherto  been  the  practice  of  the  said  office 
in  passing  fines ;  and  no  fine,  until  the  same  be  marked 
with  the  sum  to  which  the  post-fine  amounts  in  the 
King's  silver  office,  shall  be  effectual  in  law." 

Sect.  S.  "  Where  no  pre-fine  is  payable  on  any 
writ  of  covenant,  viz.  where  the  lands  are  under  the 
yearly  value  of  five  marks,  the  officer  at  the  Aliena- 
tion ofiBce^  whose  duty  it,  is  to  set  pre-fines,  shall  set 
on  every  writ  of  covenant  brought  to  the  said 
Alienation  office,  on  which  no  pre-fine  is  payable,  a 
post-fine  of  6^.  8d,  and  shall  indorse  such  post-fine  of 
6^.  8rf.  on  every  such  writ  of  covenant,  with  his  name 
and  mark  of  office,  as  it  has  been  usual ;  and  every 
such  post-fine  of  Qs.  Hd.  shall  be  paid  to  the  receiver 
of  the  Alienation  office  before  the  writ  of  covenant, 
on  which  no  pre-dSne  is  payable,  be  passed  at  the 
Alienation  office ;  and  the  receiver,  on  payment  of 
tlie  said  6s.  8ef«  shall  indorse  aljd  ,  mark  every  such 
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writ  of  covenant,  as  other  writs  of  covenant  are  bf 
this  act  directed  to  be  indorsed/' 

Sect  4.  "  The  officer  or  clerk  of  the  King*^  wlver 
office,  or  his  deputy,  after  the  first  day  of  TriBi^ly 
term  1759,  shall  not  receive  any  writ  of  covenant  i 
unless  it  appear,  by  the  mark  and  indorsement  ef 
such  receiver,  that  the  post-fine  has  been  paid/' 

Sect  5.  ^  ^S  after  the  payment  of  such  post-fine^ 
the  writ  of  covenant,  by  the  death  of  any  of  the 
parties,  or  other  cause,  be  prevented  firom  passing 
through  the  several  other  offices,  so  as  the  said  fae 
,  is  not  completed,  then  the  said  receiver  shall  repay 
to  the  cognizee's,  or  their  attorney,  on  producing 
and  fiUng  with  him  the  said  writ  of  covenant^  eveiy 
such  sum  as  has  been  by  him  before  received  for 
the  post-fine ;  and  such  writ  of  covenant  so  remaining 
filed  with  such  receiver,  shall  be  a  discharge  to  such 


receiver/* 


iBos.«tPuU.      34.  By  a  rule  of  the  Court  of  Common  Heas, 
^^*  made  in  Easter  term,  36  Geo.  III.,  it  is  ordered,  that 

no  fines  which  shall  appear  to  have  been  acknowledged 
more  than  twelve  calendar  months,  shall  be  permitted 
to  pass  the  King's  silver  office,  without  a  rule  of  Court, 
or  an  order  under  the  hand  of  the  Lord  Chief  justice^ 

« 

/  or  some  other  Judge  of  that  Court.  And  that  where 
the  conuzor  or  conuzors  shall  be  all  living  at  the 
time  of  making  the  application  for  such  rule  or 
order,  an  affidavit  shall  be  made  thereof^  And  in 
case  any  or  either  of  the  Conuzors  of  such  fine  should 
not  then  be  living,  an  affidavit  shall  be  made,  stating 
the  time  of  the  death  of  such  conuzor  or  conuzors : 
and  the  application  in  such  case  for  a  rule  or  order, 
that  the  said  fine  may  pass  the  King's  silver  office^ 
shall  be  made  to  the  Court  by  motion,  if  in  tenn 
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iifile,  or  if  in  v^dation,  to  tlie  Lord  Ch.  Justice  ot' 
Moie  <nh^t  of  the  jQtftioes  6f  that  Court,  at  his 
cfaamb^rs.  ^^d  tb^t  tkd  rule  ^t  order  in  gu^h  last^ 
tMntionMi  CdMy  when  oUaioedy  shaU  be  filed,  with 
tfie  pfKtcipe  and  coneotd  of  tlie  ^ne^  lit  the  King'd 
silver  effioe^ 

33.  The  third  part  ^  a  fine  is  Uie  concord  ot  Concord. 
agr(»»Qeiit  entered  Mfy  openly  in  the  Court  of  ^  ^^^  ^^  ^ 
Commoa  F|ead,  or  be^^re  the  Chief  Justice  oi  that 
Coiirt,  or  ^fOdfUSMssioiiers  duly  ailthori:ted  for  that 
{mrpoAe ;  which  is  the  substance  of  the  fine.  It  i§ 
usually  an  acknowledgcftn^dt  front  the  deforciants,  or 
those  ll^jdsipi^  who  ke^  tho  othei^  out  of  possession^ 
that  the  lands  ia  question  are  the  r^ht  of  the 
demsrodsmt;  and  from  the  acknowledgement  of 
recognition  of  right  thus  made,  the  party  who  levied 
the  fine  is  called  the  eognizor^  and  the  person  to 
wliom  it  IS'  leviedf  the  cognizee* 

Q4r.  The  form  of  the  concord  is  thus :— "  And  the 
agi'cemieiit  is  suc^,  to  wit,  that  the  aforesaid  A«  (the 
dkibrciant  in  the  original  writ)  hath  acknowledged 
the  aforesaid  manors,  lands,  tenements,  and  hevedi-i 
tamenks,.  with  the  appurtenances;  to  be  the  right  at 
him  the  said  B.  (the  plaintiff  or  d^nandant)  and 
dioee  be  hath  i^mised  and  q^it-claimed  from  him  the 
said  A.,  and  his  heiar^  to  the  aforesaid  B.  add  his 
heiTB,  forever.  And  moreov^  the  said  A.  hath  granted,. 
fixr  himeelC  and  his  heirs,  that  he  will  warrant  to  the 
aforesaid  B.  and  his  heirs,  the  albiBsaid  manor,  lands^ 
tenements,  and  hereditaments,  with  the  appurtenances, 
against  him  the  said  A,  and  his  heirs  for  ever/* 

35.  By  the  oommoit^  law,  the  eognisor  seems  to 
hwe  been  bviuttd  to  warrant  the  lands  to  the 
cogBizee,  though  no  express  words  to  that  purpose 
were  inserted  in  the  fine.     Thus  Bracton  says,— 
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882  a.  38Q  a.  j^^  ^w^iV  Jfm^  foctus  in  curia  doffum  tegis,  Ucet 

erpres^a  warrantia  vel  hamagiumr  et  servitium  turn ; 
intervenerit  y  dttm  tamm  cimstiterU  per^piem  et  ckiro^ 
graphuniy  quod  tile  qui  tenet,  tenere  debeat  de  eo  qui 
vacatur  ad  warrarUiam.  But  ia  course  of  time .  it. 
became  the  practice  to  annex  an  eicpress  warranty  to- 
all  fines  which  is  still  continued. 
Farmer'i  3©.  Itwas  formerly  tl^e  practice  for  ihecognizor 

Kob'330.      to  make  the  cognizance,  that  is,  to  acknowledge  the 

concord  of  tlie  fine,  before  any  original  wrk  bad  been 
sued  out ;  and  this  custom  so  far  prevailed,  that  the 
Judges  uniformly  supported  such  fines ;   but  in  sil 
cases  of  this  kind,  an  original  writ  mu«t  kave  been, 
sued  out  and  made  returnable  on  some  day  previoua 
to  that  on  which  the  concord  was  acknowledged:  a 
licentia  concordandi  must  also  have  been  obtained,. 
and  the  KiBg!s  silver  regularly  paid  and  entered^ 
for  these  circumstances  were  absolutely  necessary  ta 
complete  Ae  fine. 

Sy.  The  practice  ©f  acknowl^rtg  the  concord  of 

a  fine  before  the  writ  of  covenant  was  sued  out,  was 

often  productive  of  great  inconveniences  and  irregu- 

r  H.  Black,    larities ;.  which  are  now  prevented  by  a  rule  of  the 

Rep.  526.      Court  of  Common.  Pleas,    made  in  Trinity  term 

SO  Geo.  III.,  by  which  it  is  ordered,  that  from  and 
after  the  first  day  of  Michaelmas  term  then  next 
ensuing,  every  fine,  at  the  time  of  signing  the  Judge's 
allocatur  thereon,  shall  have  the  writ  of  covenant, 
sued  out,  and  annexed  thereto. 

38.  The  Concordia  facta  in  curia  is  the  complete 
fine ;  and  therefore  if  after  the  concord  is  acknow-. 
ledged  in  Court,  one  of  the  cognizors  dies,  still  the 
cognizee  may  proce^  with  this  fine,  against  the  sur^ 
viving  cognizor.^ 
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89.  Twe  brothers  acknowledged  the  concord  of  a  Ertfield'^ 
-fine  before  Lord  Ch.  Just  Hobart,  and  then  the  elder  mX'329. 
brother  died ;  •  several  motions  were  n^ade  for  the 
-proceeding,  and  staying  of  the  fine.  Tiie  Ch.  Just, 
was  cleariy  of  (pinion  that  the  cognizee  might  proceed 
with  his  ikie  as  against  the  surviving  brother,  and 
take  out  his  writ  of  covenant  accordingly,  the  death 
of  his  elder  brother  being  no  impediment ;  for  the 
xicknowledgement  of  each  person  was  good  against 
himself,  and  should  operate  for  as  much  as  he  could 
pass. 

40.  A  fine  was  stopped  at  the  King's  silver  office,  Cottoti  t. 
for  want  of  an  affidavit  that  the  parties  were  living,  b^ob  215. 
a  year  having  elapsed  since  the  acknowledgement ; 
and  one  of  the  cogoizors  being  dead,  application  was 
made  to  the  court  that  he  might  be  struck  out,  and 
that  the  fine  might  pass  as  to  the  other  cognizor. 
This  motion  was  denied,  but  a  rule  was  made  that 
the  iiurviving  cognizor  should  show  cause  why  the 
fine  should  not  pass  generally  as  to  all  the  parties  ^ 
and  upon  affidavit  of  service,  the  rule  was  made 
absolute. 

•41.  The  concord  comes  in  lieu  of  the  sentence  Simaartoa 
which  would  have  been  given  in  case  the  parties  had    '*°^®"®°^' 
not  compounded  the  cause }  and  is  therefore  consi- 
dered as  exactly  similar,  and  attended  with  the  same 
consequences, ,  as  a  judgment  in  an  adversary  suit. 
The  cognizance  must  therefore  be  made  of  those  Co.  Read.  6. 
icings  only,  and  to  those  persons  only,  who  are  named 
in  the  original  writ,  on  which  the  fine  is  levied ; 
because  the  cognizance  being  in  the  nature  of  a 
judgement,  binds   only  those  p^sons  and    things 
which  are  judicially  before  the  Court  ^ 

4S!.  This  rule,  however,  admits  of  a  few  exceptions;  idem. 
for  a  remainder  may  be  limited  in  the  concord  of  a 
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fine,  to  a  perscm  not  lutmcid  in  the  originid  writ}  ii^ 
Tit.  32  c.  2  the  same  manner  as  a  remainder  may  be  limited,  in  ^ 
§  3.  deed,  to  a  person  who  ia  not  $  party. 

Co.  Bead.  11.      43,  If  a  prcsQtpe  be  brought  againrt  a  tenant  foF 

life,  and  upon  his  default  the  person  in  revemon  is 

received,  he  may  levy  a  fine  of  his  reversion  to  the 

demandant;    although    he   is    not  named    in  the 

3  Rep.  39  b.    pri^nal  writ.      In  the  same  manner,  if  a  fine  is 

levied  by  a  vouchee  to  the  demandant,  or  by  a 
demandant  to  t^e  vouchee,  it '  will  be  good :  but  a 
fine  levied  by  a  vouchee  to  a  stranger  is  void. 

44'.  The  reason  of  the  two  last  capes  is  because 

the  person  in  reversion,  wd  the  vouchee,  are  allowed 

by  the  court  to  come  in  the  place  of  the  tenant, 

pgainst  whom  the  prascipe  was  originally  brought; 

and  having  been  made  parties  to  the  suit,  they  are 

jbound  by  the  judgement,  as  much  as  if  Ijtiey  had  been 

named  in  the  original  writ. 

Pro.  Ab.  Tit.      45.  The  object  of  fines  being  to  settle  the  pos^ 

Co.  Read.  8.   session,  jaot  only  for  the  present,  but  for  ever,  in  the 

5  Rep.  3d  h.  most  certaip  and  secure  manner,the  Judges  never  sdlow 

lands  to  be  limited  in  th  e  concord  of  a  fine  to  twopenons 

pSrinfcSf  *"^  ^^  ^^^^'  ^^^  ^ways  direct  them  to  be  limited 
c.  3.  to  the  two  persons,  a@d  to  the  heirs  of  one  of  thenou 

Rob.  GaF,  '"      4&  The  necessity  of  tjje  ca^  bpwever  requires 
M'  that  where  the  lands  comprehended  in  a  fine  are  held 

in  gavelkind^  this  rule  should  be  dispensed  with; 

and  therefow  when  a  fine  is  levied  of  lands  of  this 

•  •  • 

sort,  the  Judges  will  permit  them  to  be  limited  to  twfo 

or  more  persons^  and  thieif  beif  ^. 
Co.  Read.  3.      .47.  A  warranty  oqgbt  not  to  be  allowed  ijsi  t^e 

concord  of  a  fine  from,  two  persons  a»d  ih^ir  heirs, 
i^ob.Gav.      for  the  same  reason.     But  a  warranty  ha?  been 

aUowed  feo».  three  persons  and  th^ii?  heirs,  .where 

the  I^ndfii  were  held  In  gaveUdnd. 


48;  The  Judges  ought  not  to  |v6rmit  a  fine  to  be  2  Kep.  74  b. 
levied  upon  condition ;  Bin:  should  a  ^ving  or  excep-    *""^ 
tion,  or  a  clause  of  rfe-entiy,  be  aUowed  in  a  fine  : 
but  if  a  fine  is  actually  ieyied  to  two. persons  and 
thiedr  heii^,  or  with  a  warranty  fivm  two  persons  and 
their  heira^  or  upon  condition,  M^ith  a  saving,  exception, 
otdaiuse  of  re-entry ;  such  a  fine  .WiU  notwithstanding 
be  valid,  upon  the  principle  that^^^ferif  nan  jdebtdt,  sed  12R«p.l25, 
factum  vakt,  et facta  Pment  TmdtcL  quasjieri  proJUbehtur. 
And  Plowden  has  giy^en  some  instances  of  fines  levied       34. 
dn  ^rendition,  whidii  were  allowed  to  be  good. 

49*  Lands  situated  in  (^fferent  couhties  may  be  ^^»  227. 
contained  in  the  same  concord,  thbu^  there  must  be 
s^eral  writs  of  covenant.  •"^^ 

50.  Formerly  lands  purchased  of  different  persons 
were  allowed  to  be  cotiiprised  in  the  same  concord  ; 
and  every  Veodor  warranted  ag^nst  himself  ^d  his 
heirs  only :    but  by  aji  order  of  Lord  Chancellor  W^^*  "^ 
Qatt^m,  reciting  that  by  fines  of  this  sort  her  Majesty     ^^ 
was  defrauded  c^  the  profits  of  her  post-fines,  and  of 
the  seals  on  writs,  and  the  Chancdlor  and  others  lost 
fhcjur  fees ;  the  cursitors  are  authorized  to  stay  a  writ  ] 
whfere  there  is  more  than  one  demandant,  and  one  > 
d^fortiaiit,  except  coparceners,  joint  tenants^  and  ^ 
tenants  in  common.    But  the  cursitors  will  permit 
tn^o  separate  purch^es  to  be  comprised  in  one  flne^ 
on  an  affidavit  that  the  value  of  both  together  does  '^ 
not  4dxceed  two  hundred  pounds. 

HI.  The  fourth  part  of  a  fine  is  the  note>  which  it  tfote^ 
an  abstract;  of  the  writ  of  covenant  and  concord,  and 
is  only  a  docquet  taken  by  the  chirographej,  from  5  Bjep.  Z9up 
which  he  dr^wd  up  l3ie  indenture*    It  is  sometimes 
taken  in  the  old  books  for  tfa^  concord. 
,  5^»  The  fift:h  and  last  part  of  .a  fine  ii  the  fool^  foot  or 
chirograph^  or  indenture,  which  includes  the  wholi^  Chirograph, 
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matter,  reciting  the  parties,  day,  year,  and  place,  and 
before  whom  it  was  acknowledged  or  levied.  Of  this 
there  are  indentures  made  and  engrossed  atjiie  ghi- 
rographer's  office,  and  delivered  to  the  cognizor  and 
cognizee ;  beginning  with  these  words,  *'  This  is  the 
final  agreement,  &c/*  and  then  stating  the  whole 
proceeding  at  length.  Thus  the  fine  is  completely 
levied  at  common  law. 
Co.  Read.  1.      53.  A  fine  is  said  to  be  engrossed  wheo  the  diiro* 

grapher  makes  out  the  indentures,  and  delivers  them 

to  the  parties.  But  it  is  not  absolutely  necessaiy  that 

a  fine  should  be  engrossed,  provided  the  concord  be 

recorded;  for  Lord  Coke  observes,  that  a  fine  is  a  per<» 

feet  record  before  it  is  engrossed.     And  a  fine  may 

be  engrossed  at  any  time  after  it  is  levied. 

Brome'sCase,      54.  Sir  John  Brome  in  83  Hen.  VII L  acknow^ 

Croro'^ton^i    ledged  a  fine  of  certain  lands.  The  King's  silver  was 

Case,  entered,  and  the  cognizance  taken ;  and  in  9Q  Eliz. 

^^*       ^*  the  person  who  claimed  under  this  fine  came  into 

court,  and  prayed  that  the  fine  might  be  engrossed,  it 

appearing  upon  examination  that  the  party  to  whom 

the  fine  was  levied  was  seised  after  the  fine,  and  had 

sufiered  a  common  recovery  of  the  land,  which  had 

been  enjoyed  according  to  the  said  fine.     The  Court 

ordered  the  fine  to  be  engrossed. 

3  Leon.  183.       ^^*  Th^  record  of  the  fine  which  remains  in  tlie 

liodb.  103.     possession  of  the  chirographer  is  the  principale  recor* 

dtnn;  so  that  if  there  is  any  difference  between  it  and 
the  record  which  remains  with  the  custos  breviumj  that 
which  continues  with  the  chirographer  is  considered 
as  the  true  record. 
Bull.  N.  F.  56»  The  chirograph  of  a  fine  is  evidence  to  all  per- 
^^^"  sons,  and  in  all  courts,  of  such  fine ;  because  the 

cliirographcr  being  an  officer  appointed  by  the  lAyf 
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Ibr  the  purpose  of  transcribing  fines  from  the  record, 
his  copies  must  be  allowed  to  be  authentic. 

57.  By  the  stat.  23  Eliz.  c.  3.  §  6.  it  is  enacted, 
that  the  chirographer  shall  every  term  write  out  a 
table  of  the  fines  levied  in  each  county  in  that  term, 
and  shall  afiix  it  in  some  open  part  of  the  Court  of 
Common  Pleas,  all  the  next  term' ;  and  shall,  also 
deliver  the  contents  of  each  table  to  the  sheriff  of 
each  County,  who  shall,  at  the  next  assixes,  fix  the 
sanie  in  some  open  part  of  the  court, 

58.  There  are  two  petitions  of  the  Commons  in  All  the  Pro* 
the  Rolls  of  Parliament,  4  Hen.  IV.   No.  35.   and  ^^^ 
6  Hen.  IV.  No.  28.,  statin^r,  that  many  fines  of  land  be  recorded, 
remained  in  the  King's  treasury,  and  the  notes  of  ^^13^  495^ 
such  fines  remaining  in  the  Court  of  Common  Pleas  543. 557. 

r^  ^  i% 

had  been  taken  away,  and  other  fines  and  notes  of 
fines  counterfeited  and  put  in  their  places,  whereby 
many  persons  were  disinherited ;  in  consequence  of 
which^  a  statute  was  immediately  passed,  5  Hen.  IV* 
c.  14.,  enacting,  that  all  the  proceedings  on  fines, 
both  previous  to  and  at  the  acknowledgement  thereof,  * . 
should  be  enrolled  of  record  in  the  Court  of  CcMnmon 
Pleas.  And  by  the  23  Eliz.  c.  3.  §  1  &  6.  it  as 
enacted,  that  every  writ  of  covenant  and  other  writ, 
whereupon  any  fine  shall  be  levied,  the  return  thereof,  • 
the  writ  of  dedhnus  potestatem  made  for  Xhk  know- 
ledging  of  any  of  the  same  fines,  the  return  thereof, 
the  concord,  note,  and  foot  of  every  such  fine,  the 
proclamations  made  thereupon,  and  the  King's  silver, 
may,  upon  the  request  or  election  of  any  person,  be 
enrolled  in  roUs  of  parchment  ^  and  that  the  enrol- 
ments of  the  same,  or  of  any  part  thereof,  shall  be  of 
as  good  force  and  validity  in  law,  to  all  intents,  re^ 
qpects,  and  purposes,  for  so  much  of  any  of  them  so 
enrolled,  as  the  same,  being  extant  and  remaining, 
were  or  oi^ghl  by  law  to  be. 
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S9*  The  office  of  the  chirographer  of  fines  was  hwm% 
down  in  the  yeai:  1679»  whereby  several  records  of 
fineb  which  had  been  levied  in  Trinity  and  Michael- 
ipas  terin  preceding,  were  eitfafer  burnt  or  lost.    Li 
QGQseqttetice  of  which  an  aet  iras  passed,  SI  Car.  II. 
c^  9.  xeciting,  that  the  fines  so  burat  or  lost  had  duij 
passed  aU  the  offices }  so  that  by  the  records  of  the 
King's  ^vef",  the  notes  of  the  cursor  who  made  out 
the  writs  of  cov^fiafit,  and  the  entries  thereof  at  the 
office  of  alienation^  and  by  the  book  of  entries  of  fines 
kept  by  the  chirographer's  deputy,  &c.  ihiB  fall  con- 
tents of  all  siich  fkies  would  appear.    But  £qt  want  of 
the  records  of  the  fines  so  bon^t  or  lost,  purdbasers 
and  others,  whose  titles  were  secured  under  the  said 
fiiieSi  were  in  dsfiger  of  having  the  same  impeached^ 
It  was  therefore  enacted,  that  the  said  chirographer 
or  his  deputy  should,  before'  the  end  of  the  next 
Trinity  terni>  upodi  oath  celti^y  to  the  Justices  of  the 
Cdnmutii  Pl^as,  a  note  of  all  suclv  fines  entered  imto 
the  ^d^  bode  kept  by  tbe  smd  deputy^  t^t  he,  upcm 
diligent  search,  should  find»  were  either  burnt  or  lo6t» 
fay  f  eaeoii  of  the  said  fire  *^  which  cetrtificatie  should 
be  ib  pai^hment,  fidriy  written,  and  a  copy,  thereof 
^  up  ill  Westminfilber  H^  &c.  ^  and  that  any  time 
vrithin  three  yeaits^  the  Chief  Justice  of  the  said  Court 
of  Cota^mbn  Fleas,  togetii^r  ¥rith  any  one  or  iaore  of 
liie  JuMices^  of  the  sajid  Couirt,  shdtdd  have  pow^  to 
B^d&r  Bsry  officer's  bookc^  record}^  &d.  and  upon 
full  eKaininatiote  of  any  such  fine,  t^  records  whereof 
wfere  burpt  otr  lost,,  should  direct  t^e  said  chirogra- 
{Iher  OS  his  deputy  tp  new  epgsrosi  iha  note  and  foot 
of  sildh  fine  without  fe^  ao4  to  cany  the  sanle  before 
the  said  Chief  Justice,  and  siich  oeher  of  the  8aa4 
Justices  M  iriiaU  have  taken  the  exaaunatibn  concerR* 
mg  the  burhipg  or  kas  of  suiih  fiw,  who  arerecjuired 
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to  subscribe  tbeir  names  at  the  bottom  of  the  said 
note  and  foot ;  and  every  such  fine  wherecf  the  record 
should  be  so  new  engross'ed,  should  be  of  the  same 
force  and  effect,  as  if  it  had  still  remained  upon  re*. 
c<^*d  unconsumed  or  not  lost. 

60.  It  is  a  principle  of  the  common  law,  that  the  No  Averment 
evidence  of  a  record  is  of  so  high  and  certain  a  na*  ^"^  o/a 
tare,  that  its  authenticity  is  never  permitted  to  be  Fine. 
called  in  question ;  so  that  no  averment  can  be  made  2  ][dsu  260  a» 
against  any  fact  which  appears  on  record.     Thus  if 
it  aj^ars  upcm  record,  that  the  Kikg's  silver  was 
ps^  before  the  death  of  the  cognizor,  though  in  truth 
the  fact  be  otherwise,  the  Judges  will  support  the 
fine,  and  will  not  allow  of  any  averment  that  ibe 
pognizor  died  betoie  the  entry  of  the  King's  silver, 
hecause  that  would  contradiot  the  record. 

61  •  So  when  the  cfurograpkmi  of  a  fine  is  recorded, 
ju>  averment  wiU  be  allowed  as  to  the  time  of  its  cap- 
.tion  or  adcnowledgi^meat  ^  but  it  wiU  be  considered 
as  a  jSne  of  that  term  in  which  it  is  recorded. 

6St  Upoft  a  t^al  Bt  bar,  in  ejectment,  it  appeared,  Lloyd  v.  Vis. 
that  Na&aniel  Lojd  Viscount  Say  and  §ele,  being  ?^;";;f„?79^ 
teiMint  in  tail  of  the  premises  in  que£tti<mv  with  re-  Salk.  341. 
mainder  over,  levied  a  fine  in:  October  17OI,  aad;  in  4  Bro?Parl. 
Michaelmas  ter^  following  suffered  a  recovery  ^  and  ^*  ?3« 
to  pirove  thia»  the  chsrograph  ^  a  fiine  was  produced^ 
importing,   that  Nathaniel  Viseount  Say  and  Sele 
laided  that  fine  on  the  S3dof  Octobcdr  1701: ;  a^d  the 
exempjifieation  of  a  aommon  recovery  waa  ^^  pro*- 
dueedy  whidi  i^peiured  to  have  been  suffered  on  the 
%B^  q£  Novecaher  1701.  The  question  waS)  whellier 
the  cognisee^^tbei  fine  had  t&e  fic^eh^  in  him'iv'lMtti 
Ihft  receyery  was  sutiered  ? 

Il  ins:  JAsiflted  by  the  pIlEUiKiiifi^stK)mi)}el  diAt  be  had 
fiofef  fMr  tibat  &e  file  g$iven  ini  eyieteaM  to  xoak^bisk 
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90,  was  not  in  fact  acknowledged  until  the*  2d  of 
March  ITOi*  which  was  four  months  afler  the  re^ 
covery  was  suffered  ;  and,  to  support  this  fact,  they 
offered  to  produce  and  prove,  1st,  The  record  of  the 
recognizance,  or  acknowledgement  of  the  iine,  under 
the  hand  of  the  Lord  Chief  Justice  Trevor,  whereby 
it  appeared,  that  the  acknowledgement  thereof  wai» 
made  and  taken  before  the  said  Lord  Chief  Justice  on 
the  2d  day  of  March  I7OI,  and  not  before-  2dly, 
That  the  acknowledgement  of  the  fine  was  the  very 
true  acknowledgement  or  recognizance  of  the  con- 
cord upon  which  the  fine  given  in  evidence  passed^ 
and  upon  which  the  chirographer  of  that  fine  Was 
made  and  engrossed.  And,  Sdly,  They  offered  to 
produce  the  files  of  the  Court  of  Common  Pleas  of  the 
acknowledgement  of  all  fines  in  Michaelmas  term 
1701,  whereby  it  would  appear  that  Lord  Say  and 
^ele  did  not  acknowledge  any  fine  whatsoever,  of  or 
in  that  term,  at  any  time  before  the  suffering  the  com- 
mon recovery.  But  the  Court  of  Queen's  Bench 
refused  to  admit  any  of  the  matters  offered  against 
the  fine  to  be  given  in. evidence,  being  of  opinion, 
that  no  proof  or  evidence  of  the  time  of  the  acknow- 
ledgement of  a  fine  ought  to  be  admitted,  contrary  to, 
or  against  the  chirograph  thereof;  and  that  the  record, 
which  is  the  chirograph  of  the  fine,  cannot  be  falsified 
until  it  is  Vacated  or  reversed. 

From  this  judgement,  a  writ  of  error  was  brought 
in  the  House  of  Lords  j  and  one  of  the  errors  assigned 
was,  because  the  records  and  matters  offered  to  be 
given  in  evidence,  were  not  admitted  or  allowed  by 
the  Court  to  be  given  in  evidence  to  prove  the  trae 
time  of  acknowledging  the  fine.  In  support  of  which, 
at  was  insisted,  that  as  the^fine  was  not  in  fact  acknow- 
ledged until  the  2d  of  March^  it  could  not  transfer 
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the  freehold  of  the  lipids  to  tlie  tenapt  to  the  prcpcipe 
three  months  before  the  time  of  that  acknowledge- 
ment ;  and  that  the  plaintiff  was  admitted  to.the  proof 
of  this  fact  by  the  statute  2S  Eliz.  c.  S.  §  5.,  which 
directs,  that  the  time  of  the  acknowledgement  shall 
be  certified  by  tliose  who  take  such  acknowledge- 
ment ; .  for,  if  a  man  cannot  g^ve  in  evidence  the  time 
of  acknowledging  a  fine,  in  order  to  avoid  deceit 
imposed  upon  him  by  that  fine,  this  statute  would 
answer  no  purpose. 

On  the  other  side  it  was  contended,  that  tlie  cap- 
tion of  the  fine  ought  not  to  be  admitted  against  the 
record  or  indenture  of  the  fine;  for  it  would  shake  all 
family  settlements,  and  introduce  the  greatest  uncer* 
tainty  and  confusion  in  all  conveyances  by  fines,  upon 
which  the  most  considerable  estates  in  the  kingdom 
depended ;  and  that  an  attempt  to  set  aside  a  fine 
upon  evidence  was  never  before  made.  That,  in  the 
indentures  of  all  fines,  the  concord  is  recorded  to  be 
made  in  court ;  whereas  the  captions  of  the  acknow-* 
ledgements  of  all  fines  (except  a  very  few)  are  taken 
out  of  court,  either  before  the  Lord  Chief  Justice  of 
the  Common  Pleas,  or  commissioners  in  the  country;  Vide  infrt,  ^ 
and  upon  a  writ  pf  error,  no  error  can  be  assigned  in 
the  caption  varying  from  the  record,  as  that  would 
be  an^error  contrary  to  the  record :  but  if,  in  the  pre-- 
sent  case,  the  fine  was  irregular,  the  proper  method 
was  to  apply  to  the  Court  of  Common  Pleas  where 
the  same  was  levied,  and  not  attempt,  in  a  summary 
way,  to  invalidate  it  by  evidence  in  ejectment.  The. 
judgement  was  afiirmed. 

68.  In:the  case  of :  an  amUguitas  latenSj  an  aver-  Ezctption. 
ment  is  however  admitted  to  explain,  not  to  contra-  tit.  32.  c.  19. 
diet  a  fifte,  upon  the  same,  principle  as  in  the  case  of  gj^     ^bh 
a  deed.     Thus  if  A.  levies  a  fine  to  William  his  son,  ^  Bep.  68  h. 
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« 

to  have  and  to  hold  to  him  and  bis  heirs ;  upon  thi^T 

fine  the  Jiic^  cannot  make  question  upon  a&jr  mat* 

ter  of  hiw,  but  the  paity  comes  and  avers  matter  in 

'  fact,  and  saitb  that  A.  had  two  sons  named  William, 

an  eider  and  a  yonnger,  and  his  intent  was  to  l^ry 

tlie  fine  to  William  the  younger.    Tliis  averment  out 

of  tlie  fiae  is  good)  of  this  matter  of  fkct,  which  well: 

standi  with  the  words  of  the  fine»  and  shall  be  tried 

.  by  the  country. 

Motions  lo        64.  Applications  are  sometimes  made  to  tilie  Court 

CS"  of  Cdmmoft  Pleaa,  by  motkm.  to  prevent  fines  from 

completed,     being  completed ;  on  a  suggestion  that  the  partie^^ 

are  disabled  by  law  from  levying  sueh  fines. 
Wilson,  96.       6tf •  By  a  rule  of  covBrt,  made  HiL  SS  &  129  Car.  II. »• 

alt  persoflie  making  any  complaint  against  ines  ac*^ 
knowledged  by  infants,  feme  coverts  without  the' 
consent  of  their  husbands,  or  persons  of  mm  sane 
menu^y  or  othc :  ivise  disabled  by  law  taackno^edg^' 
the  same»  or  by  any  person  in  the  name  of  another, 
or  by  the  like  decc^  and  obtaining  rules  for  the  stay^ 
ing  of  such  fines,  shall,  from  term  to  term,  so  loogr 
as  they  shall  expect  benefit  or  observance  of  soeh  mles,* 
enter  and  continue  the  same  rale  for  that  term,  or 
leave  copies  thereof  with  the  eustos  btevkm^  cierk  o£ 
the  King's  silver,  and  chirographer,  t^t  the  aanw 
may  thereby  be  the  better  taken  notice  of ;  or,  ia 
de&ult  thereof,  the  said  d&cers,  or  any  of  t^em, 
shall  not  stand  £uther  obliged  thereby. 

And  all  persons  concerned  in  the  obtaining  ot 
pcoseonting  such  rules  for  the  staying  of  sneh  finest 
so  levied  as  aforesaid,  their  atfomies^  and  clerks,  ai^ 
thereby  enjoined,  every  term,  to  search  and  see  the 
booksand  entries  of  fines  with  the  elerk  of  the  KMg^» 
silver,  or  otiher  office,  where  eqfitries^  are  kept  for 
that  purpose. 
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66.  Bf  a  rule  of  eourt,  made  Ftoch.  99  Car.  II*,  all 
manner  of  caveats  and  orders  fer  the  stopping  ai^ 
fines  shatt  be  renewed  every  term,  and  copies  thereof 
left  with  the  derk  of  the  King's  siWer,  for  whidi  he 
is  to  demand  orAy  his  ancient  fee  otSSk  4ek  the  term ; 
and  in  default  thereof,  all  caveats  that  shall  not  be  so' 
rmewed,  shaU  lose  their  force  and  be  void* 

67:  It  appears  to  have  been  fbrmerfr  not  umuHial  f  «^ony  to  ac- 

/*  -  ^  ,    ,  .•        .      »  -.  knowledge  • 

tor  one  person  to  acknowledge  a  nne  m  th^  name  ef  Fine  io  the 
another ;  and  in  those  cases,  the  Court  of  Star  Cham-  JJ^^^*"*^ 
ber,  within  ^ose  jurisdietion  frauds  of  this  kind  were 
c^asidered,  couM  only  punish  the  offender  by  imprison-  Habonf* 
meat.    But  by  the  statute  21  Ja«  L  c.  S6.  it  is  enaeCe^  infral  e.  14.  > 


that  aft  and  every  person  and  jperson»  who'i^ll  ae-^ 
knowledge  any  fine,  in  the  name  of  any  other  person, 
not  privy  or  consenting  to  the  same,  and  shall  be 
lawfully  convicted  thereof,  shall  suffer  death,  witiiout 
benefit  of*  clergy. 

60.  With  respect  to  the  time  when  a  fine  is  com*  Whea  a  Hot 
pleted.  Lord  Coke,  in  his  comment  on  the  statute  ^  . 

Be'  fnodo  levandijines^  says — **  A  fine  •  is  said  to  be 
levied^hen  the  writ  of  covenant  is  returned,  and  tiie 
concord  and  the  King^s  silver  duly  entered :  this 
makesth  the  land  to  pass,  and  from  this  shafl*  the  year 
and  day  be  accounted,  albeit  the  fine  be  engrossed 
afterwards/* 

69.  WheQ  tiie  mode  of  levying  a  fine  by  frst  ae- 
knowledging  the  concord,  then  suing  out  an  original 
writ,  and  paying  the  King's  silver,  was  allowed,  a  cfif. 
ftrent  manner  of  expressing  the  rule  laid  down  by 
Lord  Coke  was  adopted ;  for  the  fine  was  said  to  foe 
comjdeted  upon  the  entiy  of  the  King's  silver,  pro- 
vided it  was  previously  acknowledged  j  and  if  any  of 
the  cognizors  died  before  the  remaining  parts  of  the 
fine  were  perfected,  stiH  the  fine  would  be  validi 
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Petty's  Case,  70.  A  motion  wad  made  to  atay  the  passing  of  a 
1  Freem.  78.  jg^^^  which  was  acknowledged  by  an  infant  of  IS 
years  old.  The  Court  said,  that  as  the  King's  silver 
was.  paid,  it  was  gone  too  far  j  but  they  assigned  the 
infant  a  guardian,  who  had  instructions  to  bring  a 
writ  of  error  to  reverse  it. 

71.  In  consequence  oftixe  rule,  of  court  already 
stated,  by  which  it  is  required  that  the  writ  of  cove- 
nant shall  be  sued  out  before  the  concord  is  ackiiow- 
ledged,  it  may  now  be  laid  down,  that  a  fine  is  com- 
pleted when  the  concord  is  duly  acknowledged. 
Wbeh  It  72.  Although  it  must  be  very  material,  in  many 

o^te!^      cases,  to  ascertain  the  precise  time  when  a  fine  begins 
to  operate,  yet  it  is  a  subject  respecting  which  very 
little  is  to  be  found  in  the  books ;  but  if  we  reason 
by  analogy  from  the  nature  and  efiect  of  other  judge- 
ments, we  shall  be  able  to  ascertain  this  point. 
The  time  when  a  fine  is  acknowledged  is  perfectly 
Lloyd ▼.        immaterial;  for  we  have  already  stated  a  case,  in 
^\ti^*    which  it  was  determined,  that  a  fine  began  to  operate 
in  Michaelmas  term,  although  it  was  not  acknow- 
ledged until  four  months  afler. 
Cro.Car.  102.     73.  The  whole  term  is  considered  to  many  pur- 
(22.  ^        poses, as  but  one  day ;  and  if  a  judgement  be  given 
at  any  time  during  the  term,  it  relates  to  the  first 
day  of  that  term,  and  is  considered  in  law  as  having 
been  given  on*  that  day.     And  the  first  day  of  term 
is  the  essoign  day,  for  the  qiuirto  die  post  is  only  ^ 
day  of  grace.     But  if  a  writ  be  returnable  on  the 
second,  or  any  other  return  day  of  the  term,  the 
judgement  will  then  relate  to  that  return  day ;  for 
till  the  return  of  the  writ,  the  judgement  Cannot  , 
possibly  be  given. 

74.  Now,  a  fine  being  considered  as  a  judgenient, 
must^  like  all  other  judgements,  relate  to  the  first 
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day  of  the  term  in  whieh  it  is  recprdcidt  if  the  writ  of 
covenant  whereon  it  is  levied  be  returnable  the  first 
day  of  term  j  othermae  it  must  relate  <to  thq  return 
liay  of  the  writ  of  covenants  For  in  levying  a  fine» 
there  is  no  continuance  of  process  to  retard  the  re^ 
tioii,  as  the  Ucentia  foncardandi  is  supposed  to  be 
obtained  on  the  return  of  the  writ  of  Covenant^  aad 
the  concord  inamediately  ackaOwlec^^. 

73.  In  support  of  this  proposition  I  shaU  transcribe 
a  case  reported  by  Jenkins,  of  which,  I  presume^  the 
Authority  will  not  be  disputed,  though  the  reporter 
has  not  mentioned  when,  and  by  what  court,  it  was 
detemined^ 

^  A.  covenants  with  B.  to  levy  a  fine,  Oct.  Micbaeiis  JenL  25(K 
1 C^.  A.  acknowledges  a  statute  to  C.  8th  October 
same  year.  The  fine  is  levied  according  to  the  coye^ 
Bant,  and  tlfe  conusance  taken  the  19th  October 
aforesaid.  This  conusee  shall  avoid  the  said  statute 
by  relation  to  the  day  of  the  essoin ;  which  was 
before  the  said  8th  day  of  October^" 

76.  In  a  note  ot  Peere  Wflliams»  it  is  said,  that  if  Vol.  3. 170. 
A.  devises  land,  and  levies  a  fine»  and  the  caption 
and  deed  of  uses  are  before  the  will,  but  jhe  writ  ot 
covenant  is  returnable  after  the  will»  this  se^ns  a 
iwocation  $  because  a  fine  operates  as  such  from  the 
retimi  of  the  writ  of  covenant,  luid  joot  ikmut  the 
ogition.  And  yet  (says  the  rep«vtor)  ^ia  is  a  hard 
case ;  since,  by  the  caption^  the  party  conusor  does 
^  his  part,  and  the  rest  is  only  the  act  of  the  clerk, 
or  his  attorney,  without  any  particular  instructions 
from  the  part^^ 

77«  These  passives,  and  the  conclusions  drai|in 
fifomthe  rules  by  which  aUotJ^er  judgejaente  are  2Biirr.  rii. 
construed^  seem  fully  to  prove  that  a  fine,  whether 
iK^knowledged  befwe  or  after  the  original  writ  on 

Vol.  V.  H 
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which  it  is  levied '  is  sued  out,  will  begin  to  operate 
from  the  return  day  of  such  original  writ. 

Of  the  Pro-        78.  When  fines  were  adopted  as  a  general  mode  of 

assurance,  it  became  necessary  to  render  the  levyitig 
of  them  a  matter  of  the  most  public  notoriety,  on 
account  of  those  whose  rights  might  be  barred  by 
not  making  their  claim  in  due  time.  For  this  pur- 
pose it  was  enacted  by  the  stat.  27  Edw.  I.  c.  1.  that 
the  notes  of  all  fines  should,  in  future,  be  openly  read 
In  the  Court  of  Common  Pleas,  at  two  Certain  days 
in  one  week ;  and  that,  during  such  reading,  all  pleas 
should  cease. 

79»  By  the  statute  4  Hen.  VII.  c.  24?.  §  1.  it  is 
enacted,  •*  That  after  engrossing  of  every  fine,  it  shall 
be  read  and  proclaimed  in  open  court  the  same  teim, 
and  in  three  terms  then  next  following  the  same 
engrossing,  in  the  same  court,  at  four  several  days  in 
each  term  ;  and  in  the  same  time  that  it  is  so  read, 
all  pleas  to  cease.** 

Dyer,  234  a.       Since  the  making  of  this  act,  the  proclamations  are 

indorsed  on  the  foot  6f  the  fine,  atid  are  ponsidered 

as  matters  of  record. 

« 

Plofid.  371.       80.  By  the  words  of  the  statute  4  Hen.  VII.  if  one 

of  the  three  terms  immediately  subsequent  to  that  in 
which  a  fine  was  levied  was  adjourned,  the  proclama- 
tions would  have  been  inefiectual,  and  this  defect 
could  not  have  been  supplied  in  the  next  term.  To 
remedy  which,  a  statute  was  made,  1  Mary,  c.  7-  S  ^^ 
enacting,  "  That  all  fines  whereupon  the  proclama^ 
tions  should  not,  by  reason  of  the  adjournment  of  any 
term  by  writ,  be  duly  made,  should  be  of  as  good 
force,  effect,  and  strength,  to  all  intents  and  purposes, 
as  if  the  term  had  not  been  adjourned/'     And  it  has 

Dyer,  186  a.  been  determined  by  all  the  Judges,  that  even  an  ad- 
journment of  part  of  a  term  was  provided  for  by  this 
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act ;  because  4t  was  a  favourable  law,  and  to  be  coq- 
straed  by  equity. 

81.  By  the  statute  31  Eliz.  c.  2.  it  is  enacted,  that 
all  fines  shall  be  proclaimed  only  four  times ;  that  is 
to  say,  once  in  the  term  wherein  they  are  engrossed, 
and  once  in  every  of  the  three  terms  holden  next 
after^  the  same  engrossing :  and  that  every  fine  pro- 
claimed as  aforesaid,  shall  be  of  as  great  force  and 
effect  in  law,  to  all  intents  and  purposes,  as  if  the 
same  had  been  16  times  proclaimed. 

82.  The  statute  4  Hen.  VII.  directs  that  the  pro-  Fish  v. 
clamations  shall  be  made,  not  only  during  term,  but  p[o^d.^2(j5. 
also  in  court,  at  the  time  when  the  Judges  are  sit-  Dyer,  18)  h. 
ting ;  so  that  if  the  proclamations  appear  to  have 

been  made  otit  of  term,  or  on  a  Sunday,  or  other 
festival^  on  which  the  Court  of  Common  Pleas  does 
not  sit,  the  proclamations  will  be  all  void.  And  al- 
though the  proclamations  should  be  made  on  days 
which  were  dies  juridici^  yet  if  the  contrary  appear 
on  record,  the  proclamations  will  be  void ;  as  no 
averment  can  be  admitted  against  the  record* 

83.  If  the  proclatnatjions  on  a  fine  be  certified  in  a  Ragg  v. 
certiorari  by  the  custos  brevium,  and  it  appear  by  the  3  Leo^|  lOg 
certificate  that  two  of  the  proclamations  were  made 

in  one  day,  a  new  certiorari  may  be  directed  to  the 
chirographer ;  and  if  he  certifies  that  the  proclama- 
tions were  well  and  duly  made,  the  Court  will  direct 
the  proclamations  in  the  office  of  the  custos  brevium 
to  be  amended,  according  to  the  ptodamations  in  the 
chirographer^s  office  y  because  the  chirographer  makes 
the  proclamations,  and  is  the  principal  officer  as  to 
them ;  and  the  custos  brevium  has  only  an  abstract  of 
them. 

84.  An   error   in  the    proclamations  would   not  Dye^,iii6a. 
destroy  the  validity  of  a  fine,  for  it  would  still  enure  *  *"'^^'  ^^^' 

H  2 
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tfs  a  ftite  at  commcn  Imt  ;  bMuBie  tin  fine  takm 
separately  is  one  perfect  matter  of  mooid,  befine 
4te  fmdamatsotis  are  made,  which  btiidb  the  parties 
land  ^e  knd ;  and  iise  (ncodamatkstt  ase  i&tisct  and 
dIttMnt  from  the  fine,  they  and  the  fim  heag  aeraal 
'fflottcia  jof  recocd :  for  which  Mason  emr  in  the  «ie 
4b  vat  ierfor^in  tbs  othen  But  if  the  fine  is  erroneoos, 
the  priK^laiiiatiDiiB  are  thcoi  void,  beoluse  the  fine  is 
"Ate  prmcipal. 
Bull.  N.  P.  85.  When  a  £ne  with  pnidamartaons  is  |;ive&  in 
^^*  eiridence,  the  procho^tions  must  be  exammed  by  tbe 

roll,  because  the  chirogn^ber  is  not  appointed  by  tbe 

^ttatute  to  cO[^  the  prodamations,  as  he  is  to  oofif 

the  foot  of  the  fine. 

Wakefield  v.      86.  Since  the  statute  4  Hen.  VIL  fines  have  been 

cA":      distingmsbed  into  fines  at  common  kw,  ^and  fiats 

692.  with  prodamati^ms.    It  is  in  the  election  of  tr&S 

'  person  who  levies  a  fine  to  have  it  ptodaamed  in  the 

usual  manner;^  and  if  the  cogniaee  dies  before  die 

Dyer,  254  a.  proclamationf  ai^  made,^  his  heirs  may  cause  the  fine 

to  he  proclaimed. 


(    Wlj    ) 
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Section  1. 

TTTHENEVER  a  judgement  is  obtained,  whether  Fines cxecu- 
^  ^  in  an  adversary  or  an  amicable  suit,  the  ^  *"jf 
next  step  is  to  procure  the  execution  of  it,  by 
obtaining  the  actnal  possessionof  the.  thing  recovered ; 
and  for  this  purpose  the  law  has  provided,  that  in  all 
real  actions^  the  person  who  recovers  shall  have  a 
writ  oi  habere  facias  seisinam,  directed  to  the  sheriff 
of  the  county  in  which  the  limds  are  situated^  com- 
manding him  to  deliver  the  possession,  accwding  to 
the  judgement, 

^  lines  having  at  all  times  been  coi]f8idered  as 
judgements,  a  writ  of  habere  facias  seisinam  always  c  l,  5  6. 
issued  to  put  the  party  who  acquired  the  lands 
by  a  fine,  into  possession  of  them.  When  fines 
became  common  assurances,  the  purchaser,  in  order 
to  ay(»d  the  trouble  and  expence  of  suing  out  a 
writ  of  possession,  had  in  many  instances  livery  of 
seisin  given  him  in  thie  counti^,  and  for  his  further 
assurance  obliged  the  vendor  to  covenant  that  he 
W9uld  i«yy  a  &ie  to  him ;  but  m  the  purchaser  wa^i 
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already  in  possession,  no  writ  of  habere^  8gc.  was 
necessary. 

Co.  Read.  2.      g.  This   practice    gave  rise    to  the    distinction 

between  fines  executed,  and  fines  executory,  A 
fine  executed  immediately  transferred  the  posses- 
sion from  the  cognizor  to  the  cognizee,  who  might 
therefore  enter  on  the  lands  which  had  been  con- 
veyed to  him  by  the  fine,  as  soon  as  it  was  levied. 

A  fine  executory  did  not,  of  its  own  force,  give 
actual  possession  in  law  to  the  cognizee,  as  he  could  not 
immediately  enter  on  the  lands ;  but  it  was  necessary 
that  he  should  sue  out  a  writ  of  habere  facias  setsinam^ 
in  order  to  gain  possession  of  that  which  he  had 
acquired  by  the  fine. 

1  Inst.  320  a.      4.  The  cognizee  of  a  fine  could  not  distrain  before 

attornment,  because  an  avowry  came  in  lieu  of  an 
action,  to  which  privity  was  necessary:  for  the 
same  reftson  he  could  not  have  an  action  of  waste,  a 
Writ  of  entry  ad  communem  legem,  in  constmili  casti^ 
or  in  cusU'  proviso.     But  the  cognizee  might  take 

Gilb  Ten.      those  things  which  the  lord  could  seise,  or  enter 

102  .  ' 

upon,  without  bringing  any  action ;   as  a  heriot,  or 

lands  fallen  by  escheat,  or  might  enter  for  an  aliena- 

nation  of  a  tenant  for  life. 

2  Inst.  469.        5.  Wl^ere  the  cognizee  of  a  fine  executory,  suf^ 

fered  a  year  and  a  day  to  elapse  from  the  time  when 

the  fine  was  levied,  without  suing  out  a  writ  of  habere  . 

facias  seisinaniy  he  must  then  have  sued  out  a  writ  of 

scire  JhciaSf  which  might  also  be  sued  out  by  his 

heir. 

6.  By  this  latter  writ  the  sheriff  Was  commanded 

to  warn  the.  terre-tenants  to  appear  and  show  cause,  • 

if  they  could,  why  the  cognizee  of  the  fine,  or  his  • 

heirs,  should  not  have  execution  of  the  fine.     And 

^f  at  the  return  pf  the  scire  facias  the  terre-tenants^ 
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did  not  show  some  cause  to  the  contrary,  the  plaintiff 
or  cognizee  became  entitled  of  course  to  a  writ  of 
habere^  S^, 

7.  If  the  party  to  whom  the  estate  was  limited  by  Touch.  4. 
.  a  fine  executory,  was  in  possession  at  the  time  when 

such  a  fine  was  levied,  he  need  i^ot  have  sued  out  a 
writ  of  habere  facias  seisinam^  for  in  that  case  the 
fine  would  enure  by  way  of  extinguishment. 

8.  If  a  fine  executory  is  levied  of  a  reversion,   ^  ^P-  ^'  *• 
depending  on  an  estate  for  life  or  years,  or  of  a 
seigniory,  or  any  thing  which  lies  in  grant,  they  will 

pass  immediately;  because  it  would  be  impossible  . 
to  give  actual  possession  of  them. 

9.  Since  the  statute  of  uses,  27  Hen.  VIII.,  writs  Booth,  250. 
of  possession  are  never  sued  out    where  fifies  are  ^^*  gg'  ^ 
levied  to  uses  :  for  the  statute  executing  the  posses-  Tit.  il.c.  3. 
sion  to  the  use,  the  cognizee  is  immediately  in  pos- 
session without  attornment.    And  by  the  4th  and 

5th  Ann.  c.  16.  attornment  afler  a  fine  is  become 
unnecessary;  so  that  writs  of . possession  are  now 
totally  disused. 

10.  Fines  are  again  divided  into  four  sorts;  the  Finesur 
first  of  which  is  called  a  fine  stir  cognizance  de  droit  de^Drol"^^ 
come  ceo  qu'il  a  de  son  done;  this  is  the  best  and  come  ceo, 
surest  kind  of  fine,  fortlie  deforciant,  in  order  tokeep  2Comin.352 
his  supposed  covenant,  with  the  plaintiff,  of  convey- 
ing him  the  knds  in  question,  and  at  the  same  time 

to^  avoid*  the  formality  of  an  actual  feoffment  with 
livery  of  seisin,  acknowledges  in  court  a  former  feoff- 
ment or  gift  in  possession  to  have .  been  made  by  him 
to  the  plaintiff;  so. that  it  is  rather  an.  ackno^v^ledge- 
ment  of  a  former  conveyance  than  a  conveyance 
originally  made  ;  for  t^  e  deforciant  acknowledges, 
cognoscit,  the  right  to  be  in  the  plaintiff  or  cognizee 
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te  tkat  which  be  had  de  s&n  dMe,  of  the  pfop^r 
gift  of  himself,  the  cognizor. 

\  Inst.  50  6.       11.  This  speciea  of  fine  has  been  called  a  feoffinenC 

3  Atk.  141.     ^  record,  hut  this  expression  19  bjr  no  means  conrect  % 

to^  tliet^  are  cases  in  which  a  feoffinent  has  a  more^ 

Tit*  32.  c.  4.  extensive  operation  than  a  fine ;  and  therefore  Sir 

William  Bl^ackstone  has  justly  observed,  that  it  might 
with,  mor^  accuracy  be  eal^d  an  acknowledgement 
of  a  feofiment  upon  record. 

18.  The  form  of  this  ^e  is^^**  And  the  agree-* 
ment  is  such,  to  wit,  that  the  aforesaid  A.  hath 
acknowledged  the  aforesaid  manor,  &c.  to  be  the 
nght  of  him  the  said  B.,  as  that  which  the  said  B. 
hath  of  the  gift  of  the  aforesaid  A. ;  and  that  he  hath 
remised  and  quitclaimed  from  him  the  said  A.  an<i 
his  heirs,  to  the  aforesaid  B.  and  his  heirS'  for  ever.'^ 

Co.  ftead«2.       l^.  Thji^  species  of  fine  is  executed,  and  therefore 

gives  the  <;q^ni;^e  immediate  possession  of  the  land.. 
It  also  passes  ai;i  estate  in  fee  simple  without  the  word 
.  .  heirs  jr  fpr  whei;i  the  cogni^oj^  acknowledges  the  lands: 
to  be  the  right  of  the  cognizee,  it  would  be  repug*^ 
ip^t  and  contradictory  to  his  own  acknowledgement 
(}0  claim  any  estate  in  the  lands^  in  remainder  or 
teyersion.  Besides^  in  every  judgement  a  fee  simple 
ifras  recovered  i  and  the  cognizance,,  or  acknowledge^ 
i^ent  pf  the  concord,  coming  in  the  place  of  a  judge^ 
ment,  must  have  tlgie  same  etkct. 

t  §^|j,^  ^^0.       1^*^  ^^*  i^  *^^  concOTd  be  quiUi^d  by  tiie  express^ 

words  of  the  parties,  aa  if  the  lands  are  limited  to 
the  cognixsee  for  life,  or  to  the  cognissee  ^nd  the  heira 
of  his  body,  the  fiD»  will  then  only  pass  an  estate^ 
for  life  or  in  tail ;  for  it  li^ould  be  absurd  that  a 
gi^eater  estate  should  pass  than  that  which  the  partiea 
th^ib^ves  haye  linuited }  and  the  preceding  donatioi^ 
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or  feofiment,  which  is  acknowledged  in  the  fine^  may 
a9  weH  be  supposed  to  have  been  for  life,  or  in  tail, 
as  in  fee. 

15.  A  rent  cannot  be  reserved  on  a  fine  sur  cog*  Roll  Ab.  Tit. 

ITS  f\ 

mzance  de  droit  come  ceo^  or  on  any  other  fine  pi  "14. ' 
which  is  executed;  because,  as  the  cogpaizance 
supposes  a  preceding  gift,  the  cognizor  cannot  reserve 
to  himself  any  thing  out  of  the  land»  whereof  he  has 
already  conveyed  away  the  absolute  property :  so  that 
the  reddendum  comes  too  late,  when  a  precedent 
absolute  gift,  without  ai>y  such  reservation,  is  before 
acknowledged. 

16.  The  second  sort  of  fine  is  called  a  fine  syr  cog*  Sur  Coanu 
nizance  de  droit  tantmny  or  upon  acknowledgement  Droit  un- 
of  the  right  only,  without  the  circumstance  of  a  ^""• 
preceding  gift  by  the  cognizor.     This  species  of  fine 

is  generally  used  to  pass  a  reversionary  interest, 
which  is  in  the  cognizor ;  for  of  such  reversions  there 
can  be  no  feoffment  or  grant  supposed ;  as  the  free- 
h(Ad  and  possession,  during  the  particular  estate,  is 
vested  in  a  third  person^ 

17.  This  fine  may  also  be  used  by  a  tetiatit  for  life,  ^^'  ^^^'  ^* 
in  order  to  make  a  surrender  of  his  life  estate  to  the 

person  in  remainder  or  reversion ;  and  it  is  then 
called  a  fine  upon  surrender. 

18.  The  form  of  this  fine  is — ^*  And  the  agree*  ' 
ment  is  auch,  to  wit,  that  the  aforesaid  A.  hath  acknow- 
ledged  the  aforesaid  tenements,  &c.  to  be  the  right 
of  the  said  B. ;  and  he  hath  granted,  for  himself  and 
his  heirs,  that  the  aforesaid  tenements  which  W.  R. 
and  M.  his  wife  hold  for  the  term  of  the  life  of  G. 
of  the  inheritance  of  the  said  A.  on  the  day  on  which 
tkis  agreement  was  made,  and  which,  after  the  decease 
cf  him  th^  si^id  G«  ought  to  revert  to  the  said  A. 
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and  his  heirs,  shall,  after  the  decease  of  the  said  G., 

entirely  remain  to  the  siaid  B.  and  his  heirs  for  ever." 

Co.  Read,  6.       ig.  This  fine  is  executory,  and  passes  an  estate  in 

fee  simple  without  the  word  heirs.  It  seems  to  have 
been  the  most  ancient  species  of  fine,  for  the  de- 
mandant was  obliged  to  follow  the  rules  of  law,  and 
to  sue  out  a  writ  of  possession  :  but  when  it  became 
usual  to  procure  a  feoffment  of  the  lands  first,  a  writ 
of  possession  was  unnecessar}' ;  which  probably  gave 
rise  to  fines  sur  cognizance  de  droit  come  ceo,  &c. 
Co.  Read.  3.       20.  If  there  be  tenant  for  life,  remainder  for  life, 

and  the  first  tenant  for  life  levies  a  fine  to  the  person 
in  remainder,  sur  cognizance  de  droit  tantum,  it  will 
operate  as  a  surrender  of  his  ^tate  for  life ;  because 
by  this  fine  the  tenant  for  life  acknowledges  all  the 
right  which  he  had  in  the  lands  to  belong  to  the 
person  in  remainder.  j 

Sur  conces-  21.  The  third  sort  of  fine  is  called  a  ^nesurcan-  \ 
2  Gomiu.  ^^^^^' ;  where  the  cogni^or,  in  order  to  make  an  end  ] 
353.  of  all  disputes^  though  he  acknowledges  no  precedent    j 

'    right  or    gift,  grants  to  the  cognizor  an  estate  de    \ 
novo,  by  way  of  supposed  composition ;  which  may 
be  either  an  estate  in  fee,  in  tail,  or  for  life,  or  even 
for  years. 

22.  The  form  of  tliis  fine  is — "  And  the  agreement 
is  such,  to  wit,  that  the  aforesaid  A.  hath  granted  to 
the  aforesaid  B.  the  aforesaid  tenements,  &c.,  to  hold    \ 
for  61  years/*     It  is  executory. 

23.  A  fine  sur  concessit  will  not  be  allowed  to  be 
levied  for  tlie  purpose  of  passing  such  estate  as  the 
party  may  have,  by  the  description  of  all  and  what- 
soever he  hath  in  the  tenements. 

Seymour  r.         24.  A  man  and  his  wife,  being  seised  of  different 
gTauiJt.l98.  estates  in  different  hereditaments,  and  intending  tQ 
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pass  them  all«  aclcnowledged  the  concord  of  a  fine 
sur  concessit;  *^to  hold  the  said  tenements,  with  the 
appurtenances,  to  the  cognizee  and  his  heirs,  for  and  / 
dming  all  the  term,  and  other  estates,  and  all  and 
whatsoever  else  the  said  S.  and  A.  had  in  the  tene- 
ments aforesaid,  with  the  appurtenances."   The  chiro- 
grapher  of  fines  refused  to  make  out  the  indentures, 
alleging,  that  the  limitation  must  be  certain,  that  is, 
to  the  cognizee  and  his  heirs  for  ever,  or  for  the  life 
of  the  tenant,  or  pour  auter  vie. 
The  Court  refused  to  permit  the  fine  to  pass* 
2.5.  The  fourth  sort  of  fine  is  called  a  fine  sur  done^  Sur  Done, 
grant,  and  render;  which  is  a  double  fine,  compre-  Render, 
bending  the  fine  sur  cognizance  de  droit  come  ceOy  and 
the  fine  sur  cancessit     It  is  used  in  order  to  create 
particular  limitations  of  estates;  whereas  the  fine  sur 
cognizance  de  droit  come  ceo,  Sfc.  conveys  nothing  but 
an  absolute  estate,  either  of  inheritance,  or  at  least 
of  freehold  :  for  in  this  fine  the  cognizee,  after  tlic 
right  is  acknowledged  in  him,  renders  or  grants  back 
to  the  cognizor  some  other  estate  in  the  lands. 

26.  The  form  of  this  fine  is — "And  the  agree- 
ment is  such,  to  wit,  that  the  aforesaid  A.  hath 
acknowledged  the  aforesaid  tenements  to  be  the 
right  of  him  the  said  B.,  as  those  which  the  said  13. 
hath  of  the  gift  of  the  aforesaid  A.  And  those  he 
hath  remised  and  quit  claimed  from  himself  the  said 
A.  and  his  heirs  for  ever,  (warranty  from  the  cogni- 
zor); and  for  this  acknowledgement,  remise,  quit 
claim,  warranty^  fine,  and  agreement,  the  said  B. 
hath  granted  to  the  said  A.  the  aforesaid  tenements, 
&c.  And  this  he  hath  rendered  to  him  in  the  same 
court,  to  hold  the  said  tenements  to  the  said  A.  and 
the  heirs  of  his  body." 
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Co.Read.ii.      37*  Ifl  a  fine  of  this  sort,  tlie  render  must  be  mailt 
2RolLAb.i5.  ^f  jjjg  Ymdi^  demanded  in  the  original  writ,  or  of 

something  issuing  out  of  those  lands.  Thus^  if  the 
cognizance  be  made  of  the  manor  of  Dale,  the  cogni* 
9ee  cannot  make  a  render  of  the  manor  of  Sale ;  oc 
if  tbe  cognisance  be  made  of  the  third  part  of  a 
manoCy  tbe  render  cannot  be  made  of  the  whole 
manor  \  because  the  Court  c^  only  determioe  the 
right  of  that  about  which  tbe  parties^  contended^  and 
which  was  demanded  in  the  original  writ  But  if 
the  cognizor  acknowledges  all  his  right  in  the  knd 
to  be  in  the  cognizee,  and  the  cognizee  in  return 
grants  and  renders  to  the  cognizor  a  particular  estate 
in.  the  land,  or  a  rent,  or  common,  out  of  it,  the 
render  is  good ;  because  the  determination  entirely 
refers  to  the  things  in  dispute  y  one  party  taking  the 
ultimate  property  in  the  land,  and  the  other  a  parti* 
cular  estate  in  it :  all  which  is  comprehended  in  tbe 
original  writ. 

28.  It  follows,  from  the  same  principle,  that  the 
lands  must  be  rendered,  in  the  first  instance,  to  some 
person  named  in  the  original  writ  But  an  estate 
may  be  rendered,  by  way  of  remainder,  to  a  persoB 
not  named  in  the  original  writ,  as  well  as  in  any  other 
kind  of  concord. 

29*  A  fine  sur  done^  grants  and  render ^  is  executed  as 
to  the  first  part,  and  execute^  as  to  the  second ;  for 
if  the  first  p^irt  was  not  executed,  it  woidd  be  void} 
aa  the  cognizee  can  have  nothing  to  render  to  ^ 
cc^ni^^or,  till  he  is  in  possession. 

SGk  In  a  fine  of  this  kind  the  cognizee  has  onl^y  ^ 

seisin  of  an  instant  of  that  which  he  renders ;  which 

Tit.  6.  c.  2.    will  not  entitle  his  wife  to  dower.    But  still  it  ^ 

settled,  that  it  opemtes  as  a  fec^baent  ^d  re^nf<s^ 
infra,  c.  12.    ment,  and  gives  a  new  estate. 

4 
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Sl«  Tbis  qdecitfs  of  fine  being  generally  used  to  Touch.  18. 
create  particular  limitations  of  estates,  is  <xinatrued 
rather  as  a  private  deed  or  conveyance,  than  as  a 
judg^ement  in  an  adversaiy  ^loit^  «iid  therefore  it 
need  not  have  such  a  precise  form  as  other  fines. 

50.  Husband  and  wife  levied  a  fine  to.A.4Hid  R  Tiy'sCaiei 
md  the  heirs  of  A.  of  the  manor  jof  Layer  ^leJa  Haj^  ^  Hep.  38. 
Layer  Britton,  and  several  other  manors,  and  of  a 
great  niHHber  of  acres  ef  land,  meadow,  pasture,  ice* 
inl&ose  manore ;  in  which  several  gcants  and  tenders 
were  made.  In  the  third  render  the  manors  of  Layer 
de  la  Hay,  Layer  Britton,  et  tenementa  pnedicta  in 
LoLyer  de  la  Hay  and '  Layer  Britton,  were  granted 
and  rendered  to  the  husband  and  wife,  and  to  the 
heirs  of  the  husband  ;  and  by  the  fourth  render,  115 
acres  of  land  in  Layer  Britton  were  granted  and 
rendered  to  the  wife  in  tail.  After  the  death  of  the 
husband,  his  brotlier  and  heir  brought  a  writ  of  error, 
and  assigned  for  error  the  repugnancy  between  the 
third  and  fouith  render ;  for,  by  the  third  render,  all 
the  lands  in  Layer  Britton  were  granted  to  the  husband 
aud  wife,  and  to  the  heirs  of  the  husband ;  and  by  the 
fourth  render,  part  of  the  same  tenements  were  grant- 
ed to  the  wife  in  tail :  so  that  the  same  lands  were 
granted  to  two  different  persons,  which  was  repugnant 
and  erroneous.  And  it  was  observed,  that  a  fine  was 
of  the  same  nature  with  a  judgement,  and  that  Brac- 
ton  says — Oportet  ut  res  certa  dedttcatur  in  Judicium. 

The  Court  resolved,  that  the  fourth  render,  as  to 
that  which  was  contained  in  the  third  render,  should 
be  of  the  same  condition  and  quality  in  construction, 
iLs  a  charter  or  other  conveyance  between  party  and 
party,  and  need  not  have  such  a  precise  form  as  a 
writ  of  judgement ;  and  therefore  that  the  fourth 
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render  was  good,  and  should  invalidate  the  third 
render  as  to  the  115  acres. 
1  Rep.  I5()  a.      33.  If  lands  be  rendered  by  fine  to  b  person  and 

his  heirs,  the  lands  are  thereby  immediately  bound 
And  though  the  person  to  whom  the  render  is  made 
die  before  execution,  yet  his  heir  will  have  the  lands ; 
for  the  fine  having  been  levied  in  the  lifetime  of  the 
parties,  the  lands  are  so  bound  by  it,  that  it  cannot 
Jennings  ▼.  be  altered.  And  a  declaration  of  the  uses  of  a  fine 
Clayt?94f'     ^^  *^^^  kind,  whicfa  is  contrary  to  the  grant  and 

render,  is  void* 
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FINE. 


CHAR  IV. 

In  what  Courts  Fines  may  be  levied^  and  before  whom 

ackncnoledged. 


1 .  F\ne$  originalfy  levied  in  all 

Courts, 
•^^  Court  of  Common  Pleas, 
8.  Of  the  County  of  Lancaster, 

10.  Of  the  County  of  Chester. 

11.  Of  the  City  of  Chester. 

12.  Of  the  County  of  Durham. 

13.  Of  Great  Sessians  in  Wales. 

14.  Of  the  ItU  of  Ely. 

15.  Of  Ancient  Demesne. 

18.  Of  CiHes  and    Towns  Cor- 
poraie. 


20.  Wkii  may  take  the  Jcknow- 

ledgement  of  Fines, 

21.  Ch.  Just,  of  the  Common 

Pleas.  • 

22.  Justices  of  JVales. 

23.  Commissioners  under  fVrits  of 

Dedimus  Potestatem. 

35*  How  the  Acknowledgement  is 
to  he  certified* 

46.  Rules  of  Court  on  this  Sub* 
jeci. 


Section  1. 

A  FINE  being  a  composition  of  a  suit  C(Mnmenced  Fines  origi- 
for  the  recovery  of  real  property,  it  might  origi-  ?^][[| ^c^^\ 
nally  have  been  levied  in  any  court  which  had  juris-, 
diction  to  hold  pleas  of  land.  Accordingly,  it  appears, 
that  in  the  early  ages  of  the  law,  when  courts  were 
more  numerous,  and  their  jurisdiction  more  extensive, 
than  at  present,  fines  were  frequently  levied  in  the 
lord's  court,  the   hundred  court,  and   the   county  Gilb.  Ten. 
court.     And  in  Dugdale's  Origines  Juridiciales^  92,  J^^e'a  Hist, 
there  is  a  record  of  a  fine  which  was  levied  in  the  i^i- 
county  court  of  Nottingham,  in  the  reign  of  King       ^^'' 
John. 
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Dugd.  Orig.       Q*  Fines  were  also  levied  in  all  the  courts  at  West* 
jhtf.  50--92.  juingter^  and  even  before  the  King  himself,  as  appears 

Angl.N'*364.  from  a  great  number  of  records  which  have  been 

published  in  Spelman's  Glossary,  and  by  Dugdale 
and  Madox. 

S.  From  the  time  of  the  appointment  of  justices  in 

eyre,  by  King  Henry  II.,  fines  were  usually  levied 

^  before  them,  on  account  of  the  pre-eminence  of  their 

t'omiADel.    courts   over  the    county  courts:   and   Madox  has 

N«>  365.   .  7.  ppgg^j^g^  several  concords  of  fines  which  are  ex-* 

Roll.  Ab.Tit.  pressed  to  have  been  levied  coram  Abbate  de  Evesham^ 

'    '        Johanne  de  Munmul,  S^*  Jtisticiariis  itmerantilms. 
Court  of  4,  In  consequence  of  the  fixed  residence  of  the 

Common       ^^^^  ^^  Common  Pleas  at  Westminster  by  magMa 
4  iDst.  99.     charta^  fines  were  thenceforth  usuaUy  levied  in  that 

court;  because  tiierein  only  could  real  actions  be 
conmienced.  However,  if  a  record  was  removed  by 
writ  of  error  from  the  Court  of  Common  Pleas  into 
the  Court  of  King^s  Bench,  a  compcNsition  of  the  suit 
might  take  place  there ;  by  which  means  a  fine  m^ht 
be  levied  in  that  court. 
2tMt.  510.       5.  It  is  enacted  by  the  statute  <fe  9no(/o  fet'a/irfijf^ze^, 

Ckf  Read  8  '^^  ^^^  ^"^  ^  levied  in  the  Court  of  Common 

Pleas,  or  before  justices  in  eyre,  and  not  elsewhere ; 
and  that  a  fine  must  be  levied  at  the  least  before  four 
,  justices  in  the  bench,  or  in  eyie,  and  not  otlierwise^ 
But  Lord  Coke  says,  that  the  latt^  part  of  this  statute 
was  repealed  by  the  stat  4  Hen.  VII.  j  so  that  now 
a  fine  levied  in  tbe  Court  of  Common  Fleas,  befiass 
two  jastaces,  is  considered  to  be  e<{aaUy 'valid  as  if  all 
the  Judges  were  presents 

Idem.  6.  An  opmion  is  advanced  by  Lord  Coke,  that  a 

fin^  Oanmot  now  be  levied,  so  as  to  have  the  force  of 
a  final  concord,  in  any  csourt  but  the  Court  of  Coin- 
mon  Pleas ;  and  therefore  that  the  King  cannot  now» 
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in  contradiction  to  this  negative  statute,  grant  a  powei* 
to  hold  pleas  for  the  purpose  of  levying  fines*  He 
seems  also  to  have  been  of  opinion,  that,  since  this 
statute,  fines  cannot  be  levied  in  any  inferior  court, 
unless  the  privilege  of  holding  such  court  has  been 
confirmed  by  act  of  parliament.  But  this  is  certainly 
a  mistake ;  for  fines  may  still  be  levied  in  inferior 
courts;  as  will  be  shown  in  a  subsequent  part  of 
this  chapter. 

7.  The  counties  palatine  of  Lancaster,  Chester, 
and  Durham,  having  courts  of  their  own,  the  King's 
ordinary  writs  do  not  run  there  ;  so  that  fines  could 
not  be  levied  in  the  Court  of  Common  Pleas  at  West- 
minster, of  lands  situated  in  those  counties ;  but  fines 
may  now  be  levied  in  the  courts  of  those  counties, 
under  the  authority  of  the  following  statutes. 

8.  By  the  statute  37  Hen.  VIII.  c.  19.  it  is  enact-  Of  theCaun- 
ed,  that  all  fines  levied  before  the  justices  of  the  cLter.  *"" 
county  palatine  of  Lancaster,  commonly  called  jus- 
tices of  assize  at  Lancaster,  or  before  one  of  them, 

of  any  lands,  tenements,  or  other  hereditaments,  lying 
or  being  within  the  said  county  palatine  of  Lan«> 
caster,  which  shall  be  openly  read  and  proclaimed 
three  several  days  in  open  sessions,  in  the  presence 
of  the  justices  of  assize  at  Lancaster,  or  one  of  them, 
for  the  time  being,  and  also  that  shall  be  openly 
proclaiaied,  in  the  same  manner,  at  the  two  next 
general  sessions  that  shall  be  holden  in  the  said  coun« 
ty  palatine  of  Lancaster,  at  three  several  days  in 
either  of  the  said  two  sessions,  after  such  manner  and 
form  as  is  commonly  used  in  the  Court  of  Common 
Pleas  at  Westminster,  shall  be  of  like  force,  strength, 
and  effect  in  law,  to  all  intents,  effects,  constructions, 
and  purposes,  as  fines  levied  in  the  Court  of  Common 
fleas. 
Vol.  V.  I 
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1  wils.  R.  9.  If  a  fine  is  found  by  verdict  to  have  been  levied 

275.  before;  the  justices  of  the  county  palatine  of  Lan- 

caster) without  finding  who  those  justices  were,  and 
whether  they  had  power  to  take  fines  or  not,  the 
Court  will  presume  them  to  be  such  justices  as  have 
power  by  statute  to  take  fines  in  the  county  palatine 
of  Lancaster,  if  the  contrary  does  not  appear, 
of  the  couQ-  10.  By  the  statute  2  &  3  Edw.  VI.  c.  28.  it  is 
ty  of  Chester,  enacted,  that  all  fines  levied  or  acknowledged  before 

the  high  justice  of  the  county  palatine  of  Chester, 
or  before  the  deputy  or  lieutenant  justice  there,  of 
any  lands,  tenements,  or  other  hereditaments,  lying 
or  being  within  the  said  county  palatine  of  Chester, 
which  shall  be  openly  read  arid  proclaimed  three  seve- 
ral days  in  the  open  sessions,  in  the  presence  of  tiie 
justice  of  the  said  county  palatine  of  Chester,  or 
before  the  deputy  or  lieutenant  justice  there,  at  tlie 
same  sessions  that  the  same  fine  shall  be  engrossed, 
and  also  that  shall  be  openly  read  and  proclaimed  in 
the  same  manner  at  the  two  next  general  sessions 
that  shall  be  holden  in  the  said  county  palatine  of 
Chester,  next  after  the  levying  and  engrossing  such 
fine,  at  three  several  days  in  either  of  the  said  two 
sessions,  after  such  manner  and  form  as  is  commonly 
Used  in  the  King's  Courts  of  Common  Pleas  at  West- 
minster, shall  be  of  like  force,  strength,  and  effect  in 
law,  to  all  intents  and  purposes,  as  fines  duly  levied 
with  proclamations  before  the  King's  justices  of  his 
Common  Pleas. 
Of  the  City        n.  By  the  statute  43  Eliz.  c.  15.  §  S.  it  is  enacted, 

that  it  shall  and  may  be  lawful  to  and  for  all  persons, 
upon  any  original  writ  or  writs  of  covenant,  or  any 
other  original  writ  or  writs,  whereupon  fines  have 
been  usually  levied,  to  be  purchased  out  of  the  Court 
of  Exchequer  within  the  county  palatine  of  Chester, 
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Tetiimable  before  the  ^piayor  of  the  city  of  Chester 
in  the  Portmoot  Coyrt^  to  be  holden  .within  the  said 
4:ity,  to  leyy  afliy  fine  or  fines  of  any  lands,  tenements, 
or  hereditaments,  lying  or  being  within  the  county  of 
the  city  of  Chester,  before  the  mayor  of  the  said 
city,  in  the  said  Portmoot  Court,  in  such  manner  and 
form  as  fines  may  be  levied  before  the  high  justice 
v(£  tiie  county  palatine  of  Chested;   and  that  th^ 
mayor  of  thp  said  city  shall  have  full  power  and 
authority  to  receive  and  record  all  and  every  such 
•fine  and  fines ;  and  that  all  and  every  such  fine  and 
4mes  which  shall  be  so  levied,  and  which  shall  be 
openly  read  and  proclaimed  before  the  mayor  of  the 
said  city,  in  the  s^d  Portmoot  Court,  once  at  the' 
same  court  day  tliat  the  said  fine  shall  be  engrossed, 
and  once  at  every  of  the  nine  next  court  days  of 
.Portmoot  next  after  the  levying  and  engrojssing  of 
3uch  fine,  ahaU  be  of  like  fbrce,  strength,  and  effect 
in  law,  to  all  intents,  constructions,  and  purposes,  as 
fines  duly  levied  with  proclamations  before  the  said 
high  justice  of  Chester, 

12.  By  the  statute  5  Eliz.  c.  Tjf.  it  is  exacted,  that  Of  tU  Coun« 

all  Aies  levied  before  the  justice  or  justices  of  the  ^^^^    ^^^ 

.county   palatine  of  Durham,  for   the   time  being, 

authorized  for  that  purpose,  of  any  lands,  tenements, 

or  other  hereditaments,  lying  or  being  within  the 

-said  county  ps^atine  of  Durham,   which  shall  be 

<^enly  read  and  proclaimed  two  several  days  in  the 

open  sessions,  in  the  presence  of  the  justices  of  assize 

at  Durham,  or  one  of  them,  at  the  same  sessions  that 

the  same  fine  shall  be  engrossed,  and  ako  that  shall 

'  be  openly  re^d  an^  proclaimed  in  the  same  manner 

,9t  the  two  next  general  sessions  that  shall  be  holden 

ift  the  county  palatine  of  Durham  next  after  the 

X  levying  or  engrossing  of  such  fine,  shall  be  of  the 

12 


il6  tide  XXXV.    Fine.    GK. iv.  §  12— 16. 

same  force,  strength,  and  efiect  in  law,  to  ail  intents 
and  purposes,  as  fines  duly  levied  with  proclamations 
before  the  Queen's  justices  of  the  Common  Pleas  at 
Westminster. 
Of  Great  Se3-  13.  Upon  the  reduction  of  Wales,  courts  of  justice 
W[5»r         ^^^®  erected  there,  in  which  all  pleas  of  real  and 

personal  a'ctiofts  were  to  be  held ;  and  fines  of  lands 
situated  there  are  levied  in  those  courts  under  the 
authority  ofthe  statute  34  &  35  Hen.  VIILc.«6.  §  !*!•> 
by  which  it  i^  enacted;  that  all  fines  levied  before  the 
justices  of  Wales,  of  lands^  tenements,  and  heredita- 
ments situated  within  their  jurisdiction,  with  procla- 
mations made  the  same  session  that  the  said  fine 
sliall  be  engrossed,  and  in  the  two  other  great  sessions 
then  next  to  be  holden  within  the  same  county,  shall 
Be  of  the  same  force  and  efiect,  to  aU. intents  and 
purposes,  as  fines  levied  with  proclamations  be  ojj^ 
that  he  levied  before  the  justices  of  the  Common 
Pleas  of  England. 
Of  the  Isle  of  14.  The  Isle  of  Ely  is  a  royal  franchise ;  the  bishop 
^^y*  Having,  by  a  grant  from  King  Henry  Lyjitra  regalia^ 

4  Inst.  220.   vrheteby  he  exercises  both  a  civil*  and  criminal  juris- 
diction;   aiid  therefore  fines  are  levied  in  a  couct 
held  by  the  bishop^s  justices,  of  all  lands  situated 
within  that  franchise. 
Of  Ancient        15.  It  has  been  stated,  that  tenants  in  ancient 
^T.^c?3l      demesne  could  not  sue  or  be  sued  for  their  lands  in 
(  13.  the  King's  courts,  but  had  the  privilege  of  having^ 

justice  administered  to  them  in  the  court  of  the 
manor  by  writ  of  droit  closer  directed  to  the  lord  of 
the  manor  whereof  the  lands  were  held. 
2  Inst.  b\2i.  16.  In  consequence  of  this  privilege,  no  fine  can  be 
levied  in  the  Court  of  Common  Pleas  at  Westminster 
of  lands  heid  in  ancient  demesne ;  for  that  would  be 
a  wrong  to  the  lori  ^*  whom  the  lands  were  holden. 
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as  they  would  by  that  means  become  frank  fee,  and 
not  impjlea^able  in  his  court*  But  as  such  tenants 
were  allowed  to  prosecute  actions  in  the  court  of 
the  manor,  they  were  also  permitted  to  compound 
their  suits  tiiere ;  by  which  means  fines  have  %t  all 
times  been  levied  of  lands  held  in  ancient  demesne^ 
upon  little  writs  of  right  clo^e,  in  the  cpurt  of  jthe 
manor. 

17.  It  was  found,  by  specials  verdict,  that  the  lands  Hunt  y. 
in  question  were  held  of  the  manor  of  Wormelow,  s^i^^  339, 
which  was  de  antiquo  tUmkdco  corome  domini  regis  et  ^^'  I^-  ^?' 
antecesscrum  suomm,   impleadable    in  the  court  of      ' 
the  manor  per  parvum  breve  de  recto  cjauso^  coram 
seneschaOo  sectatoribus  et  domesmen  ejusdem  manerii, 
she  eonmi  locum  tenent  et  aitomat.    And  that  upon 
writsof  right  close,  fines  had  been  time  out  of  mind 
levied,  and  leviable  in  the  same  court    Thajt  Thomas 
GuSUym  was  seised  in  tail  of  the  sajid  lands,  and  being 
80  seised^  in  22  Cha.  I.  a  fine  was  levied  in  the  said 
court,  secundum  consuetud.  proedicUj  before  A.  B.  locum 
tenent  W.  Kytle  seneschalU  et  R.  attomat  J.  S.  ^  W.  at- 
tornat.  J.  N.  ad  tunc  sectator.  et  domesmen  gusdem 
curue.    Then  the  fine  was  set  forth,  which  appeared 
to  have  been  levied  before  the  attomies  of  the  suitors^ 
in  placito  comventionis  secundum  consuetudinein  numer 
rii,  Sgc. 

It  was  determined  by  Lord  Hodt  and  the  other 
Judges,  that  a  fine  might  be  levied  of  lands  held  in 
ancient  demesne,  in  the  court  of  the  manor,  though 
it  was  not  a  court  of  record  j  because  it  was  but 
agreeable  to; the  power  of  that  court  in  other  in- 
stances, for  they  might  proceed  to  try  the  mise  joined  Dyer,  1 1 1  6, 
in  a  writ  of  right  close,  which  was  of  a  higher  nature 
than  a  fine ;  whereas,  in  all  other  inferior  courts,  on 
the  mise  joined,  the  cause  must  be  reipoved .  into  the 

13 
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Fitz.N.B.  12.  Court  of  Common  Pleas  by  recordari.     And  the 
ante,  §  5.      Statute  18  Edw,  L  de  tnodo  leoandiJineSy  was  but  dci 

claratory  of  the  common  law,  and  was  made  to  recti- 
fy a  mistake,  that  fines  were  leviable  in  inferior  courts, 
upon  bills  or  plaints,  which  could  not  be,  either  bj 
grant  or  custom,  by  reason  of  the  negative  words  of 
that  statute.    But  this  did  not  extend  to  courts  of 
ancient  demesne,  for  then  the  stat  18  Edw,  L  would 
make  fines  of  those  lands  leviable  in  th6  Court  of 
Common  Pleas  ;  which  was  ^ot  the  case ;  such  fines 
infra,  c.  14.    beipg  reversiWe  by  the  lord,    So  that  tenants  in  an- 
cient demesne  would  be  under  a  double  disadvantage; 
for  a  fine  could  not  be  levied  of  their  lands  iii  any 
4  Bro.  Ca.  in  court.     This  judgement  was  affirme4  by  the  House 
^''''^'  ^^'        of  Lords.  • 

Of  Cities  and  18.  Fines  may  be  le\7ed  in  the  courts  of  cities  ind 
TowM?^  corporate  towns,  where  such  courts  have  power  to 
Fonn.  Ang.  hold  pleas  of  land.  Thus,  Madox  has  published  a 
No  379. 394.  record  of  a  fine  levied  in  the  town  court  of  the  cify 

of  Coventry,  before  the  mayor  and  bailififs ;  and  alsA 
a  fine  levied  in  the  court  of  Fordwick,  to  which  King 
Henry  VIII.  was  a  party. 

A  fine  of  this  kind  is,  however,  void,  and  may 
be  reversed,  unless  it  appear  that  the  court  had  a 
power  of  taking  fines. 

tvhTi"^  ^*  ^^*  ^^  ^  ^^'  ^^  ^^^^  ^  reverse  a  fine  levied  in 
Cro.EKz.3i4.  Shrewsbury,  before  the  bailiffs  there,  the  first  error 
assigned  was,  that  it  did  not  appear  they  had  any 
authority  to  take  fines  j  and  they  could  not  have  it 
by  prescription^  oy  by  general  words  |n  the  King^» 
grant 

The  Court  said,  the  fine  w»s  void ;  it  not  appcarr 
ing  by  what  authority  it  was  levied ;  for  it  was  in 
derogation  of  the  Crown,  and  of  its  profits  jpro  Bcerh 
fia  coneordandi. 
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20.  With  respect  to  the  persons  who  may  take  the  Who  may 
acknowledgement  of  fines,  it  appears  that  originally  knowle<tee-^ 
those  who  were  desirous  of  levying  fines,  acknow-  ^^^^  ^^ 
ledged  the  concorij  jin  person,  in  open  court.     And 

fines  are  still  frequently  acknowledged  in  the  same 
manner ;  the  parties  appearing  personally  at  the  bar 
of  the  Court  of  Common  Fleas.  But  fines  may  also 
be  acknowledged  out  of  court 

21.  The  Lord  Chief  Justice  of  t;be  Court  of  Com-  Chief  ,rusticc 
mon  Pleas  may  alone  take  the  acknowledgement  ofa.^  the  Com- 
fine  out  of  court, ;  a  privilege  peculiar  to  that  oflSce,  p    j*^^  o 
and  which  seems  to  be  derived  from  custom  and  2  Inst.  512. 
usage ;  for  it  does  not  appear  that  this  power  is  given 

by  any  statute.     But  if  the  Lord  Ch.  J.  of  the  Court  I>yer,220  6. 
of  Compion  Pleas  be  a  party  to  the  writ,  he  cannot 
take  the  acknowledgement  of  the  fine,  quia  judex  in 
propria  causa.     A  rule  which  extends  to  all  other 
judges  and  commissioners. 

22.  By  the  statute  34^  &  35  Hen.  VIII.  c.  26.  §  40.  juBticeB  of 
it  is  enacted,  that  fines  shall  and  may  be  taken  before  Wales, 
the  justices  of  Wales,  of  lands,  tenements,  and  here- 
ditaments situated  within  tJieir  jurisdiction,  by  force 

of  their  general  commission,  without  any  writ  of  rfe- 
dimus  potestatem  to  be  sued  for  the  same,  in  like  man- 
ner and  form  as  is  used  to  be  taken  before  the  King's 
Chief  justice  of  the  Common  Pleas  in  Engla^d. 

23.  The  great  inconvenience  of  compelling  ojd  and  ComnriMion- 
infirm  persons  to  travel  from  the  most  remote  parts  of  ^^""jl^J)^ 
the  kingdom  to  Westminster,  produced  a  regulation  dimus  Pote:s- 
whicli  is  usually  called  the  statute  of  Carlisle,  but  **^™' 
which,  in  fact,  is  a  writ  addressed  by  Edw.  I L  to  the  15  g^w  II. 
judges,  for  their  government,  in  taking  the.  acknow-  ^  Inst.  5 12, 
lodgement  of  fines.     It  ordaiiis,  that  ail  parties  who 

would  acknowledge  or  render  their  rights  or  tene- 
ments  to  another  by  fine,  should  appear  personally 

14 
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before  the  justices,  so  that  their  age,  idiocy,  or  any 
other  defect,  might  be  judged^  of  by  them.  "  Pro- 
vided notwithstanding,  that  if  any  person  b^,  by  age 
or  impotence,  decrepit,  or  by  casualty  so  oppressed 
and  withholden,  that  by  no  means  he  is  able  to  come 
before  you  in  our  court,  then  in  such  case  we  will 
that  two  or  more  of  you,  by  assent  of  the  residue  of 
the  bench,  shall  go  unto  the  party  so  diseased,  and 
shall  receive  his  cognizance,  upon  that  plea  and  form 
pf  plea  that  he  hath  in  our  court,  whereupon  the 
same  fine  ought  to  b&ve  been  )evied ;  and  if  there  go 
but  one,  he  shall  take  with  him  an  abbot,  a  prior,  or 
a  knight,  a  man  of  goodi  fame  and  credit,  and  shall 
certify  you  thereof  by  the  record,  so  that  all  things 
incident  to  the  same  fine  being  examined  by  him  or 
them,  the  same  fine,  accoiding  to  our  former  ordi- 
nance,  may  be  lawfully  levied." 

24.  In  consequence  of  this  regulation,  a  special 
commission  issues  out  of  the  Court  of  Chancery,  caDed 
a  writ  of  dedimus  pote^tateniy  directed  to  a  certain 
number  of  commissioners,  reciting,  that  a  writ  of 
covenant  is  depending  before  the  Justices  of  the 
Court  of  Common  pieas,  between  certain  persons 
tlierein  named,  who  are  incapable,  from  infinm^»  of 
appearing  personally  before  tiie  court,  and  authori^ 
ing  the  commissioners  to  take  the  acknowledgement 
of  the  said  parties  concerning  the  matters  contained 
in  the  writ ;  and  directing  them  to  certify  such  ac- 
tnowledgement,  under  their  bands  and  seals,  to  the 
Court  of  Common  I^eas, 
ante,  §11.         25.  It  has  been  stated,  that  by  the  statute  4S  Eliz. 

fines  may  be  levied  in  the  court  of  the  county  of  the 
city  of  Chester.  By  the  5th  section  of  that  statute 
it  is  enacted,  that  upon  all  original  writs  purchased 
out  of  the  Court  of  Exchequer  of  the  county  of 
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Chester,  for  the  levying  of  any  fine  or  fines  rwithin 
the  city  of  Chester,  the  mayor  <rf  the  said  city  for  the 
time  being  shall  have  full  power  ..and  authority  to 
award  and  send  forth  such  like  writ  or  writs,  process 
or  precepts  of  detHmns  potestatem^  to  any  two  or  more 
sufficient  persons,  authorizing  them  to  receive  and 
take  the  acknowledgement  of  such  person  or  persons 
as  shall  be  willing  to  levy  such  fine  or  fines,  and  by 
reason  of  sickness  or  other  reasonable  impediment 
cannot  come  in  person  before  the  said  mayor  to  jo^e 
such  acknowledgement. 

26.  The  statute  of  Carlisle  only  gives  authority  to  Co.  Read.  9, 
two  of  the  justices,  or  to  one  of  them,  attended  by      ^^    ' 
an  abbot  or  knight,  to  take  the  acknowledgement  of 
fines.     But  notwithstanding  this .  restriction,  writs  of 
dedknus  potestatem  were  frequently  directed  to  .persons  - 
of  inferior  quality ;  from  whence  many  abuses^  arose, 
which  gave  rise  to  a  rule  of  court  made  in  43  EUz.,  ^^ili.  95. 
by  which  it  was  ordered,  that  no  writ  of  dedimus 
potesttitcm,  directed  to  conmiissioners  to  take  the 
acknowledgement  of  anyone,  should  be  received  or 
recorded,  unless  the  acknowledgement  .was  taken  by 
some  of  the  Justices  of  the  one  Bench  or  Ather,  or 
Barons   of  the  Exchequer,  or  Serjeants,  at  law»  or 
knight  who  was  of  the  quorum.  -  Custom,  however, 
.  so  far  prevailed  against  the  positive  authority,  both  of 
the  statute  and  of  this  rule,  that  although  a  knight 
was  always  named  in  a  writ  of  dedimus  potestat&nj  yet 
he  seldom  was  one  of  those  who  took  .the  acknow- 
ledgement of  a  fine. 

S7.  TT^e  ludires  of  assise  may,  in  their  circuits,  per  Dyer,  224  k. 

Jenk  227 

cmiuefudmem  regm,  take  the  acknowledgement  of 
fines,  without  -  any  writ  of  dedimus  potestatem ;  on 
account  of  the  great  confidence  which  the  law  places 
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an  their  judgement  and  integrity.^  In  such  casesi 
however,  a  writ  of  dettimus  potestatem  ought  to  bc^ 
sued  out,  bearing  date  before  the  acknowledgement 
ol*  the  ^e  'y  although,  li  the  writ  of  dedhnus  potesb^ 
tern  be  tested  after  the  date  of  the  acknowledgement* 
still  the  fine  will  be  supported. 
Argenton  v.       28.  A  writ  of  error  was  brou^t  to  reverse  a  fine, 

^To/ELiz!     ^^  *^  ^^"^^  assigned  was,  that  it  appeared  up<m 
275.  record  that  the  acknowledgement  of  the  fine  was 

taken  by  Chief  Baron  Manwood,  on  the  27th  of 
March,  and  the  writ  of  covenant  and  dedimus  potes- 
tatem were  tested  on  the  9th  of  April,  so  that  the 
acknowledgeqient  was  taken  without  any  authority} 
and  by  the  statute  23  £liz.  the  day  of  the  acknow- 
jiedgemeut  ought  always  to  be  certified ;  but  the 
Court  over-ruled  this  objection,  saying,  it  was  good 
enough,  and  that  otherwise  they  should  reverse  many 
fines. 
1  Bo8.&Pu).  29.  3y  an  order  of  the  Court  of  Comm6n  Pleas, 
made  in  Michaelmas  term,  S9  Geo.  III.,  reciting,  that 
the  Lord  Hi^  Chancellor  had  been  pleased  to  direct 
that  no  writ  of  dedimus  potestatem^  to  be  executed  in 
!^gland,  should  issue  under  the  great  seal^  directe4 
to  any  persons  except  the  judges,  Serjeants  at  law, 
barristers  of  five  years  standing,  or  solidtors  or  attor* 
nies  of  some  of  the  courts  in  Westminster  Hall,  the 
Judges  of  the  Court  of  Session  and  Exchequer,  advo« 
cates  and  clerks  to  the  signet  of  five  years  standing 
in  Scotlsmd ;  it  is  ordered,  that  from  and  after  the 


•  There  is  a  petition  in  the  Rolls  of  Parliainent,  28  £dw.  III. 
No.  26.  vol.  2.  p.  261.  from  theCoiamoas  bayondTreiit,  prajiog  that 
^justice  of  onie  or  the  o^ber  l^en^b  should  come  twice  each  year  iptA 
their  counties,  to  p^Vt  the  acknpwl^emcnt  of  fines* 
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last  day  of  th^  said  Michalmas  term,  no  fine  shall  be 
suffered  to  pass,  unless  the  caption  of  such  fine  be 
hefore  one  of  the  justices  or  barons  of  his  Majesty's 
courts  of  record  in  Westminster  Hall,  or  one  of  th6 
Serjeants  at  law,  unless  an  affidavit  be  made  and  filed, 
stating,  that  the  commissioners  taking  the  same^  are, 
to  the  best  of  the  deponent's  information  and  belief, 
cither  barristers  of  five  years  standing,  or  solicitors  in 
some  of  the  courts  in  Westminster  Hall,  the  Judges 
of  the  Court  of  Session  and  Exchequer,  or  advocates 
and  clerks  to  the  signet  of  five  years  standing  in  Scot- 
land. 

30.  It  is  the  duty  of  all  those  Fho  are  appointed 
commissioners  in  a  writ  of  dedimtis  potestatem^  to  in- 
ioTtxx  themselves,  by  means  of  some  people  of  credit, 
that  the  persons  who  acknowledge  a  fine  before  them 
are  really  'the  parties  named  in  the  original  writ. 
They  should  also  be  extremely  attentive  in  examining 
whether  there  be  any^married  woman,  infant,  ideot, 
or  lunatic,  among  the  parties  to  the  fitie ;  as  they  are 
liable  to  be  severely  punished  by  die  Court  of  Com- 
mon Pleas  for  any  fraud  or  wilful  neglect  in  the  exe*  Petty*8  Case, 
cution  of  their  o£Sce.  ^  Preem.  78. 

Although  the  writ  of  de^Smus  potestatem  still 
ap^pears  to  be  granted  upon  a  suggestion  of  infirmity 
in  tiie  parties,  yet  such  suggestion  is  seldom  true ; 
the  writ  being  usually  obtained  to  save  the  expence 
or  inconvenience  of  a  journey  to  Westminster  j  oi:  ^ 
for  the  piu-pose  of  levying  a  fine  in  vacation  time. 

31.  The  writ  of  dedhnus  potestatem  recites,   that  Co.  Read.  9. 
A  writ  of  covenant  is  depending  between  the  parties,  22s. 

and  therefore  should  bear  date  afler  jthe  writ  of 
covenant. 

6s.  A  writ  of  error  was  brought  to  reverse  a  fine  Gobum  r. 
levied  at  Chester,  because  the  teste  of  the  writ  of  ^"f^ 
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Cro.  Eliz,      dedimus  potestatem  was  prior  to  that  of  the  writ  of 

740.  -  ^  Mr 

Vide  13  Vm.  povenant ;  and  it  was  held  to  be  a  manifest  error. 
Ab.333.  33..  But   if  the  writ   of  dedimus  pojtestaiem  be 

tested  on  the  same  day  with  the  writ  of.  covenant, 

the  fine  will  be  good 

Arundel  ▼.        34.  A  writ  of  error  was  brought  to  reverse. a  fioe» 

Oo.  Eliz.      ^^  ^^^  ground  that,  the  writ  of  dedimus  potestatem 

677.  was  tested  the  same  day  with  .the  writ  of  covenant ; 

which  was  contended  to  be  erroneous,  because  the 
writ  of  dedimus  potestatem  recites  that  the  writ  of 
covenant  is  depending,  whereas  the  writ  of  covenant 
could  not  be  said  to  be  depending  until  its  return. 
The  Court  was  of  opinion  that  this  was  no  error, 
for  the  writ  of  covenant  might  be  said  to  be  depend- 
ing immediately  pn  the  purchase  of  it ;  and  if  a 
stranger  should  buy  the  land  before  the  return  of  the 
writ  of  covenant,  it  would  be  champerty. 

Ack^oi!  ^^*  ^y  ^®  ****^*®  ^  ^^-  ^-  ^'  S  5.  it  is  enacted, 

iedgement  is  '^  That  every  person  that  shall  take  the  knowledge 

Sicd.  ^^^     ^^  *^y  ^^  ^^  ®^^  certify  them,  shall,  with  the 

certificate  of  the  cpncord,  certify  also  the  day  and 
year  wherein  the  same  was  knowledged.  And  that 
no  clerk  or  officer  shall  receive  any  writ  of  covenant 
whereupon  any  fine  is  to  pass,  unless  the  day  of  the 
knowledge  of  the  same  ^e  shall  appear  in  pr  by  $ad^ 
certificate;  upon  pain  that  every  clerk  that  shall 
receive  any  such  writ,  shall  forfeit  for  every  time  that 
he  shall  so  offend,  the  sum  of  five  pounds. 

36.  If  the  commissioners  in  a  writ  of  dedimtu 
potestatem  refuse  to  certify  the  acknowledgement  c^ 

Flu.  N.  B.     a  fine,  pursuant  to  this  statute,,  ^thin  twelye  months, 

a  certiorari  may  be  awarded  against  them,  reciting 
the  substance  of  the  writ  of  dedimus  potestatem^  an4 
the  acknowledgement  of  the  £uie»  and  conmiaoding 
them  to  certify  it;  and. in  case, of  their  refusal,  an 


146. 


Tiae  XXXV.    Fine.    Ch.  iv.  %  SG^'-43.  125 

alias^  a  phirieSf  and  an  attachment,  will  issue  against 
them. 

37.  If  the  commissioners  die.  before  they  have  W«"™* 
certified  the  acknowledgement  of  a  fine,  their  execu- 
tors must  certify  it  upon  a  certiorari  j  and  in  case  of 
their  refusal,  the  same  process  lies  against  them,  as 
against  the  commissioners. 

38.  If  a  person    has  several  writs  of  covenant 
depending  against  several  persons  in  different  counties^  ^^*"*  ^^^* 
he  may  have  a  writ  of  dedhnus  potestatem  directed  to 
commissioners,    to    take    their    acknowledgements 
severally. 

39.  If  a  writ  of  dedimus  potestatem  be  directed  to  Downet ' 
two  persons  jointly,  and  only  one  of  them  takes  the  c^J^^^! 
acknowledgement  of  the  fine,  it  will  be  erroneous.    240. 

40.  A  writ  of  dedimus  potestatem  was  awarded  to  Anon.  Cro. 
take  the  acknowledgement  of  four  persons  to  the  ^^*  ^'^ 
same  fine.    The  commissioners  returned  the  acknow- 
ledgement of  three  of  the  persons  only.    The  Court  *^ 
resolved  that  the  fine  should  pass,  as  against  the 

three  persons  who  had  acknowledged  it ;  and  that 
the  name  of  the  fourth  person  should  be  erased  out 
of  the  writ  of  covenant  and  dedimu&  potestatem. 

41.  It  was  resolved  in  the  same  case,  that  if  a 
writ  of  dedimus  potestatem  be  awarded  to  take  the 
ackno^edgement  of  three  persons  to  the  same  fine, 
the  commissioners  need  not  take  the  acknowledge- 
ment of  all  the  three  persons  at  the  same  time,  but 
may  take  the  acknowledgement  of  one  of  them  at 
erne  tim^,  and  of  another  at  another  time. 

43.  All  the  acknowledgements  must  however 
appear  on  the  same  parchment,  otherwise  the  fine  will 
not  be. allowed  to  pass. 

43.  A  writ  of  dedimus  potestatem  had  been  directed  5?*^*^  ^• 
10  comanssion^s,  to  take  -  the  acknowledgement  of  3  Bqs.  &  Pul. 

366. 
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iune  peivons.  The  commis^ners  took  the  acknow^ 
ledgement  of  six  out  of  the  nine  persons  on  one  piece 
'  of  pardiment,  and  of  the  remaining  three  upon  onotiier 
piece  of  parchment ;  which  mode  of  taldng  tbe 
acknowledgements  was  objected  to  by  the  officen. 
•  On  a  motion  that  the  fine  might  pass,  Mr.  Justice 
Heath  said,  that  these  separate  acknowledgements 
would  not  warrant  a  joint  judgement ;  and  tHe  motion 
was  refused. 

44.  A  fine  will  not,  however,  be  reversed  for  any 

irffling  error  or  mistake  in  the  return  made  by  the 

commissioners  under  a  writ  of  dedmus  potestatm. 

Bedford  r.         45.  A  writ  of  error  was  broucrht  to  rererse  a  fine 

Cro  J^  27.  taken  by  commissioners,  because  upon  the  back  of 

the  writ  of  dedimus  potestatem  it  was  stated  thus;— 

'  Executio  istius  brevis  patet  in  fuodam  panello  kuic  ked 

4innes?o.    But  all  tlie  court  held  it  was  matter  of  fonn» 

•  -and  not  nlaterial ;  for  although  it  be  not  propedy 

said  to  be  a  pannel»  yet  a  pannel  and  a  schedule  are 

idl  one  in  substance^  and  no  cause  to  reverse  ^ 

fine. 

Rules  of  46.  ByaruleoftheCourtofCommonPleasjina* 

this  Subject,  in  Hil.  13  Geo.  I.  it  was  directed,  that  no  fine  ac- 
knowledged bef<»re  commissioners  should  be  aUoved 
to  pass,  unless  some  person  who  was  present  when 
the  fine  was  acknowledged  should  appear  personally 
•before  the  Lord  Ch.  J.  of  the  Court,  and  be  examined 
upon  oath  touching  the  execution  thereof. 

Thia  rule  having  been  found  by  experience  to  be 
attended  with  inconveniences,  and  not  having 
answered  the  good  purposesforwhich  it  wasintendedi 

the  Court  made  the  following  niles. 
Wilson,  85.        47.  Hil.  17  Geo.  II.  «  That  instead  of  an  eath 

made  vwd  mce  of  the  due  acknowledgement  of  fines> 
an  affidavit  in  -writing  on  parchinent  shall  be  made 
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and  annexed  to  every  fine,  in  which  the  person  making 
the  same  shall  sWear  that  he  knew  the  parties  acknow- 
ledging such  fine ;  that  the  same  was  duly,  signed  and 
acknowledged ;  that  the  party  or  parties  acknowledg- 
ing, and  also  the  commissioners  taking  the  same,  were 
of  full  age  and  competent  understanding ;  that  the 
feme  coverts  (if  any)  were  solely  and  separately  ex- 
amined apart  from  their  husbands,  and  freely  and 
voluntarily  consented  to  acknowledge  the  same ;  and 
Vtiat  the  cognizor  or  cognizors,  and  every  of  them, 
knew  the  same  to  be  a  fine  to  pass  his,  her,  or  their 
estate  or  estates:  which  fine,  together  with  such 
affidavit  annexed,  shall  be  transmitted  to  the  Lord  . 
Chief  Justice,  or  some  other  Justice  of  this  Court» 
for  his  (Ulocatur  thereon,  and  such  affidavit  shall  remain 
annexed  to  such  fine,  and  be  left  with  the  same  in  the 
proper  office:  and  it  is  ordered  that  every  such 
affidavit,  except  where  the  persons,  at  the  time  of  their 
acknowledging  the  fine,  are  in  Ireland,  or  some  other 
parts  beyond  the  seas,  ^all  be  made  by  some  attorney 
of  the  courts  of  Westminster  .Hall." 

.  48.  Hilary  26  &  27  Geo.  II.  "  It  is  ordered,  that  Wilson,  89. 
in  the  affidavits  made  in  pursuance  of  the  preceding 
role,  the  person  or  persons  so  nialdng  the  same  shall 
swear  that  the  fine  was  duly  signed  and  acknowledged 
upon  the  day  and  year  mentioned  in  the  caption ; 
and  if  there  be  any  rasure  or  interlineation  in  the 
body  or  caption  of  such  fine,  that  such  rasure  or 
interlineation  was  made  before  the  party  or  parties 
signed  the  said  fine,  and  before  the  caption  wks  »gned 
by  the  commissioners.*'    • 

49.  A  fine  was  taken  before  Prentice  an  attorney.  Say  v. 
and  Prentice  a  tradesman,  as  commissioners.   Prentice  g"  nes  21 7 
the  attorney  died  without  making  the  proper  affidavit 
of  the  acknowledgement  of  the  fine.     One  of  the 
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CQgnizors  becasae  a  bankrapt,  absconded,  and  did 
not  surrender  within  the  42  days,  as  required  by  tli« 
statute.  The  fine  was  oidefed  to  pass,  on  an  affidavit 
of  the  due  acknowledgement  of  it  by  Prentice  th£ 
tradesman ;  notwithstanding  the  general  rule  red- 
ing such  affidavits  to  be  made  by  attornies. 

30.  Where  fines  have  been  acknowledged  out  of 

the  kingdom,   the  Judges  have^  also  remitted  the 

strictness  of  these  rules.  f 

Fleetwoods.      B\.  The  Lord  Ch.  J.  assisted  by  Mr.  Clive,  made 

Calenda,       ^  order  that  a  fine  should  pass  as  to  two  of  the 

cogni2ors,  considering  the  particular  circumstances  or 

the  case,  notwithstanding  the  same  was  not  signed  by 

them.    One    of   the  commissioners   attended  and 

made  oath  that  the  fine  was  duly  acknowledged  before 

him  and  another  commissioner  at  Naples ;  that  the 

parties  were  of  fuU  age  and  good  understanding; 

that  the  married  woman  was  examined  apart  from 

her  husband,  and  freely  consented.     The  fine  being 

taken  from  persons  beyond  seas,  it  was  not  within  the 

order  of  the  Court,  requiring  an  affidavit ;  and  the 

signing  of  a  fine  by  the  cognizora  was  not  abBoloteljr 

necessary. 

H«rtihcockv.      52.  Two   fines   tak-en   at  Hamburg, '  where  the 

S«Bei72l7.  cognizors  resided,  were  ordered  to  pass  by  all  the 

four  Judges,  upon  an  affidavit  by  a  commissioner  of 

the  due  execution  of  each  fine,  sworn  before  a  clerk 

in  the  Chancery  of  the   city  of  Hamburg ;  ^ 

authenticated  by  his  certificate  or  attestation,  as  a 

notary  public. 

SetoQ  ▼.  5S.  A  fine  was  taken   at  Edinburgh,  and  was 

2*BuS!  R.    regular  in  every  respect,  except  that  it  was  not  ao 

S80.  knowledged  in  the  presence  of  an  attorney  of  any 

of  the  courts  of  Westminster  Hall,  who  might  have 
made  the  usual  affidavit  of  its  having  been  duly 
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taken.    An  affidavit  was  made  by  Seton,  the  plaintiff, 

that  there  was  no  such  attorney  in  or  near  Edinburgh. 

And  the  Court,  on  the  motion  of  Serjeant  Davy, 

who  cited  the  case  of  Say  v.  Smith,  allowed  the  ante,  k  49. 

fine. 

54.  The  notarial  certificate  required  in  the  case  of        . 
a  fine  acknowledged  in  a  foreign  country,  must  be  -^^ 
under  seal.    A  defect  in  this  particular  cannot  be 
supplied    by  proof  of  the    hand-writing    of   the 
cognizors. 

55.  Henry  Count  Boorbell  and  Mary  his  wife,  the  Crnttcuden 
conuzors  m  the  fine,  wer6  resident  in  France,  and  the  iTaunt.  144. 
acknowledgement  was  taken  before  .commissioners 

ill  that  country ;  the  affidavit  of  the  due  taking  pur- 
ported to  be  sworn  before  the  mayor  of  the  city  of 
Neufchatel,  and  was  subscribed  with  his  name.  A 
certificate  that  that  person  was  mayor  of  the  said  city 
was  signed  by  two  persons,  who  stated  themselves  to 
be  public  notaries  ;  but  no  notarial  seal  was  annexed. 
The  Court  said  they  could  not  supply  the  defect 
stfisfaig  from  the  watnt  of  a  seal.  There  was  to  rule 
of  court  expressly  apj^ying  to  the  case  of  fines  levied 
by  persons  resident  abroad  ;  but  the  rule  relative  to  Tit.  36.  c.  3. 
redovieries  suffered  by  persons  undter  these  circum- 
stilnces)  h^  always  been  held  to  extend  to  the  case 
of  fines ;  by  that  rule  a  seal  was  necessary.— The 
fitte  wa^rnot  allowed  to  pass. 
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Section  1.- 

Who  may  A  FINE  being  considered  as  a  common  assurance 
l«ry  Fines.     xX  qj-  conveyance  of  ^-eal  property,  it  follows  that 

all  persons  of  full  age  and  sufficient  understandiBg» 
may  in  general  levy  fines  of  those  lands  in  which 
they  have  any  estate ,  of  freehold,  either  by  right  or 
by  wrong, 
£Uiot's  Case^      2.  Even  persons  who  are  blind,  deaf,  or  dumb,  or 

Carter  53  ■ 

GriffinV.  ^^^  ^^ ^  ^^^h  deaf  and  dumb  at  the  same  time,  may 
Ferrew,  levy  fines  ;  if  it  appear  that,  notwithstanding  those 
Keys  y.  Bull,  disabilities,  they  are  capable  of  comprehending  the 
li  23.  nature  and  consequences  of  a  fine,  and  can  express 

their  meaning  by  writing  or  signs.  And  there  are 
three  instances  of  persons  born  deaf  and  dumb,  who 
were  permitted  to  levy  fines. 
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8.  There  are  several  records  of  fines  published  by  The  King. 
Bugdale  and  Madox,  to  which  the  King  was  a  party.  >jJJ?  93^  "^' 
It  was  however  much  doubted  in  the  reiffn  of  James  I. :  Mad.  Form. 

No.  394 

whether  the  King  could  levy  a  fine  \  and  His  Majesty  7  Rep.  32. 
having  consulted  Lord  Ch.  J.  Popham  and  Lord  Coke, 
who  was  then  Attorney  General,  on  this  subject,  they 
gave  it  as  their  opinion,  that  although  the  King  could 
not  be  cognizor  of  a  fine,  because  a  writ  of  covenant 
could  not  be  brought  against  him ;  yet,  that  if  a  fine 
was  levied  to  the  *King,  he  might  then  make  a  grant 
and  render,  which  would  be  good,  and  sufficient  to  . 
bind  him. 

4.  The  Queen  may  levy  a  fine,  and  a  fine  may.  be  '^^  Queen, 
levied  to  her:   for  she   has   in  every  instance  the  133 a. 
particular  privilege  of  suing  and  being  sued  alone  ;         1*' 
and  is  considered  in  all  legal  proceedings  as  a  feme 

sole,  and  not  as  a  feme  covert. 

5.  As  married  women  might  always  be  impleaded  Married 
jointly  with  their  husbands,  it  follows  that  they  could  *^"*^°' 
join  with '  their  husbands  in  levying  fines :   and  it 

appears  from  a  passage  in  Glanville,  and  some  very  ^i^-  2.  c.  3. 
ancient    records  published    by  Madox,  that  it  was  Form/Ang. 
fonnerly  usual  for  married  women  to  appoint  their     ^'  ^ 
husbands,  as  their  attomies,  to  levy  a  fine  for  them*. 

6.  Thus  in  9  Rich.  I.  the  prior  and  convent  of  Mad.  Diss.  § 

1  Q  ' 

Lewes  fined  to  the  King  in  half  a  mark,  ut  cmcordia 
fieta  inter  Bicardum  de  la  Combe,  8^  SybiUam  de ' 
Dene,  uscorem  suam,  presentes  per  eundem  Bicardtan  ■. 
vtnm  smmij  positum  loco  suo,  ad  lucrandwn  vel  per- 
denduniy  et  WilUebnum  prior  em  et  conventum  de  Lewes 
tenentem,  per  fFiUiehnum  monachum  suum  de  advoca-^ 
tione  ecclesiie  de  Wdldemy  unde  recognitio  de  ultima 
presentatione  summonitajuit  inter  eos  in  prefata  cwia, 
nibatur  in  magna  rotulo. 

K  2 
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7.  It  is  probable  that  married  wooden  ivefe,  in 
conseqiieAce  of  this  pcaetice,  iQeequefitly  4^cefve4 
and  d^Grauded  of  their  inheritaocea^  by  their  hugfrwid^ 
Hie  statute  de  motfa  leoandi^fiMs  tfaevefoie  direetedi 

2  Inst.  515.    that  if  a  feme  coivwt  be  one  of  the  pai:(iiea.  i^  a  im% 

she  ought  first  to  be  examined  by  four  of  the  jimrtiQe^ 
and  if  she  refused  her  assent  to  thefin^e,  it  Should  iu)i 
be  levied. 

Idem.        /      Si  When  a  married  vomaa  is  party*  to  a  ^m^  fbfit 

3  Atk  712   '  M-      »f  ^ 

ought  to  be  examined  secretly  and  apart  from  her 
husband,  pmsuaat  to  this  statute,  in  order  ^b|tt  i^^ 
Judfifes    or  commissioners  may  inform   themselw 


whether  die  joins  ia  the  fine  of  her  own  &ee  willf 
or  is  compelled  to  it  by  the  threats  or  menaf^es  oC 
her  husband.  Every  thing  contained  in-  the  WBi 
should  be  distinctly  named  to  her,  and  she  oug(it  to 
be  informed  of  the  consequences  <^  her  assenting  to 
the  fine.  But  although  the  statute  de  mo4o  Iwmdi 
Jines  thus  positively  directs  the  private  examinaibiQii 
of  a  married  woman,  yet  if  she  is  allowed  to  wknvh 
ledge  a  fine,  without  being  examined,  it  wUl  hmd  hofk 
her  and  her  heirs  for  ever ;  there  being  no  moti^  of 

aQte,c.2.960.  reversing  such  a  fine ;  because  it  cannot  aftefwvuds 

be  averred  that  the  married  woman  was  not  exwiioo^ 
the  contrary  being  recorded. 

2  lost.  5 15.        The  private  examination  of  a  married  woman  is 

however  not  directed  in  all  cases ;  as  that  circnnir 
stance  was  prescribed  by  the  legiaklauet  onljjC'  ta 
prevent  married  women  from  mak^  an  iio^nuknt 
disposition  of  their  property,  at  the  instance^of  their 
husbands:  so  that  where  a  husband  and  wife  acq^uiie 
any  interest  by  a  fine,  and  depart  yritii  nothii^  the 
wife  need  not  be  examined,  because  in  that  case  dbe 

Lit.  $  670.     cannot  possibly  be  prejudiced.    It  may  th^refiue  he 
'"^^       *  laid  down  that  a  married  woman  need  only  be  privately 


ft'feXXXV;    Fine.   Ch.v.    S  8— "•  133 

examined,  where  she  joins  in  granting  some  estate,  or 
departing  wiili  some  interest. 

9.  Thus  if  a  fine  be  levied  to  a  husband  and  wife,  S-^";^^- 

,         ./»  ,  ,      Tit.  Fine, 

who  grant  and  render  a  rent,  the  wife  ought  to  be  M.  ]. 
examined ;  because  by  the  render  she  makes  herself 
liable  to  the  payment  of  the  rent; 

10.  If  a  married  woman  levies  a  fine  of  her  own  i  lost.  46  a. 
inheritance,  without  her  husband,  it  will  bind  her  and  lo-^  4^^* 
her  heits,  because  they  wiH  be  estopped  to  claim  any  H®*>-  225. 
thing  in  the  lands ;  and  cstnnot  be  admitted  to  aver  ' 

that  she  Was  a  married  woman,  that  beiiig  Contrary  t6 

the  recbrd.     But  het  husband  may  enter  and  defefat 

such  fine,  either  duHng  the  tovferture,  to  rertorfe 

Itfakiiielf  to  the  frerehold  which  he  held  jure  uaaris  i 

Of  z£tet  het  death,  to  Restore  himself  to  his  tenancy 

by  the  curtesy ;  because  no  act  of  a  feme  covert  caii 

ti^sfet  that  intei'est,  which  the  marriage  has  vested 

iit  the  htisband.    And  if  the  busA>and  avoids  the  fitie 

dtirtng  the  coverture,  neither  the  Wife  noi  het  heirsi 

will  be  barred  by  it ;  forlBy  the  entry  of  the  husband  i  Inrt.  46  a. 

the  Whole  estate  which  passed  by  the  fine  is  defeated,  "'  ^' 

ktid  the  dd  estate  of  the  wife  revested  in   her'; 

so  that  die  husband  becomes  again  seised  Jut^e  iut&tii.  Mayo  ▼. 

Aiid  to  eAtry  b^  the  husbaftd  into  part  of  the  land,  JJ^'^^^ig* 

whereof  the  wife  alone  Ifrtied  a  fine,  will  avoid  the  PoMex.  164.* 

Whole  fine. 

11.  If  a  married  wottian  levied  a  fine  enetv/SMj  as  Co.  Read.  7. 

2LfiMe  iotef  ahd  execution  is^  sued  s^ainst  the  husband  ^^'^'  ^  ^^' 
attd  wif^,  the  husband  ma;^  stop  the  execution  c^  ^t 
ftue ;  betiEHise  no  act  of  hi&  wtfe^s  can  prejudice  him. 
Atid  if  JH  a  ease  6£  this  kind  the  husband  bad  made 
^tefaiilt,  and  his  wife  wto  received  in  his  sftead ;  she 
might,  for  the  benefit  of  her  husband,  prevent  thi^ 
exeeittio^  of  her  owh  finer :  fttfC  after  the  death  of 
hef  hiujband  she  cannot  avoid  it/ 
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1  Sid.  122.         12.  If  a  woman  levies  a  fine  by  the  name  of  Mary 

the  wife  of  Thomas  Stiles,  it  will  be  void ;  because  it 
appears  by  the  very  record  itself,  that  the  cognizor 
was  a  married  woman. 

13.  There  is   no  case    in  which  the  Court  has 
authenticated  a  fine  levied  by  a  married  woman 
without  her  husband. 
^^*^'  14.  Upon  a  motion  that  Ann  Moreau,  wife  of 

2  Black.  R.    ■        Moreau,  might  levy  a  fine  without  her  husbaod ; 
^^^'  it  appeared  that  the  lands  had  been  sold  by  the 

husband,  who  covenanted  that  he  and  his  wife,  when 
of  age,  should  levy  a  fine.  When  the  wife  came  of 
age,  she  refused  to  join  in  it }  but  it  was  levied  by  the 
husband  alone,  who  went  abroad.  Afterwards  the 
wife  consented  to  levy  it,  but  the  husband  was 
absent. 

,  It  was  said  that  it  had  been  usual  in  such  cases  for 
the  cursitor  to  make  out  a  pnecipe  to  the  wife,  as  a 
feme  sole ;  but  no  example  of  it  was  produced  upon 
the  motion. 

The  Court  would  make  no  rule  to  authenticate  such 

a  fine ;  but  it  was  aflerwards  acknowledged  de  he(^^ 

essCf  before  the  Lord  Chief  Justice  then  in  Court 

Stead  V.  1^*  Th^  estate  of  a  married  woman  having  been 

4^'*^' ^12     regularly,  sold,  the  conveyances   duly  executed  by 

the    husband  and  wife,  and  the   purchase  money 

paid,  the  husband  became  insane. 

Upon  an  application  to  allow  the  wife  to  acknow- 
ledge the  fine  without  her  husband,  the  Court  said 
they  should  make  no  order  on  the  subject ;  but  that 
it  appeared  to  them  there  was  no  objection  to  the 
acknowledgement  of  the  fine  being  tak;en.  Val^ 
quantum. 
Ex  parte  16.  In  a*  subsequent  case   the  Court  refiised  to 

Twnu37.     ^^^^^^^^  *^  P^s  a  fine  levied  by  a  married  ^oman  in 
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th^  absence  of  her  husband,  who  had  become  a 
banktupt,  had  omitted  to  surrender  himseU;  and  was 
gone  beyond  sea. 

17*  Joint  tenants,    coparceners,  and    tenants    in  Jobt 
common,  may  levy  fines  of  their  respective  shares ;  coMrStters 
and  if  there  be  two  joint  tenants  in  fee,  and  one  of  and  Tenanu 
them  levies  a  fine  of  the  whole,  this  will  not  amount  i^r^^Ss*", 
to  an  ouster  of  his  companion ;  but  it  will  operate  ^  ^^'  ^^^ 

1  Salk.  286 

as  a  severance  of  the  jointure,  though  they  continue 
to  be  in  of  the  old  use. 

18.  Persons  outlawed,  or  waived  in  personal  actions,  Penons  out- 
may  alien  by  fine ;  for  their,  estates  still  remain  in  w^Symb. 
them,  although  they  have  forfeited  the   rents  and  P*  2.  4  13. 
profits. 

19*  Having  enumerated  the  persons  who  are  Who  are  in- 
capable  of  levying  fines,  we  shall  now  examine  who  SmnirFtocs. 
are  incapable  of  being  cognizors,  or  conveying  by 
fine.  This  may  arise,  either  for  want  of  a  sufficient 
estate  in  the  lands,  a  competent  degree  of  judgement 
and  understanding,  or  from  being  incapacitated  by 
their  situation. 

SO.  No  person  can  levy  a  fine  of  lands  that  will  Pei^n^ 
affect  strangers,  unless  he  has  at  least  an  estate  of  BstSf."^ 
freehold  in  possession,  either  ,by  right  or  by  wrong.;  ^  ^^P*  '23  *. 
otherwise  it  might  be  in  the  power' of  any  two  infra,  c.  H. 
strangers^  to  deprive  a  third  person  of  his  estate,  by 
levying  a  fine  of  it :  so  that  in  every  case  where  a 
fine  is  levied,  and  none  of 'the  parties  to  such  fine 
have 'any  estate  of  freehold  in  possession  in  the  lands 
whereof  the  fine  is  levied,  it  will  only  bind  the  parties 
themselves  and  their  heirs,  but  may  at  any  time  be 
set  aside'by  the  real  owner,  by  pleading  that  neither 
of  tfa<6  parties  had  an  estate  of  freehold  in  the  lands» 
at  the  time  when  the  finie  was  levied. 
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21  f  A  person  entitl/^  to  an  estate  tail  in  remwider, 
levied  ^  fin^  Qf  it>  jointly  with  hi»  aon^  who  bad  no 
freehold  estate :  and  it  was  held  by  the  House  of 
Lords  that  this  fine  had  no  e^t 

2S.  If  a  person  who  is  only  possessed  of  lapds  for 
a  term  of  years,  pr  who  holds  them  by  statute  mer- 
chant, statute  staple,  or  writ  of  elegit^  levies  s^  fio^  of 
them,  it  wiU  hav^  iio  eSdct  whatever,  i^  to  struigen» 
because  thf  cpg9i;i^r  has  no  estate  of  freehold. 

Q3.  It  follows  from  the  same  principle,  th>t  if  a 
copyholder  levies  #  fine  of  his  copybold^  it  is  void, 
because  the  freehold  is  in  the  loird, 

24f.  The  only  fflofde  by  which  a  tepant  for  yw«i 
pr  a  copyholder,  can  levy  a  fine,  so  as  to  give  it  Wf 
force,  i?,  ))y  first  q^^tking  a  feoffinent,  by  which  means 
he  acquires  a  f];$#hold  by  disseisin.  This  doctiin^ 
h^,  however,  be^  quu^tioned  by  Ix>rd  Mwsfield)  '^ 
the  caf^  of  Taylw  V*  Ilord?,  but  is  i^witbst^ndiog 
a4AUtte4  hy  some  pc^ctitioners. 

Q5.  The  tenant  qi  ppssiession  will  not  be  allowed, 
as  an  evidence,  to  prove  the  estate  of  %  lnodloid 
who  levies  a  ^e ;  because  he  would  then  be  a  witness 
to  support  his  own  possession. 

^6.  It  i£|  adqiitted  that  a  dis^or  nmy  levy  a  five. 
So  if  a  person  ent^rs  under  a  deviate  tha^t  is  vpW,  he 
thereby  «$:quires  ^  freehold  by  ab^teopy^nt,  wd  fwjf 
levy  a  fine. 

^.  If  the  heir  «t  law  enters,  nptwitbstandffg  » 
devise  in  favour  of  some  other  person,  and  levies  a 
fine  it  will  be  goqd. 

28.  Where  a  person  has  a  seisin  inla^,  bytbe 
descent  of  lands  upon  him*  he  may  levy  9  fine. 

S9*  A.  devised  lands  held  by  knight  sernctt^  which 
was  then  void  as  to  a  third  part,  to  J.  $•  i^  fee,  who 
granted  a  lease  of  the  whole,  and  the  lessee  occupied 
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under  this  lease  for  tfazee  yean ;  afterwards  the  heir' 
at  Itw  leyjed.ft  fine.  It  was  resolved,  that  this  entry 
am}  Ifiaae  by  J.  S.  only  gained  him  the  possession  of 
two-thirds,  he  being  tenant  in  common  with  the  heir.  Tit.  20*  ^  i4. 
asd  that  the  heir  was  never  out  of  possession  of  the 
xenminiQg  third ;  so  that  his  fine  was  good. 

30.  A  penson  hairiqg  a  defeasible  right  only  to 
lauds  may,  notwithstanding,  levy  a  fine  of  them ; 
which  cannot  be  set  aside  by  the  plea,  that  neither  of 
the  parties  had  an  estate  of  fredu>ld  in  the  lands. 

31.  Sir  Michael  Armin  being  seised  in  fee  of  the  Carter  ▼. 
manor  of  Pickworth  and  WiUoughby,  by  his  wiU  de-  2^^"' 
vised^  that  in. case  lus  personal  estate,  &c*  should  not  i  P.  W.505. 
he  sufficient  to  pay  his  debts,  then  his  executors  335/°' 
sbould  receive  the  rents  and  profits  of  his  whole  real 

estate ;  and  after  payment  thereof,  he  devised  llie 
mafaors  of  Pickworth  and  WUloughby  to  his  unde 
Evem  Armin  for  life  ;  and  in  case  he  should  have  issue 
male,  then  to  such  issue  male  and  his  heirs  foir  ever ; 
and  in  case  he  should  have  no  issue  male,  he  devised 
the  manor  of  WillQughby  to  his  nephew  Sir  Thomas 
Bamadiston  in  fee.    Upon  the  death  of  Sir  Michael 
Annin,  Evers  Armin  entered  upon  the  premises  de- 
vised to  him,  and  devised  them  to  his  grandson  Ar- 
min Bullingham,  and  the  heirs  c£  his  body.     Upon 
the  death  of  Evers  Armin,  Sir  Thomas  Bamardiston 
entered  upon  the  premises,  claiming  the  same  by 
virtue  of  the  remainder  limited  to  him  by  the  wiO  of 
Sir  M.  Armin.    Armin  Bullingham,  the  devisee  of 
Evers  Armin,  entered  upon  the  manor  of  WiUoughby, 
daimiag  title  thereto,  and  put  his  cattle  into  some 
part  of  the  land,  upon  which  ensued  a  replevm,  and 
die  special  verdict  in  3  Lev.  431.  and  fl  Salk.  2iMi. 
This  suit  was  afterwards  compromised  between  Sh: 
Thomas  Bamardistcm  and  Armin  BulHn^iamy  who 
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both  joined  in  a  fine  of  the  manor  of  Willoughby  i 
but  previous  to  this,  Sir  Thomas  Bamardiston  had 
conveyed  the  premises  by  lease  and  release  to  Sir 
Samuel  Bamardiston  in  mortgage. 

It  was  contended  that  this  fine  was  void,  as  neither 
of  the  parties  had  an  estate  of  freehold  in  the  lands  ^ 
b  ut  the  Lord  Chancellor  held,  **  that  in  this  case  it 
could  not  be  said  that  partes  Jinis  nihil  kabuerunt^  be-* 
cause  Armin  Bullingham,  on  the  death  of  Evers  Ar- 
min,  and  as  his  devisee,  had  a  right  against  all  persons 
whomsoever  but  the  heir  of  Sir  Michael  Armin  the 
testator,  and  Bamardiston,  entering  upon  him  as  a 
disseisor ;  and  though  Bamardiston  aflerwards  mort- 
gaged the  premises  in  fee,  yet  he  continued  in  pos^ 
session  thereof,  and  joining  with  Bullingham  in  the 
fine,  it  could  not  be  said  that  partes^nis  nihil  habue" 
runt,  when  one  of  them^  viz.  Bamardiston,  had  the 
possession,  and  the  other  of  them,,  viz.  Bullingham, 
had  the  right  to  the  land  against  Bamardiston,  and 
also  against  his  mortgagee.'^ 

32.  In  a  subsequent  case  it  was  held  by  Lord 
Hardwicke,  that  where  persons  who  had  taken  pos- 
session by  wrong,  had  levied  a  fine  before  any  receipt 
of  rent,  such  fine  had  no  eiOTect 
Towasend  Dame  Mary  Ashe,  being  seised  in  fee  of  two 

v^Wyndham  ^g^  ^^^^^  ^^  the  King's  moiety  of  the  New  Kiv^ 

S^aIi^q^Vj     waterworks,  by  indenture,  in  1698,  between  her,  Sir 

James  Ashe  her  son,  and  Catherine  his  wife,  of  the 
first  part.  Lord  Townsend  and  Joseph  Yate  of  liP 
second  part,  and  trustees .  of  the  third  part,  for  oi^" 
ing  a  provision  for  the  said  Catherine,  and  for  settliiig 
the  lands  therein  mentioned  to  the  uses  ithereiacX" 
pressed,  conveyed  inter  alia  the  said  two.  sharesrto 
.Lord  Townsend  and  Yate,  to  the. use.  of  Lady  ^^ 
for  life,  remainder  to  Sir  X  Ashe  for  99  years,  if  ^^ 


3  Atk.  336. 
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should  so  long  live,  remaiader  to  trustees  to  preserve 
contingent  remainders ;  remainder,  as  to  one  of  the 
said  shares,  to  the  use  of  all  and  every  the  child  and 
children  of  tiie  said  Sir  X  Ashe,  except  his  heir,  as 
tenants  in  common,  and  of  the  heirs  of  their  bodies ; 
and  for  default  of  such  issue  of  any  or  eith^  of  such 
children,  to  the  use  of  the  others  of  them  not  being 
heir,  &c.  in  tail ;  and  for  de&ult  of  issue  of  all  such 
children,  to  the  use  of  both  or  either  of  the  two  sisters 
of  the  said  Sir  J.  Ashe,  namely,  Catherme  Wyndham 
and  Martha  Ashe,  or  either  of  their  children,  and  of 
the  children  of  Lady  Townsend,  for  such  estates  as 
Sir  J.  Ashe  should  appoint ;   and  as  to  the  other  of 
the  said  shares,  to  the  use  of  such  of  the  children  of 
the  said  Sir  J.  Ashe,  or  such  of  his  sister's  children, 
as  he  should  appoint :  and  after  the  determination  of 
the  estates  so  to  be  appointed,  if  any  such  should  be, 
as  to ;  one  third  of  the  said  two  shares,  to  the  use  of 
Catherine  Wyndham  in  tail,  remainder,  as  to  one 
moiety  of  the  said  third  part,  to  the  use  of  the  said 
Lord  Townsend,  Roger  Townsend,  and  the  plaintiff 
Horace  Townsend,  the  three  sons  oi  Lady  Townsend, 
as  tenants  in  common  in  tail,  with  cross  remainders, 
remainder  to  Sir  J.  Ashe  in  fee  ;  and  as  to  the  other 
moiety  of  the  said  third  part,  to  Martha  Ashe  in  tail, 
remainder  to  Lord  Townsend,  Roger,  and  Horace, 
as  tenants  in  common  in  tail»  with  cross  remainders, 
remainder  to  J.  Ashe  in  fee;   and  as  to  the  other 
moiety  of  the  said  third  part,  to  Martha  Ashe  in  tail, 
lemainKer  to  Lord  Townsend,  Roger,  and  Horace, 
as  tenants  in  common  in  tail,  with  cross  remainders, 
remainder  to  J.  Ashe  in  fee. 

Sir  J.  Ashe  died  in  1733,  without  issue  male,  leav- 
ing one  dai^hter,  Martha,  nuuried  to  the  defendant* 
Wyndham  Ashe,  and  not  having  made  any'  appoints 
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meat  Mairtha  Ashe,  one  of  the  aisters  of  Sir.  J« 
Ashe,  to  whom  one  third  of  the  premisei  ¥rBS  li« 
mited,  died  also  without  i8sue« 

The  plaint]£&,  Lord  Townsend  and  Horace  Towns- 
end,  claimed  one  moiety  of  the  two  shares,  under  the 
limitations  in  the  settlement  The  defendants^  Mr. 
Wyndham  Ashe  and  his  Lady,  insisted  that,  after  Sb^ 
i.  Ashe's  death,  they  had,  by  bargain  and  sale  enroHed^ 
conveyed  the  said  two  shares,  inter  aUa,  to  A.  and  his 
heirs,  that  thereby,  and  by  fines  agreed  to  be  levied^ 
he  might  become  tenant  to  the  prcecipd  in  a  reeoveiy 
to  be  suffered  of  the  premises ;  and  that  fines  were 
accotdingiy  levied  of  the  said  two  cdiares,  in  HiL 
1733 ;  and  insisted  on  the  said  fines  and  non-claim^ 
in  bar  of  the  plaintifis^  right 

It  appeared  by  proof  in  the  cause,  that  at  the  time 
of  levying  the  fines,  the  defendants  bad  not  received 
any  profits  of  these  shares }  but  that  on  the  S3d  of 
February,  1739>  they  received  the  first  payment  fixmi 
the  Company,  which  was  due  the  Christms^  before } 
and  they  afterwards  continued  receiving  the  rents 
till  1740,  and  were  then  ignc^rant  of  the  plaintiffi' 
right 

It  was  argued  for  the  plaintifls,  that  the  fines  and 
non-claim  had  no  way  barred  their  right,  there  beii^ 
a  great  diflference  between  taking  possession  ^  one 
who  has  right,  and  one  who  comes  in  by  wrong :  m 
the  one  case,  the  heir  is  in  possession,  and  has  an 
immediate  seisin  in  law,  upon  his  ancestor's  deatii  f 
and  that  a  praeipe  quod  reddat  will  lie  against  him 
who  has  a  freehold  in  law,  appeared  from  1  lAStr 
358.  But  he  who  comes  in  by  wrong,  must  do 
something  to  divest  the  freehold  of  hnn  who  has 
right,  and  put  it  in  himself;  as  laid  down  by  ImA 
Holt  n  Symosds  v.  Cudmore,  Cartb*  «60#     That 
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some  eiitiy  must  ^  made  by  the  diBsekmr,  m  ar4er 
to  obtMi  such  a  seism  as  to  enable  him  to  levy  a  fine. 
IllAt  m  this  case  the  defendants  had  dene  notlung 
t(^  vest  the  freehold  in  them,  either  by  right  or  by  ' 
mong :  not  by  ri^t,  for  they  had  none ;   nor  by 
wrong,  finr  it  did  not  appesu:  that  they  had  done  any 
aotf  or  observed  any  ceremony  at  circumstance^  ne- 
CQMary  to  gain  a  freeholds    That  this  wacr  not  pro* 
perlyi  .a  disseisin,  but  an  intrusion ;  1  Inst.  227  ^ 
Aad  nn  entry  might  have  been  made  in  thia  ease,  by 
taking  up  some  of  the  water»  cutting  a  turf,  or  domg 
eo9e  Qtiiei!  aoleiiiB  act  that  the  law  takes  nottee  of. 
TikAt  thesftr  sharea  were  corporeal  inheritancea;  and 
4nM  mright  lie  levied  of  tbem,  by  the  name  of  laml  ^ 
aqua  eoapmrta.    And  thoogb  it  was  alle^ged  for  the  2  R  Wms. 
dfgfendaots  tibiat  tfa^  made  a  elatm,  yet  that  was  mtUb  ^^^* 
tufficien^  where  an  entry  ought  tx^hove  been  made ;. 
).  lust.  d53  &     Thai  as  to  the  profits,  none  had 
beeii  received  by  the  dofendants^  till  after  tiie  fine 
levied ;  and  if  they  had  received  any  rent,  it.  woiiU 
he  no  disseisin,*  but  at  the  islectidn  of  the  devisees 
t  Inst*  Sm    1  RolW  Ab.  64f9»  pi  12.    Hohart,  S02. 
Bhinden  v..  Baugb^  Cro«  Car*  302. 
.  It  was.  vcm0i»d  on  the  ether  didekthat  these  was  no^ 
neceainty  lor  the  defendantA'  making,  an  ^iitrj^  in 
Qfder  to  subttantiate  the  ft»e.:  ferthat  the  plainti£b 
were  never  in  actual  possession^  but  the  defendant 
had  reeeived  tbe^  rents  down  to  VJVy.    That  the  first 
psymeal^  ^OMgh  not  received' tiU  Eebniary,.  was  due* 
at  Christmas;  and  diat  the  receipt  should  rdate  ta^ 
the  tjme^when  the  mon^!  was  due«  And  the  eon^ 
tinned  xeceipt^  of  rents,  to^^tiler  with  the  finet  and  * 
luuH^laim^  W  barred  atf  tW.  {daintifis?  ingfai^  ifaagK 

suck  they  had*. 
I^d  iiiu:dwicke,----The  queskiM  is^  whether  the 
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lines  levied  by  the  defendants,  and  the '  non- claim, 
have  barred  the  plaintiffii.    I  believe  the  defendantSi 
at  the  time  of  levying  the  fines,  had  no  particular 
view  to  this  estate  ;  but  yet  the  fines  must  have  their 
legal  operation.    The  objection  to  them  on  the  part 
of  the  plaintiffs  is,  that  the  defendants  were  seised  of 
no  estate  on  which  the  fines  could  operate,  and  that, 
partes  Jinis  nihil  hahuerunt:  and  I  am  of  opinion, 
that  they  had  not  any  such  estate.    No  court  of 
equity  will  make  a  construction  by  relation,  or  fic- 
tion of  law,  to  work  a  wrong.     Though  I  admit 
that,  if  the  fines  do  clearly  operate  in  point  of  law,  & 
court  of  equity  cannot  defeat  them.     Consider  then 
what  kind  of  possession  the  defendants  had  of  these 
water  shares,  which  are  admitted  to  be  real  estate: 
they  had  made  no  actual  entry,  nor  had  they  received 
any  profits.    I  think,  if  they  had  cut  a  turf,  taken  up 
some  of  the  water,  or  used  the  like  ceremony,  it 
would  not  have  given  them  a  good  seisin  :  for  the 
same  acts  that  are  good,  when  done  by  the  person 
who  has  right,  are  not  sufficient  in  the  case  of  a 
wrong-doer ;  but  he  ought  to  have  a  continuance  of 
possession,  without  interruption,  to  gain  a  seisin: 
and  therefore  I  think  that  if  the  defendants  had 
done  any  of  the  acts  that  have  been  mentioned,  it 
would  not  have  been -sufficient  to  enable  them  to 
levy  a  fine,  so  as  tb  operate  by  disseisin. 

It  was  indeed  objected  by  the  defendants  that  they 
have  received  the  rents,  and  that  the  first  payment 
to  them  shall  have  rdiation  to  the '  time  when  they 
were  due.  To  this  two  answers  have  been  given,  on 
the  jdaintiffi' p&rt :  first,  that  the  receipt  of  rents 
would  not  have  given  them  a  sufficient  seisin  to  levy 
a  fine.  But  I  am  of  opinion,  that  if  they  had  received 
the  i^ts  before  levying  the  fine,  it  might  have  been 
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sufficient.    Indeed,  in  the  cases  cited,  it  is  said,  that  a 
bare  receipt  of  rents  shall  be  a  disseisin  only  at  the 
election  of  the  disseisee ;  and  in  Blunden  v.  Baugh, 
Cro.  Car;  303.  it  is  said,  qtserendum  est  ajudke  quo  . 
animo  hoc  Jecerit.    But,  in  the  piresent  case,  I  think . 
the  receipt  of  the  rents,  with  continuance,  and  levy- 
ing a  fine^  would  show  quo  ammo  the  fine  was  le- 
vied ;  and  was  so  held  in  Dormer  v.  Fortescue.    So  Tit.  36.  c.  2. 
that,  if  the  rents  had  been  received  by  the  defend- 
ants, before  the  fine  levied,  and  continued  to  be  paid 
to  them,  1  think  it  would  have  been  the  ^  strongest 
evidence  of  possession^  in  the  defendants. 

The  second  answer  given  on  the  plaintifis'  part 
was,  that  no  rent  was  received  by  the  defendants  till 
after  the  fines  levied ;  and  this,  I  think,  a  full  an- 
swer :  for,  till  then,  there  could  be  no  disseisin. 
The  profits  were  in  the  hands  of  the  Company  at  the 
time  of  the  fines  levied;  and  they  must  be  con- 
sidered as  received  by  them  for  the  party  who  had 
right,  and  not  for  a  wrong-doer.  Nor  can  the  sub- 
sequent payment  have  relation  to  the  receipt  before 
that  time :  for  fictions  and  relations  in  law  are  good  to  , 
support  right,  but  not  to  work  by  wrong.  And  as 
to  what  is  said  for  the  defendants,  that  they  made  a 
claim,  it  falls,  I  think,  under  the  same  distinction :  a 
claim  being  good  to  preserve  right,  but  of  no  ^  effect, 
where  the  party  claiming  has  no  right  I  am  there- 
fore of  opinion,  that  the  fines  operate  nothing,  and 
that  the  plaintifis  are  clearly  entijtled  to  ,the  share 
they  demand.. 

33.  The  Court  of  King's  Bench  lately  determined,  Doev.  Spen- 
that  where  a  fine  was  levied  of  Michaelmas  Term,  495/* 
relating  to  the  6th,  though,  in  fact,  levied  on  the 
8th  of  November,  it  was  sufficient  evidence  of  the^ 
seisin  in  fact, of  the.cognizor  at  the.time  of  the  fine. 
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levied ;  that  a  writ  of  pwweuion^  after  a  tecovtry 
in  ejectmenty  was  executed  on  his  behalf  on  the 
eveuHg  of  tbe  Gth,  by  the  officer's  entry  on  the  land, 
MiA  clahning  it  f^r  tiie  cogiuzor  i  but  without  any  actual 
change  oi  the  tenant  in  possession,  who  afterwards 
paid  rent  to  the  cognizor.  And  Lord  EUenboroiigh 
said,  lie  should  also  have  lliought  that  a  receipt  of 
rent  lifter  a  fine  levied,  for  a  period  of  time  antece- 
dent to  tlie  fine,  was  prima^fade  evidence  of  the 
paMy's  possession  of  the  premises,  by  his  tenaat, 
dufteg  the  period  fcHr  which  the  rent  was  received, 
unless  fraud  or  contrivance  appeared, 

S4.  There  are  two  cases  in  which  a  fine  is  allowed 
to  operate,  althongb  the  parties  have  no  estate  of 
fieehoid  in  the  hmds.  The  first  is,  where  a  cestui 
qntff  trust  levies  a  fine  of  his  trust  estate,  of  which  the 
reason  will  be  given  in  a  subsequent  chapter.  And 
"^  tilie  second  is,  where  a  fine  is  levied  by  a  vouchee  to 
tbe  demandant  in  a  real  action;  or  from  a  de- 
mandant to  a  vouchee,  which  k  held  good :  becausei 
in  law,  the  vouchee  is  supposed  to  be  tenant  of  the 
land ;  thoc^,  in  fact^  he  never  is  so  at  present. 

35.  An  alien,  bemg  incafiable  of  holding  land% 
oiqght  not  to  be  permitted  to  levy  a  fine.    But  if  he 
does  levy  a  fine,  it  wfll  not  conclude  Ibe  King,  afiser 
office  fbund. 
InfaDU.  ^*  ^  mfant-  is  incapable  of  being  co^gocaxx  in  a 

1  Inst,  isi  a.  fine.    But  ii^ian  infant  is  permitted  ti>  levy  a  fine, 
SS06.  j^  |ihat  fine  is  not  reversed  during  his  minority,  it 

Hobu224.   *  must  for  ever  afterwards  stand  good  *^:  because  the 


10* 


ante,  c.  2. 
$43,4. 


Aliens. 
13  Vin.  Ab. 

226. 


«  In  the  EdUs  of  Parliament,  50  Ed.  3.  No  127.  vol.  2.  p.  342. 
there  is  a  petition  from  the  Commons,  complaining  of  the  very 
great  hardship  of  not  j^ermitting  a  person,  who  had  levied  a  fioe 
trtlett  an  hkfimt,  to  reverse  it  after  he  hsid  attained  fah  fUH  age;  vA 

9 
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fact  of  infancy  can  only  be  tried  by  an  inspection  of 
his  person  in  open  courts  non  testrum  tesHmorSo, 
non  Juratortan  veredicto,  sed  judicis  mspectione 
solummodo. 

37.  This  mode  of  trial  is  adopted  because  all  ju* 
dicial  acts  shall  be  intended  to  have  been  rightly 
done,  until  the  contrary  app^rs:  it  is  therefore 
fitter  that  the  propriety  of  such  an  act  should  be  tried 
by  the  Cburt,  than  by  a  jury* 

38.  In  cases  of  this  kind,  a  writ  issues  to  the  9 Rep. 3 1; 
sheriff,  commanding  him  to  Constrain  the  party  to 
appear,  that  it  may  be  ascertained^  by  the  inspec- 
tion of  his  person,  whether  he  be  pf  full  age  or 

not.     ITt  per  aspectum  corporis  std  cmstare  potefit 
justiciariis  nostris,  si  prwdictus  A.  sit  pleme  cetatis 
necne.  , 

39*  The  Judges  m^y  also  examine  the  infant  upon  2  Hdl.  Ab. 
an  oath  of  voir  dire,  or  any  of  his  parents  ;  and  in- 
form themselves  by  means  of  church  boolcs,  or  any 
other  kind  of  evidence,  if  there  should  still  remain  » 
doubty  respecting  his  age» 

40.  The  peculiar  privilege  thus  given  to  infants, 
of  averring  against  a  record  during  their  infancy,  is 
probably  owing  to  this  cause.  The  Judges,  or  Com* 
missioners,  who  take  the  acknowledgement  of  fines, 
are  supposed  to  inspect  the  age.  of  all  those  who  ac- 
knowledge a  fine  before  them,  pursuant  to  the  direc<- 
tions  in  the  statute  demodo  levandijines ;  and  if,  after 
fiuch  inspection,  they  are  permitted  to  levy  a  fine,  it 


prayiog  that  erery  persdn  who  had  levied  a  fine  during  his  infancy, 
ihoidd  be  allowed  a  certain  time^  such  as  two  years,  after  he  attained 
lus  full  age,  to  rererse  it ;  to  which  the  King  answered,  that  he 
wvuld  consider  against  the  next  Parliament*  whether  it  would  be 
proper  to  alter  ihe  old  law  in  this  point  or  not. 

Vol.  V.  L 
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3  Atk.  71  h    is  presumed  they  are  of  suflScient  age :  and  the  in^ 

fant  cannot,  therefbre,  in  that  court,  aver  his  dis- 
ability. But  if,  upon  a  writ  of  error  brought  in  a 
superior  court,  he  is  inspected,  and  found  not  to  be 
of  fiill  age,  the  fine  may  be  reversed :  because  the 
puUic  inspection  of  an  infant  by.  the  Judges,  in  a 
court  of  record,  is  of  equal  notoriety  and  authen- 
ticity with  a  former  record  of  the  infant's  having 
levied  a  fine,  which  supposes  him  to  be  of  full  age  \ 
.  and  therefore,  as  both  facts  are  recorded,  and  con- 
tradict one  another,  the  latter  fact  will  prevail. 

12  Ocp.  122.  41.  If  the  fact  of  infancy  were  permitted  to  be 
tried  by  any  other  mode  than  the  personal  inq>ec- 
tion  of  the  infant  in  a  court  of  record,  averments 
might  be  made  many  years  after  a  fine  had  been 
levied,  that  the  perspn  who  acknowledged  it  was  an 
-  infant  at  the  time :  |}y  which  means,  records  might 
be  avoided  by  hare  averments,  which  would  be  pro- 
ductive of  the  greatest  confi^ion. 

1  Inst.  131  a.      4g^  If  the  person  of  an  infant  be  inspected  by  the 

Keckwith'8    Judges,  and  it  is  once  recorded  that  he  is  within  age; 

8^4  *  ^*^*     although  the  infant  should  attain  his  full  age,  or  die 

before  the  fine  is  reversed ;  yet  he,  or  his  heirs,  may 
reverse  it  at  any  time  afterwai^ds. 

^"^12M  d       ^'  ^^  infant  acknowledged  a  fine,  and  the  cog- 
444.'  nizee  omitted  to  get  it  engrossed,  until  the  infant 

should  attain  his  full  age,  in  order  to  prevent  him 
from  bringing  a  writ  of  error.  The  Court,  upon  a 
view  of  the  cognizance  produced  by  the  infant,  and 
upon  his  prayer  to  be  inspected,  and  to  have  his  non- 
age recorded,  inspected  him,  and  recorded  his  in» 
fancy,  in  order  to  give  him  the  benefit  of  his  writ  of 
error ;  which  he  must  otherwise  have  lost»  as  bis 
non-age  determined  before  the  next  term. 
The  principles  here  laid  down  respecting  fines 
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levied  by  infants,  are  con&med  by  the  following 
bases. — ^Anne  Hungate's  case,  12  Rep,  122.  Wars- 
corabe  v.  Carrell,  Id.  124.  Dyer,  220.  Herbert 
Parrot's  case,  2  Vent.  SO.  1  Mod.  246.  Hutchin^ 
son's  case,  3  Lev.  36.  Sherlock's  case.  Sty.  457. 
Cousin's  Case,  1  Vent.  69.  Reqtiishe  v.  Rgquishe^ 
Bulst.  p.  2.  320.    Poyntz's  case,  Cro.  Jac.  230. 

44.  By  the  statute  7  Anne,  c.  19*  it  is  enacted.  Exception, 
that  it  shall  and  may  be  lawful  to  and  for  any  per-  i^J?L,. 
ion,  under  the  age  of  twenty-one  years,  by  the  di- 
rection of  the  Court  of  Chancery  or  Exchequer,  on 

the  petition  of  the  ]persons  for  whom  such  infants 
shall  be  Seised  or  possessed  in  trust,  to  convey  sihd 
assure  any  such  lands,  tenements,  or  hcfreditanleints  3  Atk.  164. 
in  such  manner  as  the  said  Court  shall  direct. 

45.  Upon  a  petitioti  in  Chancery,  praying  that  an  Etparte 
infant,  -the  heir  of  a  mortgagee  in  fee,  who  was  like-  3  jj^^  479^ 
wise  a  feme  covert,  might  convey  by  fine,  under  this  Oom.  Hep4 
statute,  the  master  reportiiig  it  necessary. 

Lord  Hardwicke  said^  this  question  caiAe  before^ 
him  soon  after  he  had  the  Seals^  and  that  he  Consulted 
with  Lord  Ch.  B.  Comylis ;  who  thought  the  Court 
might  order  an  infant,  who  was  a  feme  covert,  to 
levy  a  fine ;  for  the  act  was  general,  that  all  persons 
under  age  should  convey  and  assure  ;   and  that  as  a  Vide  3  P. 
femfe  covert  of  full  age  could  not  assure  but  by  fine,  J^^b^J^' 
the  Court  might  direct  an  infant  to  convey  in  the  Lombe, 
same  manner ;  and  an  order  was  made  accordingly.         ^^' 

46.  By  the  statute  4  Geo.  IIL  c.  16.  it  is  eii- 
acted,  that  it  shall  and  may  be  lawful  for  any  infants, 
having  estates  in  lands,  tenements,  or  hereditaments, 
^thib  the  duchy  of  Lancaster,  or  the  counties  pala- 
tine of  Chester,  Lancaster,  and  Durham,  or  in  the  . 
principality  of  WaJe^i  by  the  direction  of  the  Court 
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of  the  Duchy  Chamber  of  Lancaster,  of  the  Cooit  of 

Exchequer  in  the  county  palatine  of  Chester,  or  of 

tiie  Court  of  Chancery  of  the  county  palatine  of 

Lancaster,  or  the  Court  of  Chancery  of  the  county 

« palatine  of  Durham,  and  of  the  several  courts  of  th« 

great    sessions    in  Wales  respectively,   to  convey 

and  assure  any  such  lands,  tenements,  or  heredita*' 

ments,  in  such  majoin^r  ^  the  said  several  courts  bM 

direct 

idiou  tDd         47.  Idiots,  lunatics,  and  generally  all  persons  of 

Lunatics.       non-gane  memory,  are  inbapable  of  levying  lines; 

and  the  statute  de  modo  Ufogndi  fines  expressly  di- 
rects, that  persons  of  this  description  shall  not  be 
permitted  to  levy  a  fine.  But  still,  if  the  Judges  or 
Commissioners  allow  them  to  levy  a  fine,  it  can  nevec 
afterwards  be  reversed  by  an  averment  that  the 
4  Rep.  124.    cognizors  laboured  under  any  of  those  disabilities: 

bedause  the  record  and  judgment  of  the  court,  being 
Tit.  32.  c.  12.  the  highest  evidence  in  the  law,  the  cognizors  must 
^  ^^*  be  presumed  to  have  been  capable  of  contracting  ^ 

th^  time ;  therefore,  np  averment  can  be  admitted  to 
the  contrary.    A  deqlaration  of  the  uses  of  a  fpe^by 
an  idiot  or  lunatic,  will  also  be  good  at  law. 
I21lep.l24.      48*    One   Henry  Bushley,  a  monstrous  and  de« 

formed  cripple,  and  idiot,  was  taken  from  his  jgnxi* 
dian,  and  carried  to  a  place  unknown,  where  he  vss 
kept  in  secret,  until  he  had  acknowledged  a  fine  ot 
his  lairds  before  Justice  Southcot,  to  one  BotboiJK* 
and  had  declared  the  use  of  the  fiQ^  to  BQtbQine  m 
his  he^. 

Henry  Bushley  was  afterwards  found  by  inq^^** 
tion  to  have  been  an  idiot,  a  nativUatef  and  up<»  * 
action  brought  by  a  person  who  clahned  ^^ 
Botbpm'e,  the  idiot  was  sent  out  of  the  Court  ^ 
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Wards  upon  a  man's  shoulders,  to  be  shown  to  the 
Judges  of  the  Court  of  Common  Peas,  Lord  Chief 
Justice  Dyer  said,  that  the  Judge  who  took  the  fine 
was  not  worthy  to  take  another  :  but  notwithstanding 
this,  and  although  the  monstrous  deformity  and 
idiotcy  of  Bushley  was  apparent  and  visible,  yet  the 
ftie  stood  good. 

It  was  moved  as  a  doubt  in  the  Court  of  Wards, 
whether  this  fine  should  not  eniure  to  the  use  of  the 
idiot  and  his  heirs  ;  for  although  it  was  agreed,  that 
the  fine,  being  of  record,  bound  the  idiot,  yet  it  was 
contended,  that  the  deed  executed  by  the  idiot  was 
nbt  sufficient  to  direct  the  uses  of  the  fine ;  but  it 
was -Fesolved,  "That  ibrasmuch  as  he  was  enabled  2 Rep. sac 
by  the  fine  as  to  the  principal,  he  should  not  be  vide  infra. 
disabled  to  limit  the  uses,  which  are  but  as  acces- 
sary.'* 

49.  One  Hugh  Lewing,  who  was  an  idiot,  and  so  Hugh  Lew- 
found  by  office,  levied  a  fine,  and  declared  the  uses  ^\qv^^% 
of  it  by  indenture.     It  was  resolved  in  the  Court  of  Winch,  106. 
Wards  by  the  Lords  Chief  Justices  Wray  and  Dyer, 

that  both  the  fine  and  declaration  of  uses  should 
stand  good,  as  neither  Hugh  Lewing  nor  his  heirs 
could  aver  that  he  was  an  idiot :  and  it  was  said  by 
the  Court,  that  they  would  sooner  suppose  the  office 
found  to  have  been  erroneous,  than  bring  a  judicial 
act  into  question,  or  the  judgement  of  the  court  in 
which  the  fine  was  levied. 

50.  A  complaint  was  made  to  the  Court  of  Com*  Lister  ▼. 
mon  Pleas  by  Thomas  Cust,  supported  by  many  affi-  gj^^  21a 
davits,  seftiBg  forth,  that  Johanna  Lister,  one  of  the 
cognizora  in  a  fine  lately  levied,  had  for  some  years 

past  been  disordered  in  her  senses,  and  was  so  at  the 
time  when  the  said  fine  was  levied.  The  Court  there- 
qpon  made  a  rule  to  show  cause  why  the  fine  should 

1.3 
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not  be  vacated ;  and  for  John  Hancock,  one  of  the- 
commissioners  (who,  with  two  others,  took  the  fine 
by  dedimus  potestatem\  to  answer  the  matters  in  the 
affidavits.  Upon  an  enlargement  of  the  rule,  the 
C0u)i;  recommended  it  to  them  to  produce  the  s^d 
Johanna  Lister^  who  resided  in  Yorkshire,  and  <acr 
cordingly  she  was  brought  into  court :  smd  being; 
examined  by  the  Lord  Chief  Justice,  appended  to  bei 
a  person  of  good  capacity,  and  very  w^ll  to  under- 
stand  the  intent  of  a  fine,  and  the  deed  declaHncr  the 
uses  thereof,  which  wsis  in  favoii^  of  her  husband, 
with  whom  she  had  lived  many  year^.and  upon 
whom  she  \sfas  desirous  to  settle  her  estate*  and  pres . 
vent  its  defending  to  the  said  Thomas  Cust^  her 
nephew  and  heir  at  law.  The  Court  discharged  the 
rule,  wi'tK  costs  of  the  application,  and  the  e^^nces 

^\'\:'^  of  the  said  Johanna's  Journey  to  Westminster,  to  be  ^ 

:     '|)aid.by  Cust. 

Corpo^wbas' "^   51.  Corporations  aggregate  cannot  levy  fines;  be-  . 

cause,  being  invisible  bodies,  they  call  only  appear 

Co.  Read,  7.  by  attorney:   whereas  the  statute  cfe  modo  levandi 
fines  requires  that  the  parties  to  a  fine  shall  appear 
personally  before  the  Judges.    But  Lord  Coke  says, 
that  a  sole  corporation  may  acknowledge  a  fin^. 

Who  may  52.  With  respect  to  the  persons  who  are  capable, 

Touch.  7  °^  ^^  being  cognizees,  aiid  of  taking  any  estate  by  fine, 

it  will  be  sufficient  to  observe,  that  all  those  who  are 
enabled  by  the  common  law  to  take  by  way  of  grant,, 
may  also  take  ^n  estate  by  fine ;  such  as  infants, 
married  women,  corporations  sole  or  aggregate ;  for 
an  estate  may  be  t^en  in  a  fine  by  attorney ;  or  any- 
other  person,  except  those  who  are  considered  in  law 
as  civilly  dead. 

Wilfion  V.  53.  The  King  may  take  lapds  by  fine,  because  it 

Berkelej,         ♦  ^  •         \  i     *        /.  i  , 

Vlowd.  237,    IS  ^  matter  of  record :    and  therefore,  where    the 
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Marquis  of  Berkeley  levied  a  fine  to  certain  personss 
who  granted  and  rendered  to  Lord  Berkeley,  and 
the  heirs  male  of  his  body,  remainder  to  King 
Henry  VII.  and  the  heirs  male  of  his  body ;  it  vas 
held  that  the  estate  was  well  vested  in  the  King. 
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TITLE  XXXy. 


FINE. 


CHAR  VL 

Of  what  Things  a  Fine  may  he  levied^  and  hy  what 

DescripHons. 


1.  Every  Speciei  of  Real  Pro- 
perty. 
i.  New  Rwer  Shares. 
8.  nthei. 


9m  But  not  Money  to  be  laid  oui 

in  Landn 
10.  By  what  Deicriptioni. 


Section  1. 


JByerySpecies     A  FINE  may  be  levied  of  every  species  of  real 


property ;  such  as  of  an  honour,  manor,  mes- 


Id^m* 


of  Real  Pro- 
|i€rty. 

Co.Read.ii«  suage,  dovehouse,  garden,  orchard,  land,  meadow^ 

pasture,  wood,  underwood,  fishing,  chase,  warren^ 
fair,  toll,  waifs,  eatrays, .  common,  &c.  And  in  ge- 
neral it  may  be  l^id  down  as  a  certain  rule,  that  a  fine 
may  be  levied  of  every  thing  whereof  a  praecipe 
^d  reddat,  oxfadaij  lies. 

2.  There  arc  even  some  things  whereof  a  fine  m^y 
be  levied,  although  a  prtscipe  quod  reddat  cannot  be 
brought  for  them ;  d#  an  office,  for  which  neither  a 
prcecipe  nor  an  assia^  liiA,  but  only  a  quod  pemUttak 

9.  A  fine  may  be  levied  of  an  advowson  in  gross^ 
or  right  of  presentation  to  an  ecclesiastical  beneficcj 
of  which  there  are  a  variety  of  instances* 

4.  A  fine  inay  be  levied  of  a  chief  rentj  a  rent* 
charge,  or  any  other  rent  which  is  actually  in  esse^ 
But  a  fine  Cannot  be  levied  of  an  annuity  to  a  mail 


8  Rep.  145  b. 

iWili.R« 
p.  2. 342. 

Touch.  11* 
1  Stnu  10&  . 
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and  his  heirsi  because  it  is  only  a  personal  in* 
heritance. 

5.  A  fine  may  be  levied  of  any  thing  that  lies  in  west  Symb. 
prender ;  provided  it  can  be  ascertained  with  suffi-  ^  ^^* 
cient  accuracy :    but  oi  things  uncertain,  such  as 
common  without  number,  a  fine  cannot  be  levied. 

6.  A  fine  may  be  levied  of  an  undivided  part  of  a  Moo.  250. 
manor,  messuage,  or  other  real  estate,  as  well  as  of  Touch.  12, 
the  whole }  and  the  writ  must  be  for  an  undivided 
moiety,  thirds  or  fourth  part  of  a  manor,  messuage, 

&c.  But  if  an  entire  thing,  as  a  manor  or  messuage, 
be  parted;  as  if  the  manor  of  Dale  be  divided  into  two 
parts ;  if  the  division  be  so  made,  that  the  manor  of 
that  part  be  not  extinct ;  and  a  fine  is  levied  of  a 
part  of  it,  it  must  pass  by  the  name  of  the  whol6 ;  as 
de  manerio  de  D.  cum  pertmenHis. 

7.  A  fine  may  be,  and  is  usually  levied  of  New  New  Rirer 

River  shares,  by  the  description  of  so  much  land  co-  ®^""* 

vered  with  water ;  and  whenever  a  fine  is  necessary  2  P.  Wms. 

10*7 
to  be  levied  of  such  shares,  as  the  New  River  runs  Townsend  v. 

through  three  counties,  Hertford,  Middlesejc,  and  Wyndham, 

London,  there  must  be  three  several  fines,  oqe  being  ^  32'. 

necessary  for  each  county. 

8.  It  has  been  stated  that,  at  the  dissolution  of  the  Tithes. 
monasteries  by  Henry  VIII.  the  appropriatio^as  of  '^^22.)68-9^ 
the  sevend  rectories,  parsonages,  and  other  eccle* 
siastical  benefices  which  belonged  to  the  religioua 

houses^  became  vested  in  the  King,  who.  granted 
them  to  lay  perspns.  And  in  t>r4er  to  enable  such 
pejcspns  tqe^icercise  every  act  of  dominion  over  their, 
new  ^a(X[uifutipns,  it  was  enacted  by  the  statute  32 
Hen«  yjIL  c  7#  $  7*  th^  in  all  caseSi  where  any  per^ 
son  or  p^sj^as  should  have  any  estate,  or  interest. itt 
any  parsonageii  vicarage  pgjrtim^  p^jmon,  tithes,  ob*^ 
latioi%  €^  ptiiei^  ecclesiastical  pr  spiritqai  profit,  wliic)) 
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fthould  come  into  temporal  hands  and  lay  uses,  they 
should  have  the  same  remedies  as  for  other  lands  and 
tenements :  *'  And  that  writs  of  covenant  and  other 
writs  of  fines  to  be  levied,  and  all  other  assurances  to 
be  had,  made,  or  conveyed,  of  any  parsonage,  vi- 
carage, portion,  pension,  or  other  profit  called  ecclesi- 
astical or  spiritual,  as  is  aforesaid,  should  be  thereafter 
devised  and  .granted  in  Chancery,  according  as  had 
been  used  for  fines  to  be  levied,  and  assurances  to  be 
had  or  made,  or  conveyed,  of  lands,  tenements,  or 
other  hereditaments ;   and  that  all  judgments  to  be 
given  upon  any  of  the  said  writs  original,  so  to  be 
devised  or  granted,  of  or  for  any  of  the  premises,  or 
any  of  them,  and  all  fines  to  be  levied  and  acknow- 
ledged in  any  of  the  King's   said  cQurts  thereof^ 
should  be  of  like  force  and  e£fect  in  law,  to  all  in- 
tents and  purposes,  as  judgments  given,  and  fines 
levied,  of  lands,  tenements,  and  hereditaments  in  the 
same  courts,  upon  writs  original  therefore  duly  pur- 
sued and  prosecutiad ;  albeit  no  such  form  of  writs 
original  out  of  the  said  Court  of  Chancery  had  there- 
tofore proceeded  or  been  awarded/' 
But  not  Mo-      9,  We  have  seen  that,  in  equity,  where  money  is 
out  in  Land.  Covenanted  or  directed  to  be  laid  out  in  the  purchase 
Tit.  1.  §  6.    |)f  i^n(}^  sueii  money  is  considered  as  land ;  but  still 
Tit.  2.  c.  2.   a  fine  cannot  be  levied  of  it,  until  it  is  actually  in-> 
*  vested  in  land 

Bj  what  De-      10,  ^  With  respect  to  the  descriptions  which  are 
ffcnptions.      necessary  to  be  used  in  a  writ  of  covenant,  of  those 

things  whereof  fines  are  levied,  they  should  be  the 
same  as  are  used  in  a  prcedpe  quod  reddat,  in  an  ad- 
versary suit.  But  a  fine  being  now  considered  as  a 
common  assurance,  or  Conveyance  by  consent, .  it  is 
construed  more  favourably  than  a  judgement. 
Touch,  ^1.         11.  An  honour  may  pass  by  the  name  of  a  manor^ 
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or  by  its  proper  name ;  as  de  hanore  de  T.  or  de  ma* 
ntrio  de  T.  And  where  a  manor  is  demanded^  it  is 
sufficient  to  describe  it  by  its  name  and  the  county 
wherein  it  is  situated^  without  mentioning  the  \tM 
where  it  lies,  fbr.it  may  be  out  of  any  vill,  or  extend 
into  several  vills. 

19.  Where  a  manor  extends  into  several  vills,  as  Hem.  13. 
A*  B.  and  C,  it  is  good  to  express  all  or  none :  for  if  x  27.  ^"^  * 
any  one  of  the  yills  be  omitted,  no  part  of  the  manor 
situated  in  that  vill  will  pass ;  though  a  fine  of  the 
mlanor,  with  the  appurtenances,  would  have  carried 
the  whole  nutnor, 

.  IS.  It  was  formerly  held,  that  where  a  fine  was  Bialiet  v« 
levied  of  a  manor,  nothing  but  a  real  manor  would  ^^^V 
pass,  and  not  a  reputed  manor.    But  it  has  lonir  since  524.  707. 
been  agreed,  that  a  manor  in  reputation  only  will  ^^^ 
pass  in  a  fine  by  the  word  manor ;  and  that  when  a  6  Rep.  53. 
fine  is  levied  of  a  manor,  Adth  its  appurtenances, 
lands,  reputed  to  be  parcel  of  the  manor,  will  pass. 

14.  Parsonages,  rectorjes,  viparages,  or  tithes  im*  .Toucb.  12. 
propriate,  do  nqt  pass  by  the  words,  the  advowson 

of  the  church  of  S.  but  by  the  words,  the  rectory  of . 

the  church  of  S. ;  with  the  appurtenances.    For  the  Tit.  22.  f  7Q. 

wor4  rectory  comprehends  the  parish  church  with  all . 

its  rights,  glebes,  tithes,  and  other  profits  whatsoever.  . 

But  where  a  fine  is  levied  of  a  right  of  presentation  Touch.  12^ 

to  a  church  only,  the  words  are,,  of  the  advowson  of* 

the  <:hurch  of  S.  and  not  with  the  appurtenances. 

And  where  a  fine  is  levied  of  a  vicarage  endowed,  . 

the  writ  must  bci  of  the  advowson  of  the  vicarage  of 

S.  and  not  .with  the  appurtenances.      And  where 

there  is  no  vicarage  endowed,  it  must  pass  under  the 

words,  the  advowson  of  the  church  of  S. 

15.  Land  ought  to  be .  demanded  by  the  certain  Idem, 
{[^easure  of  its  quantity,  according  to  the  usual  nipdei  ^ 
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by  which  it »  measured ;  ad  an  acii^,  o:ii^iig,  hide, 
rood,  ^c. ;  and  by  the  names  which  are  usually  ^ven 
to  the  different  kinds  of  land ;  *as  arable^  meadow, 
pasture,  &c. 
tVaddy  v.  16.  Where  a  fine  was  levied  of  a  certain  number  of 

8  ST^d  276     2cres  of  land,  it  became  a  question  wliether  the  acres 

were  to  be  considered  as  customary  acres,  or  accord- 
ing to  the  statute  de  terris  mensurandis  ;  nor  does  it 
appear  how  the  case  was  determined.  But  Lord  Coke 
Bruyn'sCase,  mentions  a  case  where  it  was  adjudged,  that  in  a  com- 
6  Rep.  67  «•    ^^  recovery  of  a  certain  number  of  acres  of  land, 

they  should  be  estimated  according  to  the  customary 
and  usual  measure  of  the  country,  and  not  accordiiig 
to  the  statute  de  terris  mensurandis. 
Tit.32.c.20;      17.  The  particular  vill  or  hamlet,  town,  hundred 
*  ^^'  and  county,  in  which  the  lands  lie,  ought  to  be  men- 

tioned in  the  fine.  And  where  a  fine  was  intended 
to  be  levied  oi  lands  lying  in  two  vills,  and  one  of  the 
vills  only  was  mentioned  in  the  writ,  it  was  held,  that 
the  lands  lyitig  in  the  other  vill  did  not  pass. 
Stork  V.  Fox,  18.  Upon  a  special  .verdict  it  appeared,  that  there 
<pre.  Ja.  120.  yf^^  t^o  vills,  Walton  and  Street,  in  the  parish  of 

Street.  A  fine  was  levied  of  certain  lands  in  Street ; 
^nd  whether  the  lands  in  Walton  passed  by  that  finej 
was  the  question. 

It  was  adjudged  that  they  did  not  pass  ;  for  Street 
being  a  distinct  vill,  and  so  found  by  the  verdict,  al- 
though the  parish  of  Street  comprehended  them  both, 
yet  the  lands  in  Walton  were  not  comprised  in  the 
fine.  But  if  the  fine  had  been  levied  generally^ 
lands  in  the  parish  of  Street,  then  ail  had  well  passed. 
19.  If  a  fine  be  levied  of  lands  in  A.,  and  the  party 
has  also  lands  in  R,  yet  if  the  constable  of  A.  i*  ^ 
constable  of  B.,. all  the  lands  shall  pass ;  for  in  Such 
^asi^s^bc'tb  placeii  constitute  the  same  vill* 
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90.  Upon  a  special  verdict  it  appeared,  that  a  fine  Waidron  v. 
had  been  levied  of  aU  the  cogtuzor's  land  in  A.^  md  i  Mod.  78! 
that   he  had  lands  in  B. ;  that  a  tithingman  was  *  ^^°^' '  ^^* 
appointed  in  B.^.but  that  the  constables  of  A.  exer- 
cised their  authority,  not  oaly  in  A.,  but  also  in  B. 

Lord  Holt  said,  one  parish  might  contain  three 
vills.  The  parish  of  A.  may  contain  the  viUs  of  A. 
B.  and  C*. ;  that  is»  where  there  were  distinct  con^ 
stables  in  every  one  of  them.  But  if  the  constable 
of  A.  ran  through  ^he  whole,  then  was  the  whole  but 
one  vill  in  law ;  or  where  there  was  a  tithingman^  it 
might  be  a  vill ;  but  if  the  constable  ran  through  the 
tithing,  then  it  was  all  one  vill.  He  knew  where  S^ 
or  4,000/.  a  year  had  been  enjoyed  by  a  fine  levied  of 
land  in  the  vill^  of  A.,  in  which  were  five  several 
hamlets,  in  which  were  tithings,  but  the  constable  of 
A.  ran  through  them  all ;  and  upon  that,  it  was  held 
good  for  ail.  There  was  a  case  of  the  constable  of 
Blandfbrd  Forum,  wherein  it  was  held,  that  if  he  had 
a  concurrent  jurisdiction  with  all  the  rest  of  the  con-* 
stables,  the  fine  would  have  passed  the  lands  in  all. 
In  aome  placets  they  had.  tithingmen,  and  no  con«- 
stables. 

21.  A  fine  may  be  levied  of  a  close  or  messuage  by 
a  known  name,  without  any  mentian  of  the  vill  or 
hamlet  in  which  it  lies. 

*99#  In  trespass,  the  question  was,  whether  a  fine  Monck  v. 
mi^t  be  levied  of  a  cla3^  by  a  known  name,  in  a  Cro.ll.  ^lii 
viU,  without  any  mention  of  the  viU  or  hamlet  in 
wfaftcb  it  lay. 

It.wa0  adjudged^  that  the  fine  was  good  enough  ; 
for  it  was  but  the  agreement  of  the  parties,  which 
bemg  recorded,  although  there  was  neither  viil  nor 
hamlet  mentioned  wherein  it  lay,  it  was  good.  And 
notwithstanding  it  was  objected^  that  a  prcecipe  ought 
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*to  be  in  a  village  or  hamlet,  or  place  known  out  of  a 
village  or  hamlet,  as  appeared  by  all  pleadings ;  for 
if  the  place  known  was  within  a  vill  or  a  hamlet,  the' 
prcedpe  ought  to  be  brought  accordingly ;  yet  it  warf 
answered,  that  this  was  true  in  a  prcscipe  or  other 
writ  to  which  the  defendant  was  to  answer  ;  but  this 
being  but  a  concord  and  agreement  of  the  parties^ 
and  no  exception  taken,  but  the  fine  drawn  and  pass- 
ed, it  was  good. 
FaveleyT.  23.  It  was  found  by  spedal  verdict,  that  John 

Cro^Car  269  ^^'^^>  being  tenant  in  tail  of  a  certain  messuage  and 
276.  '  lands  called  Easton's,  lying  in  Bishop's  Morchard, 

levied  a  fine  thereof,  by  the  name  of  a  messuage  and 
200  acres  of  land  $  50  acres,  &c.  in  Essington,  Eas-i- 
ton,  and  Chilford  ;  and  that  there  was  not  any  vill  or 
hamlet  or  place  known  by  the  name  of  the  messuiige 
or  tenement  called  Easton's,  out  of  the  vills  or  ham- 
lets ;  and  that  none  of  the  said  tenements  were  in 
Essington  or  Chilford. 

The  question  was,  whether,  upon  this  matter  found, 
a  fine  levied  of  lands  in  places  known  in  a  vill,  not 
mentioning  the  vill  or  hamlet  where  the  lands  are^ 
was  good. 

All  the  Judges  were  of  opinion  that  the  fine  was 
good ;  because,  being  but  an  assurance,  it  was  to  be 
taken  favourably. 
Stud  T.    .  24.  The  word  tenement  is  not  a  sufiicterit  descrip- 

f  Lwo^Yss.  ^^^^  ^^  *^y  thing  whereof  a  fine  is  levied ;  for  a  tene* 

ment  may  consist  of  a  messuage,  land,  or  any  other 

thing  which  lies  in  tenure.    And  there  is  an  instance 

where  a  fine,  levied  of  two  tenements,  was  reversed 

by  writ  of  error. 

Vide  Tit.  32.      25.  In  the  case  of  bxi  ambiguitas  latens  in  the  de- 

^'.    •      *     scription  of  the  things  whereof  a  fine  is  levied,  an 

5  Mod.  235.  *  averment  is  admitted  to  explain  it.   Thus  if  a  p^^on 
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has  two  manors,  which  are  both  known  by  the  namc^ 
of  Dale,  and  he  levies  a  fine  of  the  manor  of  Dale 
generally,  circumstances  may  be  given  in  evidence 
to  prove  which  manor  was  intended  to  pass  by  the 
fide* 

26.  A  fine  does  not  ascertain  but  only  comprises  Tit.  32.  c.l2. 
the  lands  whereof  it  is  levied ;  so  that  it  is  in  all  cases  ^  ^* 
extiremely  proper  to  have  a  declaration  of  uses,  in 
order  that  the  precise  lands  comprehended  in  the  fine, 
and  intended  to  pass  by  it,  may  be  ascertained. 

27*  There  are  frequent  instances  of  tenants  in  fee  2  Atk.24h 
simple,  who,  in  levying  fines,  insert  more  parcels  \^^'^'"''' 
of  land  than  do  actually  belong  to  them  ;  in  which 
case  Lord  Hardwicke  says,  a  court  of  equi^  will 
restrain  the  operation  of  the  fide  to  such  lands  as  do 
really  belong  to  the  parties^ 
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Section  1. 

FINES  being  now  considered  as -common  assur* 
anceSy  made  with  the  consent  of  the  parties^ 
the  Court  of  Common  Heas,  upon  the  authority  of  the 
statute  8  Hen.  VI.  c.  12.,  by  which  the  Ju^s  are 
authOTized  to  reform  and  amend  all  misprisions  of 
clerks  in  records,  has  frequently  permitted  fines  to  be 
amended ;  where  any  palpable  mistake  or  misprision 
has  been  made  by  the  officers  of  the  Court,  in  the 
entry  of  the  King's  silver,  the  proclamations,  or  the 
description  of  the  lands. 

S.  The  Judges  have,  in  some  instances,  even  directed 
the  original  writ,  upon  which  a  fine  has  been  levied,  to 
be  amended.  But  the  propriety  of  such  amendment 
jeems,  from  some  modem  determinations,  to  be  ex« 
tremely  doubtfiil. 

9.  A  writ  of  error  was  brought  to  reverse  a  fine^ 
and  the  error  assigned  was,  that  the  writ  of  covenant 
bore  teste  the  24th  of  April,  returnable  gtmd.  pasch. 
which  was  the  14th  of  April,  so  that  the  return  was 
before  the  teste. 
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It  waa  resolyed  by  the  whole  Court,  that  the  writ 
should  be  amended,  because  fines  were  nothing  more 
than  common  assurance9>  entered  into  with  the  mutual 
consent  of  the  parties.    This  case  is  however  said  to 
be  totally  misreported ;  and  the  doctrine  there  laid 
down,  t}iat  an  original  writ  may  be  amended,  has 
been  contradicted  by  the  following  determination. 
.    4.  Lord  Pembroke  petitioned  the  House  of  Lords  Pembroke ' 
for  a  bill  to  set  aside  an  amendment  made  in  a  fine,  { Saik.'52! 
levied  in  the  Court  of  Gredt  Sessions  in  Wales.  ^^^^  ^^* 

It  was  referred  to  the  Judges  whether  the  fine  was 
amendable  in  those  particulars,  in  which  it  had  been 
amended ;  and  whether  such  amendments  were  war- 
Tanl;ed  by  law.  One  of  the  amendments,  was  in  the 
original  writ,  which  had  been  tested  six  months  after 
the  dedimus  for  the  caption. 

Lord  Holt  certified  the  opinion  of  the  Judges  to  be, 
that  the  writ  of  covenant,  being  an  original  writ,  was 
not  amendable,  either  by  the  common  law,  or  by  any 
statute.  That  neither  the  14  £dw.  III.  nor  the 
8  Hen.  VL  warranted  such  an  amendment.    That  as 

« 

to  this  purpose  there  was  no  difference  between  adver- 
sary actions  and  amicable  ones ;  for  no  court  could 
amend  a  mistake  in  a  deed,  which  was  as  much  a  Cooker.  — 
oommon  assurance  as  a  fine ;  and  that  Gage's  case  4  Taunt.  644. 
was  misreportedt  and  was  not  law. 

5.  In  Lord  Raymond's  Reports,  it  is  said  by  Mr.  yo1.2.  1066. 
Justice  Pi>well,  that .  the  teste  of  an  original  writ  was 
not  amendable ;  that  it  was  so  resolved  by  the  House 
of  Lords,  with  theconcmrent  opinion  of  all  the  Judges, 
upon  consideration  of  Gage's  case,  in  the  case  of  Lord 
Jefieries^;  and  a  judgement  given  in  Wales  upon^he 
authority  of  that  case,  was  reversed ;  and  upon  that 
occasion  the  record  of  Gage's  case  was  searched  for, 
and  found  not  to  warrant  the  report.  And  Lord  Holt 

VoL.V.  M 
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Gill  ^.Teates,  said,  the  record  of  Gage's  case  was  in  Coke^s  Entries, 
4Taunt.708.  ^j^  j.^^^.^  ^  ^  ^^  ^  ^^^^  ^^^  judgment  of  tfcc 

Court  was  contrary  to  the  report ;  for  the  writ  ^fus 

not  amended,  but  the  fine  reversed. 

Lindsay  v.         6.  In  a  lite  case  the  Court  of  Common  Pleas  refiiwd 

2  BUek.  R.    ^  amend  the  return  of  a  writ  of  covenant,  on  whiii 

1013,  a  fine  had  been  levied;  because  the  deed  df  uses 

wais  suspicious,  the  fine  having  been  taken  .from  a 
Vide  Cross  dying  woman.  But  Sir  W.  Blackstone  observes,  that 
Tit^a^'c  6.    *'^^  Cbuct  gave  no  opinion  as  to  the  propriety  of  sueh 

an  amendment,  in  a  fair  ca^e. 
Entry  of  the      ?•  A  mistake  in  the  entry  of  the  King's  silver  wift 
Kingjs  Silver,  jjg  allowed  to  be  amended. 
Bohun's  S.  Husband  and  wife  being  seised  of  the  man(Mr  of 

Cwe,  Empoles,  levied  a  fine  thereof,  by  the  name  of  the 

manor  of  Empoles,  and  of  a  great  number  of  acres  of 
land,  meadow,  &c.  according  to  the  common  fonn 
of  fines;  and  the  manor  and  tenements  wer6 valued 
at  SO  marks  per  anmmtj  so  that  the  fine  in  tiie 
hanaper  was  1  /.  6^.  8(f.,  and  therefore  the  King's 
silver,  or  post-fine,  amounted  to  40  shillings. 

The  clerk  made  the  entry  of  the  King's  silver  in 
•this  form : — Nich.  Bokun  dot  domince  regirue  40  *• 
pro  licentia  concordandij  8gc.  in  placito  conventicms 
of  so  many  acres  of  land,  meadow,  &c.  onoitting  tbe 
manor;  and  error  being  assigned  on  this  point, 
because  the  King's  silver  was  not  mentioned  to  be 
paid  as  well  for  the  manor  as  for  the  other  tene- 
ments, it  was  resolved  by  all  the  Judges,  that  the  r(^ 
of  the  entry  of  the  King's  silver  should  be  amended} 
according  to  the  writ  of  covenant,  the  note,  the 
foot,  and  the  certificate  of  the  Judges^  in  theie 
words — De  manerio  de  Empoles  cum  pertitientiis  «c, 
S^.  which  were  omitted  through  the  negligence^ 
the  clerk;  for  it  appeared  that  the  whole  sum  was 
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paid,  as  well  for  the  manor,  as  for  the  resi4ue  of  the 
tenements,  so  that  no  prejudice  was  doovs  to  the 
Queen. 

9.  Theproclamationsinafinemayalsobeamended^  X^eProcla* 
even  after  a  writ  of  error  ha^  heen  brought,  in  which  ™*'*®°"- 

a  defect  in  (he  proclamations  is  assigned  for  error. 

10.  Thus  the  proclamations  which  were  endoi^d  PowKng's 
on  the  foot  of  a  fine,  were,  pending  a  writ  of  error,  ^^*  ^^ 
allowed  to  be  amended,  according  to  the  j>roclama-  > 

tions  on  the  note  of  the  fine,  remaining  with  the 
chirographer.    And  in  another  cade,  the  proclama^  Down's  Case, 
tions  of  a  fine  were  allowed  to  be  amended,  after  a 
writ  of  error  had  been  brought,  in  which  that  circum-i 
stance  was  assi^ed  fO!r  error. 

11.  8a  where  a  mistake  had  been  made  in  the  third  .Pettus  t. 
proclamation,  on  the  foot  erf  the  fine,  and  the  fourth .  ^3  ^^,^54^ 
proclamation  was  altogether  left  out*    But  it  appear^. 

ing  that  the  proclamations  upon  the  record  remaining. 
with  the  chirographer,  and  in  the  book  of  the  chiro* 
girapber,  were  properly  made ;  it  was  adjudged  that  the 
errors  in  the  proclamations  should  be  amended. 

12.  In  the  same  manner  where  a  fine  was  levied  strillej's 
in  Mich.  11  Eliz.  and  the  proclamations  indorsed  by  ^^^2 
the  chirographer  were  right  j  but  in  the  note  of  the 

fine  delivered  to  the  custos  brevhmf  the  second  pro- 
damation  appeared  to  have  been  made  on  the  20th 
May,  where  jt  should  have  been  the  28d  May.  The 
Court  held  that  it  should  be  amended ;  for  the  en^. . 
grossment  upon  the  fine,  by  thte  chirographer,  was, 
the  fmmdation,  which,  being  right,  was  a  suflicient. 
arrant  to  amend  the  other ;  though  the  Court  held 
it  a  good  fine,  without  any  amendment. 

tS.  The  description  of  the  lands .  intended  to  be  D/acriptlon 
comprised  in  a  fine,  is  frequently  erroneous  j  bijt  m 
siieh  casfes,  whenever'  the  description  is  contrary  to 
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the  intentum  of  tKe  parties^  it  will  be  ameod^; 
provided  suck  intention  appew  finom  the  deed  ta 
lead  the  uses  of  each  fine,  or  fix>m  any  other  sufficient 
t^ircuoHtances. 

14.  Sei^eant  Pemberton  moved  to  amend  a  fine 
which  ipeas  levied  of  the  manor  of  Ighfiddt  where  the 
deed  which  declared  the  usee^  was  of  the  manor  of 
Ightfield,  which  was  the  true  name.  And  it  was 
amended  accordingly. 

15. '  It  appeared  to  the  Court,  after  the  ezatnina^ 
tion  of  the  plaintiff  and  deforciant^  the  inspectioa  of 
a  fine  levied  between  the  parties^  and  the  deed 
declaring  tiie  uses  of  the  fine ;  that  by  the  omission 
or  misprision  of  the  derk,  who.  made  and  engrossed 
the  prwcipe  and  <;oncord  of  Uie  fine^  he  supposed 
the  lands  to  He  among  others  in  tlie^paiish  of  Lan- 
ceston,  when  in  fact  there  was  no  such  pariah  in  the 
whole  county  of  Comw^,  but  that  it  ought  to  have 
been,  in  the  parish  trf'ISt.  Stephen's  near  LaneestoiL 

It  was  ordered  by  the  Court,  that  as  well  the 
prtJBcipe  and  writ  of  covenant,,  as  all  enlyies  and 
records  of  the  said  fine,  should  be  amended. and 
rectified,  by  inserting  the  words  JSL  Stephen^ s  neqr^  u 
by  law  k  ought  to  be  -done. 
*;  16.  So  where  a  motion  was  made  to;  amend  a  fiflf» 
by  inserting  the  word  WoctA  ;  and  cm  showmg  cause 
the  rule  was  made  absolute  for  the  amendment; 
although  it  was  objected  that  the  heirs  at  law  woidd 
be  prejudiced  by  the  amendment.  But  the  Court 
said,  they  could  not  take  notice  whether  it  would 
be  prgudicial  to  the  heir  at  law.  or  qot ;  aa  it  was  the 
duty  of  the  Court  to  make  the  fine  agreeable  to  ^ 
deed  of  uses,  and  to  the  intetitioti  of  the  parties.  • 

17.  Two  fines  of  land  in  the.  island  of  AnHgil^ 
were  ordered  to  be  am^ided,  upon  hearing  coun^ 


for  the  cogmzee,  and  the  hws  at  law  of  the  cogni* 
zorSf  who  had  brought  writs  of  error  to  reverse  the 
fines.  The  lands  were  described  in  the  writs»  &c. 
thus : — In  insula  de  AnUgua  m  America^  t^  partikus 
transmarimSy  viz,  in  paroehia  StmBtm  Mmw  l9Ungton 
in  com.  Middlesejp.  The  amendmeat  was  by  str^dng 
out  the  words,  in  America  in  partikus  fransmarin^ 

Articles  of  agreement  between  the  parties  to  the 
fines,  to  convey  and  assure  the  lands  in  the  island  of 
Antigua,  were  read :  and,  per  curiam^  jilie  repugnancy 
inserted  merely  through  want  of  skill,  aad  which 
would  vitiate  the  fines,  must  be  re^ected^  and  the 
fines  made  efiectual,  that  is,  in  commotafonn ;  if  they 
be  then  insufficient,  advantage  may  be  taken  thereof. 
^  18.  A  fine  levied  iin  1  Qeo»  I.  was  ordered*  to  be  Cra^ikai  y. 
amended  according  to  the  deed  of  uses^  by  striking  Banies»24«. 
out  the  word  parockia^  and  inserting  the  viord.paro^  T**"**Vn 
cfiHs  i  and  also  by  inserting  the  words  et^  Melmerby*    4Taunt.257. 

19.  It  was  moved  that  a  fine  of  lands,  levied  in  the  ^'»^«  ^» 

Reaston, 

reign  of  Queen  Anne,  m^ht  be  amended  by  a  deed  5  Taunt.  207. 

of  marriage  settlement,  on  th?  behalf  of.  one  Jjohn  ^^^^  ^* 

Smith,  tenant  in  tail  under  that  settlement,  by  alter-  3  Wib.R.58 

ihg  the  name  of  a  parish  in  the  fine,  firom  Coxley  to 

Corley  •    .  Upon  reading  the  deed,  the .  iiulenture  of 

die  £ne,  and  an  affidavit  diat  there,  was  no  such 

parish  as  Coxl^  in  the  county  where  the  lands  were ; 

the  Court  ordeted  the  fine  to  be  amended,  witii- 

out  making  any  nde    upon  any  person   to  show 

cause. 

90.  Where  one  of  the  deeds  to  lead  the.  uses  of  a  FhiUips  r. 
:&ie,  namely,  the  lease  for  a  year,  contamed  the  w<M:d  l^^]  ^  p^i 
^tithes,  but  the  deed  of  release  omitted  that  word ;  362. 
the  Comt  refused  to  amend  the  writ  of  entry,  by 
iJiserting  the  wcnrd  tithes,  though  the  release  had  the 
words,  hereditaments  and  apjfurtenances  whatsoever : 
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atid  observed,  that  the  release  did  not  convey  alf 
the  hereditaments  described  in  the  lease,  but  only 
the  hereditaments  belonging  to  the  messitages  aitd 
lands  before  described  in  the  release  itself;  and 
that  tithes  wfere  not  hereditaments  belonging  to 
Clutterbuck  land,  but  were  a  sepdrate   subject  of  tenure,  and 

1  Marsh,  406-  Hiust  be  held  by  a  different  title. 

Cent.  6.  21.  It  is  laid  down  by  Jenkins  that]  more  acres  of 

^*'  ^^'         land  do  not  pass  by  a  fine,  than  the  fine  mentions, 

although  the   indenture  that  leads  the  use  of  it 

mentions  more  acres  than  are  in  the  fine ;  for  the 

fine  is  the  foundation  of  the  estate,  and  the  estate 

ought  to  rise  out  of  it. 
22.  This  doctrine  appears  to  be  now  changed,  for 

the  number  of  acres  in  the  fine  will  be  altered  in 

Eyton  r.       conformity  to  the  deed  of  uses,  which  is  the  measure 

4  Bro.Varl.   ^Y  which  juries  usually  go  in  ascertaining  the  descrip* 

Ca,  149.        tioh  of  the  estates  whereof  a  fine  is  levied.    But 

.  where  the  deed  of  uses  is  general,  the  Court  will  not 

allow  the  number  of  acres  inserted  in  a  fine  to  b^ 

increased. 
Powell  V.  23^  On  a  motion  to  amend  a  fine  by  increasing  A* 

2  Black.  R.    number  of  acres,  the  deed  of  uses  being  general, 
1202.  g^jj^i  ^i^Q  intent  only  proved  by  affidavit  j 

Lord  Ch.  J.  De  Grey  observed,  that  amendments 
anciently  were  only  of  errors  in  the  process  of  fifle^ 
or  mistakes  in  the  description  of  the  premises ;  and 
these  were  amended  by  other  parts  of  the  same 
record :  but  the  amendment  then  required  varied  the 
extent  of  the  premises  from  50  to  84  acrea.  This 
indeed  might  be  done  upon  principle,  provided  it  iw 
intended  by  the  parties  j  but  what  was  the  evidence 
of  that  intent :  the  deed  to  lead  the  uses  could  n6t 
be  legal  evidence  of  the  wife*»  intent,  because  di« 
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was  not  examined  as  to  the  deed^  as  she  wp  to  the 
fine ;  and  so  there  was  nothing  to  amend  by. 

Sir  W.  Blackstoqe  thought  the  deed  of  uses  suf- 
ficient evidence  of  the  intention  of  the  parties,  and 
that  it  had  always  been  allowed  as  such^  even  in  the 
caL&^  of  &mes  covert ,  Luggins  v*  Rawlins,  Barnes. 
But  what  did  the  deed  of  uses  say :  it  described  no 
number  of  acres ;  that  was  to  be  proved  by  viva  voce  Bartram  r: 
evidence^  which  was  too  dangerous.  He  could  find  I'ShJJIh  446. 
no  precedent  where  the  q^uantity  or  number  of  acres 
had  been  increased,  much  less  nearly  doubled,  as  in 
this  case ;  and  was  not  for  making  a  precedent,  which 
would  give  such  an  inlet  to  fraud. 

24^.  An  error  in  the  names  of  tlie  parties  will  not  Names  of  the 
in  general  be  allowed  to  he  amended.  ^^d^?^ 

25.  On  a  motion,  to  alter  the  name  of  the  plaintii^  di^oq  ^. 
in  a  fine  from  Robert  to  John ;  on  an  affidavit  by  the  ^1?*®°* 
attorney  concerned,  that  John  Dixon  was  the  party  si 6. 
meant,  who  had  purchased  a  part  of  the  estate,  and 
that  no  deed  to  declare  the  uses  of  this  fine  had  then 
been   executed.    The  Court  thought  that  this  was 
equivalent  to  a  new  fine;  and. refused  the  motion. 

26 f  A  motion  was  made  to  amend  a  fine,  by  alter-  £x  parte 
inir  the  surnames  of  the  deforciants  in  the  writs  of  J*^^*®^?  «. . 
coveiiant  and  dedtmus  potestatem^  and  m  the  prcecipe  455. 
ao^d  concord   acknowledged  by  them,   and  at  the 
several  offices  through  which  they  had  passed,  from 
Wpod  to  Motley;  and  that  the  chirographer  should 
Jbje  ordered  to  deliver  up  such  writs,  &c.  for  the  above 
purpose.    An  affidavit  was  produced  of  the  attorney 
who  was  employed  to  pass  the  fine  three  years  before, 
and  of  the  deforciants  themselves ;   the  former  of 
,whom  stated,  that  at  the  time  he  was  employed  to 
jj^s  ,tl)ie  fine,  and  through  the  whole  of  the  transac 
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tion,  he  understood  the  names  of  the  deforciants  to 
be  Wood,  and  accordingly  inserted  that  name  instead 
of  Motley,  which  he  then  found  to  be  their  real  names^ 
in  the  writ  of  covenant ;  and  that  they,  being  illiterate 
persons,  only  put  their  mark,  and  did  not  discover 
the  mistake.  The  deforciants  stated  that  the  fine 
was  read  over  to  them,  and  they  understood  it,  but 
did  not  discover  the  mistake  which  had  been  made 
with  respect  to  their  names. 

Lord  Alvanley  said,  this  was  an  application  to 
amend  a  fine,  by  inserting  the  names  of  Motley  and 
wife,  instead  of  Wood  and  wife.  It  was  not  swora 
that  the  parties  at  the  time  the  fine  was  passed  were 
as  well  known  by  one  name  as  the  other,  or  even 
that  they  were  known  by  the  name  of  Wood  at  all; 
and  the  Court  was  desired  to  niake  the  amendment, 
without  any  reason  given,,  why  one  name  was  put  for 
the  other.  The  consequences  of  such  an  amendment 
must  be  obvious  to  every  body.  Suppose  an  eject- 
ment brought,  and  a  search  made  for  a  fine  and 
none  found,  and  then,  when  the  parties  came  to  trial, 
a  fine  is  produced,  which  escaped  the  search  because^ 
the  name  had  been  changed.  These  amendments 
ought  not  to  be  made,  except  in  cases  where  Ae 
alteration  was  of  such  a  nature  as  that  no  one  could  bfe 
misled  by  it.  He  would  go  farther  and  say»  that  if 
the  Court  of  Common  Pleas  had  allowed  such  an 

Ex  parte       amendment  as  was  then  applied  for,  he,  as  Master  of 

fBc^iPul  **®  Rolls,  would  not  have  granted  a  new  writ  of 

455.  cbvenant. 

Vide  TO.  3f .      Th6  Other  Judges  concurred,  and  the  motion  was 

c.  9.  mused. 

xJStiUnot      ^-  Although  the  Court  of  Conunon  Heas  wiU 

be  altered  to  amend  a  fine,  in  matters  of  form^  yet  where  a  fin^ 

another. 


Title  XXXV.   Fine.    a.  vii.  S  «7,  28.  l69 

is  recorded  of  one  term,  that  Court  will  not  alter  it, 
and  make  it  a  fine  of  another  term* 

£8.  A  fine  was  taken  on  the  1st  October  1770,  Heath  r. 
10  Geo.  III.  and  acjcnowledged  before  commissioners,  2  Black!  R. 
in  which  Sir  J.  Eardly  Wilmot,  then  Lord  Ch.  J.  of  778. 
the  Court  of  Common  Pleas,  and  others,  were  cogni-  piQ^^  73. 
zors,  which  was  passed,  engrossed,  and  recorded  as 
a  fine  of  the  preceding  Trinity  term.      Sir  J.  £. 
Wilmot  had  nothing  in  the  lands,  until  a  few  days 
before  he  acknowledged  the  fine;  and  therefore  in 
the  deed  to  lead  the  uses  thereof,  it  was  covenanted 
by  the  parties,  that  the  fine  should  be  levied  as  of  the 
Michaelmas  term  next   ensuing  the  acknowledge- 
ment thereof;  but  by  mistake  the  fine  was  recorded 
as  of  the  preceding  Trinity  term. 

Upon  producing  the  deed  to  lead  the  uses  of  the 
fine,  and  showing  the  mistake,  it  was  moved  that  the 
fine  might  be  altered,  and  made  a  fine  of  Michaelmas, 
term,  according  to  the  covenant  in  the  deed  of 
uses ;  but  Lord  Ch.  J.  De  Grey,  and  the  whole  court 
observed,  thatthis  was  not  a  motion  to  amend  a  fine, 
but  to  make  a  new  fine :  for  Sir  J.  Wflmbt  having 
nothii^  in  the  lands  at  the  time  when  the  fine  was 
levied  and  recorded,  it  could  only  operate  as  a  bar 
to  himself,  and  those  claiming  under  him ;  so  that 
the  granting  of  this  motion  might  prejudice  the  rights 
of  strangers. 

The  motion  was  refused.  . 
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CHAP.  ynL 

F^jffect  nf  Fines  at  Common  LaWy  and  by  ike  Stattdes^ 
l%Edm.L    <ailt^dw.I.    and  9Ai  Edm.  III.. 


2.  Jbrce  oj  a  Fine  at  Common 

Law. 
S.  Of   the  Statute  De   modtf 

levandi  fines. 


13.  Of  the  Statute  De  Jimlm 

levatis, 
17.  Of  the    8taMe    of  Hm* 

claim. 


H. 


"Section  1. 

AVING  stated  the  various  circumstances  ^hicb 

are  necessary  to  the  levying  a  fine,  I  shall  npfr 

proceed  to  investigate  the  effects  with  which  it  i; 

Utttended*  «  .      . 

Force  of  a     .2.  By  the  common  law  all  judgements  of  courts 

Fine  at  com-  ^ere  allowed  the  utmost  force  in  determining  the 

rights  of  the  contending  parties ;  nqw  a  fin$  beiiig 
considered  as  a  composition  of  a  suit  actually  com- 
ime^ced,  and  the  concord  of  a  fine  cpmingin  lieu  oif 
ihe  sentence  which  would  have  been  given  in  csae 
the  parties  had  not  agreed  to  terminate  the  suit  in 
that  manner,  it  was  allowed  to  have  the  same  force 
and  effect  as  a  judgement  in  a  real  action. 
3.  This  idea  seems  also  to  have  been  adopted  from 

Cod  lib  2     ^®  ^^^^  ^^^  >  ^^^  ^*  ^^  ^^  ^^  Justinian's  Code— ^(W 
tit.  4. 1. 20.    minorem  atictoritatem  transactiontim  quam  rerum  judi- 

catorum  esse  recta  ratione  placuit.    And  the  rule  lai4 

Via.  de        down  by  modem  civilians  is — Transactio  inter  ijpsQf 

Tnns.  c,8.    transhigentes  eandem  vhn  habet  quam  res  Judicata  i 
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et  proptereot  causa  IransacHone  decisa  et  Jimtat  non 
magts  quam  sententia  retractatur ;  nee  aUoqvi  nuttus 
sit  UHum  Jinis. 

4.  The  deUveiy  of  possession  by  the  sherifi;  after  a 
fine  was  levied  in  pursuance  of  the  writ  of  habere 
Judas  seisinamf  which  issued  for  that  purpose,  being 
equal  in  point  of  notoriety  to  the  ceremony  of  livery 
of  seisin,  it  was  therefore  established,  that  a  fine  not 
only  transferred  the  possession,  but  also  the  right  gf 
possession.  It  does  not,  however,  take  away  the 
right  of  entry  of  those  who  have  a  title  to  the 
iaad,  except  in  some  particular  cases,  which  will  be 
noticed  hereafter.  , 

5.  A  final  judgement  in  a  writ  of  right,  and  a 
chirograph  of  a  fine^  were  originally  considered  as 
perfect  bars  to  all  claims  whatever,  from  the  moment 

they  were  completed.  Thus  Madox  has  transcribed  FormuL 
a  record  of  10  Rich.  I.  where  Roger  de  Wermedale  '  * 
was  impleaded  for  lands,  of  which  a  fine  had  been 
levied ;  and  it  was  adjudged  that  he  should  hold 
the  lands  in  peace;  apd  that  none  of  the  said 
persons  could  rightfully  implead  him,  as  they  were 
in  patria  when  the  fine  was  levied,  and  made  no 
daim.  *  , 

Becor datum  est  per  eosdem  bar  ones  quod  post  finem 
et  concordiam  Jactam  inter  prcedictos  MaHldam  et 
Rogerum^  ^.  trajfermt  prcedicium  Rogerum  in 
placitum  de  tenemento  quod  annotatur  in  rotuloprece^ 
dente.  Et  quod  jtuiiciumJiUt,  quod  Rogerus  teneat  in 
pace  tenementum  prcedictum^  sicut  tontine tur  in  cyrogra- 
pho  Jactointer  ipsum  etprctdictum  Matildam  ;  et  quod 
nuUus  prosdictorum  poterit  eum  implacitare^  ex  quod  ipsi 
Jueruntin  patria  qtiando  Jinis  itte  fictus  Jiut^  et  non 
pbsuerunt  clameum  oBquod  in  terra  iUoy  sicta  prcedicUis^ 
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jRogertis  contra  eos  diait  in  ctaria  regis  in  pbcitOy  et 
ipsi'kocnon  defknderunti 

6.  The  effect  of  a  judgement  or  fine  confmued 
to  be  the  same  when  Bracton  wrote,  and  he  justifies 
it  upon  the  principle  that  sufficient  time  was  given, 
both  in  a  real  action,  and  the  passing  a  chirographumf 
for  dl  those  who  had  any  right  to  make  their  claim. 

Bract.  436  a.  Et  sciendum  quod  statim  in  ipso  pladto  et  JiuUonc 
cyrograpM^  vel  ante  judicium^  si  preserisjuerit  in  curiih 
vel  si  in  patriae  vel  in  regno^  ir[fra  quatuor  mdria,  nee 
aUegare  poterit  ignorantiam^  nisi  Justum  intervenerit 
iriipedimentumf  nee  ulterius  audiri  debet  (ut  videturj 
quia  terminum  habet  ad  minus  unius  mends  f  secundum 
communeni  protnsionem  regnij  infra  quern  venire  poteft 
commode  post  pJacitum  motum^  quoeun^  Juerit  in 
regnOf  infra  quatuor  maria;  quia  quiUbet  implacitatus 
debet  habere  swnmonitionem  15  dierumad  minus,  qua 
rationalnUs '  did  poterit  swnmonitio :  nee  conceditwr 
aliad  cyrograpkum  prima  die  UHgii^  sed  habebit  aHm 
diem  per  spatium  IS  dierum  ad  minus  adcapiendum 
cyrograpkum  suum^  ut  infra  toti/m  illud  impus  pmd 
que  jus  habueritj  opponere  clameum  suum. 
.  7»  A  considerable  alteration  was  however  made  in 
this  respect  some  time  in  the  latter  end  of  the  reign 
of  Hen.  III.  or  the  beginning  of  that  of  Edw.  I. 
'  For  in  the  time  of  this  latter  [Hince,  all  persons  were 
allowed  a  year  and  a  day  to  claim  against;  a  jodge- 

£ib.  6.  c.  83,  ment  or  fine.  Thus  Bleta  says~*^atY)9eir  enim  potent 
tenens  ex  tacitumitate  petentis,  velaiicujus  antecessoris 
suif  ut  si  subticuermt  cum  viderint  de  jure  suo  Utigare, 
veljinalem  conconUam,  facer e^  et  clameum  suwn  pffr(^ 
annum  et  diem  non  apposuerinL 

But  if  no  claim  was  made  within  <  liiat  peried,  i^ 
fine  then  became  a  perpetual  bar  to  all  persons  whifr 
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ever ;  so  that  a  fine  was  a  mode  of  acquiring  lands^ 
which  after  a  certain  time  secured  the  title .  of  the 
purchaser  against  every  kind  of  claim. . ; 

8.  The .  necessity  of  some  kind  of  assurance  of  2  Inst.  713. 
this  nature  seems  to  have  b^en  very  ^iaxly  felt ;  for  it 

is  a  maxim  of  the  highest  antiquity  in  our  law,  ^hat 
all  sales  of  personal  property,  in  an  open  fair  or 
BQuurkety  are  i^ot  only  good  and  v^jid  between  the 
contracting  parties,  but  are  also  binding  on  all  stran- 
gers who '  have  any  right  to  the  things  thus  sold. 
And  Lord  Coke,  alnd  the  author  of  Doctor  and  5^^Pj^«'  *• 
Student,  were  of  opinion  that  the  validity  qf  a  sale  in  Dial.  i.e.  23. 
an  open  market,  and  its  efficacy  in  binding  the  rights 
0f  strangers,  was  extended  to  a,  fine,  for  the  security 
of  those  who  were  in  possession  of  lands.T 

9.  The  utility  of  fine^  and  the.propriety  of  allow-  Of  the 
ing  them  the  utmost  force  in  securing  landed  pro-  ,||^o^^ 
perty,  produced  the  statute  18.£dw.  I.  st.  4.  usually  vandi  fines. 
called  the  statute  De  modo  levandi  ^fines ;  which  was. 

made  for  the  sole  purpose  of  ascertaining  the  manner 
in  which  fines  should  in  future  be. levied,  and  of 
declaring  their  effect*  This  statute,  after  regulating 
the  forms  which  were  to  be  pursued  in  the  passing 
€^  fines,  proceeds  thus  :—^'  And  the  cause  wherefore 


*  The  kw  heth  ordained  the  Coait  of  Cominon  Plees  as  a  market 
mrt  6>r  assuraDoes^of  land  hj  fine ;  80  that  he.wfao  will  be  assured 
«f  his  land,  not  only  against  the  fieiler»  but  all  strangers,  it  is  good 
for  him  to  pass  it  in  this  market  overt  by  fine.  3  Rep.  78  b.  For  as 
the  common  law  hath  provided  a  sure  and  safe  way  to  ac({uire  and 
g^  the  property  of  goods  by  sale  in  market  overty  so  iiso  the  com« 
mon  law  hath  ordained  a  sure^  oumner  of  cdavejianc*  for  the 
fHithaser  of  hmds,  which,  as  our  statojie  saitfa^  was  by  fine.    Co« 
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such  solemmiy  ought  to  be  observed  in  levying  a 

fine  iSp  because  a  ^e  is  so  high  a  bar»  and  of  so  great 

a  force,  and  of  so  stroi^  a  nature  in  itself,  that  it 

conclude  not  onlj  sndi  as  are  parties  and  privies 

thereto^  and  thek  heirs;  but  all  other  persons  in  die 

world,  being  c^fiiQ  age,  out  of  prison^  good  memofy,- 

and  widiin  the  four  seas,  the  day  of  the  fine  levied;  if 

they  make  not  their  claim  of  their  action  withia  a 

year  and  a  day,  on  the  foot  of  the  fine." 

Rot.  Pari.  10.  In  the  next  year  after  this  statute  was  mad^ 

19  Bdw.  I.     there  is  a  very  strong  instance  of  the  same  principle 

p.  66.  to  be  found  in  the  Rolls  of  Parliament    The  Eiag 

having  seised  on  the  manor  of  Sobbirs,  for  his  year,: 
day,  and  waste,  on  account  of  a  felony  committed 
by  Thomas  de  Weyland,  Margery  the  wife  of  the  said 
Thomas^  and  Richard  his  son,  petitioned  the  King  ta 
be  immediately  restored  to  the  manor ;  hfi^^^u^nfii  tbej 
had  been  enfe<^d  joiatly  witii  the  saidThprnas  (op 
their  lives,  aswdlby  a  charter  asbyafine  leviedia 
the  King's  Court,  which  they  produced ;  and  as  Thonua 
de  T^ey land  was  only  seised  for  life,  they  contended 
that  the  King  was  not  entitled  to  the  year,  day,  and 
waste,  nor  the  lord  of  the  fee  to  a  forfeiting.  lUs 
case  was  solemnly  discussed  in  Parliament,  where  it 
was  determined,  that  in  consequence  of  the  fine,  the 
manor  was  not  forfeited }  and  in  this  judgement  is 
2 Inst. 511.  the  following . remarkable  passage:  Nee  m  r^no 
'  f  ^  pr&oideatur^  vel  sit  diqua  securitas^  nuffor^  Ml 

solemmar^  per  qtuan  aJiqius  vel  aUqtdd  statum  ceriicrm 
habere  possitt  vel  ad  statum  smm  verificandum  oMquod 
^olenautis  testimonitan  producere^  qiwmjiwm  in  curia 
domm  regis  lemtum^  qui  guidem  finis  ^  vocatur^sQ 
quod^nis.  et  cmsunmaUo  ommum  pkmtorum  esse  deieti 
^  hoc  de  causa  providebatur.  -^ 
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11.  Tlie  princifrfes  <lf  natural  justice  feqiure  that 
those  who  are  disabled  from  pursuing  their  rights, 
should  not  be  bound  by  their  non-claim ;  and  there* 
fore  aU  those  who  were  under  the  ace  of  21  years.  Bract.  43S  &. 
m  jHison,  of  nonsane  memory,  ot  beyond  the  four  piowd.  360* 
seas,  when  a  fine  was  levied,  were*  excused  fimn 
making  their  claim,  both  by  the  cmnmon  law,  and 
by  this  statute:  and  no  particular  time  being 
prescribed  to  them  for  pursuing  their  lights,  they 
w»e  not  obliged  to  -make  their  claim  within  a  year 
and  'a  day  after  the  removal  of  their  disabilities, 
but  were  allowed  to  prosecute  it  at  any  Subsequent 
period. 

1'2«  'By  the  (rfd  law,  married  women  were  not  bound 
to  make  any  daim  during  their  coverture  z^^Item  eas.  Bract.  436  6. 
(Msaiur  uxor  qiuB  sub  patestate  vhi  suppoHta,  quod  p/oTi  m' 
tUumum  non  appomeritj  licet  mittere  pomU  But  no 
swing  or  exception  was  made  in  this*  statute  for 
loarried  women,  because  their  husbands  were  always 
si^posed  to  be  capable  of  claiming  fbr  them^ 
However,  if  the  husband  were  within  age  at  the  time 
vkt&tk  a  fine  was  levied,  although  the  wife  was  of  fidl 
a|e,  still  the  infimx^of  the  husband,  whose  province 
it  was  to  make  the  daim,  saved  the  v%bt  of  the  wife 
forever. ' 

ISi  In  the  case^  of  a  recovery  in  a  writ  of  right*  Of  the 
or  ine  executory,  the  recovery  and  fine  must  have  ^^^g^ibus 
been  executed^  and  the  possession  delivered  to  the  levatis. 
recoverfxr  or  cognizee,  otherwise  they  were  no  bar  0).Read.i4. 
whatever^    because,    until   there  was  a  transmu-  ^  ^^^  ^^^^ 

_,         ^  .  ^  ^  ,  Plowd.359. 

tabon  of  possession,  stmngers  were  not  presumed 
te^<  have  any  notice  of  the  alteration  of  property, 
9sA  therefore  were  not  obliged  to  put  in  their 
ckkn. 
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14.  This  rule  gave  rise  to  a  great  number  of  suits 
by  the  maintenance  of  the  ^obility  and  great  baroQs 
during  the  insurrections  and  civil  wars  which 
happened  in  the  reign  of  Hen.  III.  Avennents.  that 
there  was  no  transmutation  of  possession  were  fre- 
quently made  against  fines ;  and  were  usually  allowed 
in  the  two  following  cases.  First,  where  a  penon 
seised  in  fee  levied  a  fine  to  a  stranger,  sur  cognisatice 
de  droit  come  ceo,  SfC.  and  the  cognizee  granted  and 
rendered  back  the  same  lands  to  the  cognizor  in  tail, 
or  for  years :  and  secondly,  where  a  tenant  in  tail 
accepted  a  fine  from  a  person  who  had  nothing  ui 
the  lands.  In  these  cases  the  heirs  of  the  cognizcN" 
who  were  prejudiced  by  such  fine,  were  allowed  to 
avoid  them  by  an  averment,  that  there  was  no  trans- 
mutation of  possession. 

15.  To  remedy  this  inconvenience,  a  statute  was 
made  in  27  £dw.  I.  called  tl^e  statute  De  jfimbus 
kvatis,  enacting  that  such  averments  should  aat 
thenceforth  be  admitted. 

16.  This  statute  also  directed,  that  the  note  of  eveiy 
fine  should  be  read  in  the  Court  of  Common  fleas 
on  two  certain  days  in  the  we^ ;  and  that  duriog 
such  reading,  all  pleas  should  cease. 

17.  It  has  been  stated,  that  by  the  statute  De  mA 
leoandi  Jiness  all  those  who  had  any  right  to  lands, 
whereof  a  fine  was  levied,  were  dbliged  to  make  tiuir 
claim  within  a  year  and  a  day  after  the  fine  was  passed ; 
unless  they  laboured  under  some  .one  of  the  disabtii- 
ties  specified  in  that  act  And .  it  was  determincdp 
that  in  the  case  of  a  tenant  for  life,  remainder  fat 
life,  remainder  in  fee,  if  the  first  tenant  for  1^  had 
aliened  his  estate,  and  the  alienee  had  levied  a  fiae^ 
the  remainder-man  for  life  might  enter,  and  avoid  ^ 
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£ne»  both  as  to  himself,  and  as  to  the  remainder-man 
in  fee :  but  if  llle  person  next  in  remainder  neglected 
-^  enter  within  .the  year  ^nd  day,  not  only  he,  but  also 
the  remainder-nmn  in  fee/ wei^  for  ever  barred ;  and 
a  claim  by  the  remainder-man,  within  the  year  and 
day,  would  not  have  saved  his  right ;  by  which  means 
the  estates  of  remainder^men  and  reversioners  were 
frequently  barred,  by  the  neglect  of  the  particular 
tenants. 

18.  This  was  certainly  a  very  great  grievance,  and 
was  so  severely  felt,  that  to  remedy  it  the  statute  of 
nonclaim,  34  Edw.  IJL  c.  16.  was  passed ;  enacting, 
^'  that  the  plea  of  nonclaim  of  fines,  which  from 
thenceforth  should  be  levied,  should  not  be  taken  nor 
holden  for  any  bar  in  time  to  come/' 

19*  This  statute  was  made  in  consequence  of  a 
petition  from  the  Commons,  which  is  published  in  the 
KoUs  of  Parliament,  17  Edw.  III.  No.  26. — Item  que  Vol.  2. 142. 
noncleyme  des  jines  levees  star  le  rendre  en  temps  a 
venir  ne  barre  mU  home  de  sa  action.  To  which  the 
King  answered*—//  pkst  au  Rot  q'desore  cest  chose 
soitj^t,  et  q^estatut  entsoitfait  p'avis  des  grantz  et 
0utres  de  son  canseiL 

SO.  Thb  efficacy  of  fines  was  entirely  destroyed  by 
this  statute ;  and  strangers  were  thereby  allowed  to 
daim  lands  at  any  indefinite  period  of  time,  after  a 
fine  had  been  levied  of  them ;  which  must  have  been 
productive  of  very  great  inconveniences. 

21*  The  statute  of  nonclaim  is  still  in  force  with 
respect  to  fines  that  are  levied  without  proclamations. 
And  ahhoogh  such  fines  are  no  bar  to  the  issue  in 
tail,  yet  when  levied  by  a  tenant  in  tail  in  possession, 
they  operate  as  a  diacontinuance,  and  of  course 
(rA  the  teraahider-men  or  reversioner  to  their  forme-  ^jt  2  c  2  «6 
Vol.  V.     *  N 
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Tit* 31. c. 2;  don;  which  now,  bj  the  stutute   21  Ja.  L  c  1& 

must  be  brought  within  twenty  years  after  the  right 
accrues,  unless  the  peiison  who  has  tiie  r^ 
labours  under  any  of  the  disikbilities  iipeciiied  in  thst 
statute. 
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Ejgkct  of  Fkies  by  the  Statutes  1  Bich.  IIL  4  Hen.  VII. 
and  32  Hen.  VIII.  in  honing  Estates  Tail. 


2.  Of  the  Statute  1  jRtc^  IIL 

3.  Of  the  Statute  4  Hen.  VIL 

8.  Of  the  Statute  32  Hen.  VIIL 

9.  Effect  of  these  Statutes  in 
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2§.  The  Tenant  in  TaU  need  not 

he  in  Possession. 
a4.  A  Possibility  of  an  Estate 

Tail  sometimee  barrahle. 
40.  Jn  Estate  Tail  in  a  Rent 
Charge  is  barrable, 

42.  And  in  an  Advowson* 

43.  And  in  a  Trust  Estate. 
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before  Proclamations. 

48.  A  Fine  does  not  bar  Remain' 

ders. 

49.  But  lets  in  the  Revernon. 

50.  Effect  of  the  Warranty  in  a 

Pine. 
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.  cannot  6e  rettoined. 
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Bar  to  Issue  in  TaU' 


Section  1. 

IT  ha9  been  a  constant  remark  of  those  who  have 
had  occasion  to  trace  the  history  of  our  English 
jurisprudence,  that  whenever  a  material  alteration  has 
be^  made  in  the  common  law,  the  inconveniences 
arising  from  such  change  have  been  much  greater 
than  thfl^  which  were  intended  to  be  remedied. 

2.  This  observation  was  perhaps  more  fully  exem. 
jdjl^by^  consequences  which  attended  the  statute 
oi  ngn-claim,  than  by  any  other  innovation  which 
hM  b^en .  attempted  in  the  common  law.  On  this 
^ect  it  is  diffiqUj  to  add  any  thing  to  Lord  Coke's 

N2 


1  Rich.  III. 
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2  Inst.  518.    expression — "  Great  contentions  arose,  and  few  men 

were  sure  of  their  possessions."  And  it  is  astonish- 
ing that  the  legislature  should  suffer  a  grievance 
which  must  have  been  so  universally  felt,  to  continue 
so.  long ;  for  the  common  law  respecting  non-claim 
was  not  revived  till  the  first  year  of  the  reign  of 
Rich.  III.,  who  seems  to  have  endeavoured  to  palliate 
his  cruelties,  and  the  usurpation  of  the  Crown,  by  the 
many  excellent  laws  which  he  immediately  enacted; 
one  of  those  was  the  stat.  1  Rich.  III.  c.  7«>  by  which 
the  common  law  was  restored,  and  the  doctrine  of 
non-claim  revived.  \ 

Of  the  3.  This  act  was  soon  followed  by  the  stat.  4  Hen. 

4  Hfin.VlI.    VII., ;  and  as  in  this  last  law  all  the  clauses  in 

1  Rich.  III.  are  copied  almost  verhatm^  and  some 
additional  matters  are  subjoined,  the  statute  1  Rich. 
III.  is  now  become  obsolete ;  and  the  efiect  of  fines 
depends  almost  entirely,  at  this  day,  on  the  stat 
4  Hen.  VII.,  for  which  reason  it  will  be  necessary  to 
'examine  it  at  large. 

4.  This  act,  after  reciting  the  last  clause  in  the 
statute  De  Jtnilms  levatis,  proceeds  thus :— "  The 
King  our  Sovereign  Lord  considereth  that  fines  ought 
to  be  of  the  greatest  strength,  to  avoid  strifes  and 
debates,  and  to  be  a  final  end  and  conclusion ;  and 
of  such  effect  were  taken,  afore  a  statute  made  of 
non-claini,  and  now  is  used  to  the  contraiy,  to  the 
universal  trouble  of  the  King's  subjects  j  will  there- 
fore it  be  ordained,  &c.*' 

c.  2.  §  7S'  The  first  section,  which  directs  the  proclamations 

to  be  made,  has  been  already  stated. 

5.  The  second  section  of  the  act  is  in  these  words : 
**  And  the  said  proclamations  so  had  and^naade,^  the 
said  fine  to  be  a  final  end,  and  conclude  as  well  privies 
as  straagiSB  to  the  same ;  except  women  covert,  otfief 
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than  be  parties  to  the  said  fine,  and  every  person 
then  being  within  age  of  twenty-one  years,  in  prison, 
or  out  of  this  reakn,  or  not  of  whole  mind,  at  the 
time  of  the  said  fine  levied,  not  parties  to  such  fin^/ - 

6.  We  have  seen  that  by  the  common  law  a  fine  ante,  c.  8. 
levied  of  an  estate  tail  only  operated  as  a  discon-  '  ' 
tinuance  of  it,  and  did  not  bar  the  issue  from  bring- 
ing their  formedon.     But  in  consequence  of  tome 
ambiguous  expressions  in  this  statute,  it  was  supposed 

to  enable  tenants  in  tail  to  bar  their  issue  by  fine  : 
estates  tail  had  however  continued  so  long,  and  were 
so  much  favoured  by  the  nobility,  on  account  of  their 
not  being  forfeitable  for  treason,  that  the  Judges  .were 
extremely  cautious  of  putting  so  extensive  a  con- 
struction on  it,  especially  as  th^  statute  De  donis 
condiHanaUbus  had  expressly  declared  that  a  fine  levied 
of  an  estate  tail  should  be  void. 

7.  A    case  however  arose  in  19  Hen.  VIII.  in  Bro.  Ab.  liu 
which  this  point  came  in  question,  before  all  the  ^•^  P**  ^• 
Judges  in  Serjeants'  Inn.    A  tenant  in  tail  levied  a  i  Inst.  121  a. 
fine,  and  five  years  passed  in.  his  lifetime ;  upon  his 
death  a  question  arose,  whether  his  issue  should  be 
barred  by  the  fine. 

Englefield,  Shelley,  and  Ccmingsby  contended  that 
the  issue  was  not  barred,  because  he  was  neither  privy 
nor  party  to  the  fine;  for  he  claimed  the  land  from 
the  donor,  and  not  from  the  donee,  although  he  must 
convey  himself  to  the  land  by  the  father.  On  the 
other  side,  Fitzjames,  Brudenell,  Fitzherbert,  Brooke, 
and  Moore  were  of  •pinion  that  the  issue  was  barred ; 
for  the  intentidn  of  the  makers  of  the  statute  was* 
that  a  fine  should  be  a  final  end,  and  conclude  as  well 
privies  as 'strangers ;  and  that  the  third  saving  ^only 
extended  to  strangers,  and  not  to  prjvies. 
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Of  the  8.  This  detenninatioii  appears  not  to  have  beet) 

32HeD.vilL  entirely  approved  of;  for  in  S2  Hen.  VIII.  a  rtatute 
c.  36.  was  made,  reciting  that  doubts  had  arisen  respecting 

tSie  validity  of  the  statute  4  Hen.  VII.  in  barring  the 
issue  in  tail,  and  enacting,  (§  1.)  *<  that  all  and  singular 
fines,  as  well  heretofore  levied  as  hereafter  to  be 
levied,  with  proclamations  according  to  the  statute, 
by  any  person  or  persons  of  full  age  of  one  and 
twenty  years,  of  any  manors,  lands,  tenements^  or 
hereditaments  before  the  time  of  the  said  fine  levied 
in  anywise  entailed  to  the  person  or  persons  so  levying 
the  said  fine,  or  to  any  of  the  ancestors  of  the  same 
person  or  persons,  in  possession,  reversion,  remainder, 
or  in  use,  shall  be,  immediately  after  the  same  fine 
levied,  engrossed,  and  proclamations  made,  adjudged 
accepted,  deemed,  and  taken,  to  all  intents  and  pur- 
poses, a  sufficient  bar  and  discharge  for  ever  against 
.  the  said  person  and  persons  and  their  heirs,  claiming 
the  said  lands,  tenements,  and  hereditaments,  or  any 
parcel  thereof,  only  by  force  of  such  entail ;  and 
against  all  other  persons  claiming  the  same,  or  any 
parcel  thereof,  only  to  their  use,  or  to  the  use  of 
any  manner  of  heir  of  the  bodies  of  them ;  any 
ambiguity,  doubt,  or  contrariety  of  opinion  arisen  or 
grown  upon  the  said  statute  to  the  contrary  notwitfa- 
standing." 
Meet  of  9*  Ttie  statute  of  32  Hen.  VIII.  having  been  pro- 

these  St^     fessedly  made  for  the  purpose  of  explaining  ti» 
ing  Esutes    Statute  4  Hen.  VII.,  they  must  be  considered  as 

forming  one  law.  The  doctrine- established  by  them 
is,  that  a  fipe  with  proclamations  shall  bar  all  privies 
and  strangers }  and  when  levied  of  any  manors,  lands, 
tenements,  or  hereditaments  entailed  to  the  perwn 
levving  such  fine,  or  to  any  of  his  ancestors^  shall 


Tail. 
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bar  die  said  persons  and  their  heirs^  whether  lineal  or 
collateral)  claiming  by  force  of  such  entaiL 
'  10.  The  term  by  ^ich  the  issue  in  tafl^  are  descri-  i  Inst. 271  a^ 
bed  in  the  statute  4  Hen.  VII.  is  that  of  privy,  which  ^^P'^^*- 
has  various  significations  in  law.    It  sometimes  means 
that  connexion  which  arises  between  persons  who  have 
entered  into. a  mutual  contract  with  ea<^h  other,  as 
between  dotior  and  donee,  lessor  and  lessee  $  or  else 
it   signifies    a   relationship  of  blood,    as   between 
ancestor  and  heir.    But  in  consequence  of  the  stat. 
S2  Hen.  VIII.  it  has  been  determined,  that  by  t&e 
word  privi&  in  the  stat.  4  Hen.  VII.  are  meant  those 
persons  who  are  not  only  prfvies  in  blood  to  the 
persons  who  levy  the  fine,  but  also  privies  in  estate 
and  title  to  the  land  whereof  the  fine  is    levied ; 
that  is,  those  who  must  necessarily  convey  their 
descent    through    the    qognizor,   before    they  can 
make  out  their  title  to  the  estate ;  which  compre- 
h^ads  the  issue  in  tail :  and  a  person  who  is  J)rivy  Touch.  2] « 
within  the  intention  of  the  stat.  4  Hen.  VIL  is  an 
heir  in  tail  within  the  intention  of  the  stat.  9S  Hen* 
VIII.,  et  sic  i  comerso. 

11.  Thus  if  a  tenant  in  tail  in  possession  levies  a 
fine  with  prodamatidns,  it  will  be  an  e£fectual  bar  to 
all  his  issue  \  for  they  are  privy  to  him  both  in 
blood  and  estate,  and  can  only  make  a  title  to  the 
estate  tail  as  his  sons. 

Vi.  Husband  and  wife  being  tenants  in  special  Beaumont's 
tail,  by  gift  after  their  marriage,  the  husband  alone  9Kep.  138. 
levied  a  fine ;  the  wife  survived.    It  was  determined  s.  c. 

"«..  1     «       .     -^x      -r      1..1*-/.  Cro.Car.476. 

m  18  Eliz.  and  also  m^  10  Ja.  \.  that  the  fine  was  a  Baker  v. 
good  bar  to  all  their  issue :  for  in  making  out  their  ^^*^*'*- 
title  they  must  nedessarily  show  themselves  to  be 
heirs  to  the  father,  as  well  as  to  the  mother  j  and 

N4- 
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therefore  they  were  privies  both  in  blood  and  estate 
to  the  cognizor  of  the  fine*. 
1  Inst.  37;?  ft.      IS.  Lord  Coke  says»  if  lands  were  given  to  the 

elder  son  and  the  heirs, of  hi3  body,  remainder  to  his 
father  and  the  heirs  of  his  body;  and  after  the 
father's  death,  the  eldest  son  had  levied. a  fine  with 
proclanu^ons,  and  died  without  issue;. the  second 
son  would  have  been  barred  by  the  fine :  because  the 
remainder  which  was  Limited  to  the  father  and  the 
heirs  of  his  body,  having  descended  on  the  eldest 
sojn,  the  second  son,  in.  making  out  his  title  to  this 
remainder,  must  convey  his  descent  through  his 
elder  brother,  by  which  meajis  he  would  become  a 
privy  to  him,  both  in  blood  and  estate. 

Tit.32*c.2l.      I'*-  1*  b^s  ^®^°  stated  in  a  former  title,  that  a 
i  35.  limitation  to  the  heirs  of  the  body  of  A.,  provided  A. 

be  dead  when  the  limitation  takes  effect,  will  vest  in 
the  person  answering  the  description  of  such  special 
heir ;  and  in  case  of  his  .death  without  issue,  will  go 
to  the  person  who  would  be  entitled  to  such  estate, 
if  it  had  originally  vested  in  the  ancestor  of  the  first 
taker ;  and  that  this  devolution,  after  the  decease 
and  failure  of  issue  of  the  first  special  heir  of  A.  to 
the  other  heirs,  equally  falling  within  the  same 
description,  is  gtcasi  a  .  descent  per  Jbnnam  doni ; 
from  w^hich  it  is  apprehended,  that  if  the  first  or  any 
other  of  the  persons  taking  an  estate  in  this  manner, 
levies  a. fine  of  it,  the  estate  tail  will  be  barred; 
:    because  all  the  persons   taking  under  the   original 


t 

^ 


*  The  authority  of  this  case  appears  doubtful ;  for  the  husbaod 
and  wife  took  by  eutireties,  the  gift  being  after  marriage ;  and  upon 
the  death  of  the  husband,  the  whole  survived  to  the  wife,  from  whom 
it  descended  to  the  heirs  of  her  body,  who  did  not  derive  any  thing 
from  their  father.    Vide  Tit.  18»  d;  1.  $  46. 
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words    are  in  by  a  species    of  descent,   and   are  * 
therefore  privies  to  those  who  take  before  them. 

15.  The  privity  must  be  both  in  blood  and  estate,  Godfrey's 
for  privity  in  blood  only  will  not  be  sufficient :  and  13  vln.  213. 
therefore  if  lands  be  given  to  a  man,  and  the  heirs  Tottch.2i. 
female  of  his  body,  who  has  a  son  and  a  daughter,  and 

the  son  levies  a  fine  and  dies  without  issue,  it  will  be 

no  bar  to  the  daughter ;  for  although  she  is  privy  in 

blood  to  her  brotlier,  yet  she  is  not  privy  in  estate  or 

title  to  him,  as  she  can  make  her  title  to  the  estate  1 

without  conveying  her  descent  through  him,  or  even 

mentioning  him. 

16.  It  foUows  from  the  same  principle,  that  i£  a  Hob.  333. 
tenant  in  tail  has  issue  a  daughter,  who  levies  a  fine, 

and  afterwards  a  son  is  bom,  he  will  not  be  barred 
by  his  sister^s  fine ;  because  he  can  make  his  title  to 
the  estate  tail,  as  heir  of  the  body  of  his  father, 
without  conveying  his  descent  through  his  sister. 

17.  As  a  tenant  in  tail  may  convey  his  whole  estate 
by  fine  %  so  he  may  create,  any  lesser  estate  out  of 
it,  which  will  likewise  bind  his  issue  after  his  death. 

18.  Thus  a  tenant  in  tail  may  create  a  term  for  f^JIJ^i^D 
years  by  fine,  which  will  be  good  against  his  issue.       Plowd.  430i 

19*  If  a  tenant  in  tail  accepts  a  fine  from  a  2  Inst.  517. 
stranger,  it  has  no  operation  whatever;  and  after  i^Sd^lir 
his  death  his  issue  may  enter,  and  aver  a  continuance  iafra,  c.  14. 
of  the  estate  tail  in  his  iather  :  but  if  a  tenant  in  jenk.  275. 
tail  makes  a  grant  and  render  in  such  fine,  it  will  *In»t-5l7. 
then,  when  executed,  bar  his  issue. 

20.  The  grant  and  render  must  however  be  of 
something  that  is  entailed.    Thus  if  a  stranger  levies  Flowd.  435. 
a  fine  to  a  tenant  in  tail,  who  grants  and  renders  to  ^  ' 

him  a  rent  in  fee,  the  issue  in  tail  shall  avoid  the 
^nt ;  for  he  is  remitted  to  the  land,  and  the  fine 
shall  not  bind  him  foi:  the  rent,  because  his  ancestor 
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was  not  tenant  in  tail  of  the  rent»  but  of  the  land  : 
the  r6nt  wns  another  thing  than  that  which  waa  en- 
tailed, and  therefore  the  fine  was  not  levied  of  any 
thing  entailed }  so  that  the  rent  is  out  of  the  provi- 
sion of  the  Stat  32  Hen.  VIII. 
stevtns  v.         ^1.  A- tenant  in  tail  being  guilty  of  murder,  levied 

2  ^4!%..     ^  ^^^  before  conviction^  and  it  was  doubted  whether 
219.  it  should  bar  the  issue  for  the  lord's  benefit    The 

Court  inclined  to  think  it  should^  but  no  judgment 
was  given. 
Rudand's  92.  A  fine  sur  concessit  will  bar  an  ^tate  tail  as 

!w^'enk!   **  ^^°8  ^  ^*  continues  in  force :   therefore  any  estate 
C^t.  321.     created  by  a  fine  of  this  kind  will  be  good  against  the 
issu^  in  tail. 

S3.  Although  a  fine  levied  by  a  tenant  in  tail  may 
be  defeated  by  a  person  claiming  some  particular 
estate  in  the  lands  of  which  the  fine  ip  levied^  yet  it 
will  still  ccmtinue  to  be  a  good  bar  to  the  issue  m 
tail. 
1  And.  43.        ^.  A  tenant  in  tail  discontinued  in  fye:  he  af* 

3  Rep.  91  o.  terwards  disseised  the  discontinuee»  and  levied  a  fine 

with  proclamations :  the  discontinuee  entered  on  the 

land,  and  avoided  the  estate  whidi  pass^  by  theioe 

as  to  himself.    The  question  was»  whether  the*  heir 

in  tail  was  remitted  or*  not  i  and  the  Judges  weie 

Vide  infra      unanimous  that  Ihe  heir  in  tail  was  not  romitted, 

Huntv.KiDg.  but  wa4  barred  by  the  stat  3&  Hen.  VIII.,  althcmj^ 

^    *  the  estale  which  passed  .by  the  fine  was  aAroided. 

Plowd.  227.       25.  Where  the  King  is  tenant  in  tail^  he  may,  by 

7  Rep.  32  a.  ^  ^^  levied  on  a  grant  and  render,  b«r  his  estate 

tail  I  because^  it  having  been :  determined  in  Lord 
Berkeley's  case  that  the  King  was  bound  by  the 
statute  de  donis^  it  was  but  reasoQable  that  his  Ma- 
jet^  should  take  advantage  of  those  statutes  whieb 
enable  tenants  in  tail  to  bar  their  estates* 
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•^  96.  It  is  not  necessary  that  a  tenant  in  tail  should  Th«  Tenuit 

be  in  the  actual  possession  of  the   estate  tail,  in  "otbeha 

order  to  be  capable  of  barring  his  issue  by  fine :  for  PoasestioB^ 

the  statute   4  Hen.  VIL  has  expressly  excluded  2lnst.5]7« 

parties  and  privies  from  averring,  quod  partes  Jlnis 

nihil  habuerunt;  and  die  statute  Si  Henry  VHL 

makes  a  fine  levied  of  any  lands  entailed  to  the  per* 

son  so  levying  the  same,  or  to  any  of  his  ancestors,  a 

sufficient  bar  against  such  person  and  his  hmrs.     A 

fine,  therefore,  with  proclamations,  duly  levied  by  a 

person  having  the  right  of  an  entail  in  him,  will  be  a 

good  bat  to  his  issue;  although,  at  the  time  when  the 

fine  was  levied,  he  had  never  entered  on  the  estate  , 

tail. 

27*  Lord  Zooch  brought  a  formedon  in  the  deseeil-  Zouch  r. 
der  for  the  moiety  of  a  maaor.against  one  fiunfield{  f^%^ 
who  pleaded  in  bar  that  John,  great  grandfather  of  1  Leon.  75. 
the  demandant,  levied  a  fine  Htr  cognizance  de  droits 
with  proclamations,  of  the  said  moiety,  which  was 
granted  lind  rendered  by  Ae  same  fine  to  the  said 
John  and  his  heirs,  whose  estate  the  tenant  had. 
Lord  Zouch  replied,  that  at  the  time  when  the  fine 
was  levied,  and  at  all  limes  after,  the  said  Bamfield 
was  seised  of  the  lafid  in  his  demesne  as  of  fee*    And 
en  solemn  argument  it  was  determined  by  aU  the 
Judges,  that  the  demandant,  being  heir  in  tail  to  the 
person  who  levied  the  fine,  could  net  aver  the  con- 
tinuance c^  the  land  in  a  stranger;  nor  that jporfl?^ 
Jims  nihil  habuemnt,  because  the  statutes  4  Hen.  VU. 
and  ^  Hen.  VUI.  bound  the  estate  tail,  although 
the  person  who  levied  the  fine  was  not  then  in  posses- 
sion of  it ;  which,  Lord  Coke  observesi  was  the  first 
determination  on  this  point. 

28.  A  fine  levied  by  a  tenant  in  tail  in  remain- 
der, expectant  on  an  estate  for  life,  or  an  estate 
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.  tail,  will  be  a  good  bar  to  the  issue  of  the  person,  who 
levies  the  fine. 
Caseof  Fines,      S9*  A.  being  tenant  for  l^e,  remainder  to  B.  in 
Jenkr274'     *^»  reversion  to  B.  and  his  heirs  j  B.  levied  a  fine 

with  proclamations  of  the  estate  tail,  during  the  life 
of  the  tenant  for  life,  and  it  was  adjudged  to  be  a 

« 

good  bar  to  the  estate  tail,  under  the  words  of  the 
statute  32  Hen.  VIII. 

3  Rep.  90  a.      30.  If  a  tenant  in  tail  makes  a  feoffinent  of  the 

estate  tail,  and  afterwards  levies  a  fine  of  it,  his  issue 
will  be  thereby  barred. 

Huatv.KiDg,      31.  William  King,  the  grandfather,  being  tenant 

^[q'    ^'      in  tail,  enfeoffed  Richard  King,  the  father,  in  fee  j  and 

afterwards,  William  King  disseised  him,  and  levied  a 
fine,  with  proclamations,  to  one  Hitchcock.  The 
father  entered,  and  the  c(^nizee  of  the  fine  entered 
on  him.  After  the  death  of  the  grandfother  and 
father,  the  son  brought  a  formedon  for  the  recovery 
of  the  land,  to  which  the  fine  was  pleaded  in  bar : 
the  demandant  pleaded,  the  entry  of  his  father,  and 
judgment  was  given  for  him... ,    . 

A  writ  of  error  was  brought  in  B.  ^.y  and  error 
assigned  in  matter  ^f  law,  tliat  this  fine  was  a  good 
bar  to  the  issue  in  tail,  by  the  statute  32  Hen.  VUI. ; 
for  it  wajs  not  to  be  compared  to  a  fine  at  common 
law,  nor  to  fines  levied  by  other  persons,  because,  in 
this  case,  it  was  sufficient  that  the  fine  was  levied  by 
the  person  who  had  the  right  of  the  estate  tail  in  him, 
or  to  whom  the  land  was  entailed,  although  none  of 
the  parties  to  the  fine  had  any  estate  of  freehold  in 
possession,  remainder,  or  reversion,  in  the  land 
whereof  it  was  levied  \  as  it  was  adjudged  in  the  case 

Ante,  §  27.    of  Zouch  v.  Bamfield. 

The  Court  being  of  this  opinion,  thejudgment  wa& 
reversed. 
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'  32.  Although  a  tenant  in  tail  be  disseised  of  the  3  Rep.  90  a. 
estate  tail,  yet  if,  during  the  disseisin,  he  levies  a  fine 
to  a  stranger;  it  will  bar  his  issue ;  who  will  not  be   ^ 
allowed  to  plead  that  his  ancestor  was  not  seised  of  * 
the  estate  tail  when  he  levied  the  fine. 

33.  If  the  issue  in  tail  levies  a  fine  in  the  lifetime  Touch.  26. 
of  his  ancestor,  who  is  then  seised  of  the  estate  tail, 
the  ancestor  himself  may  afterwards  levy  a  fine,  and 
thereby  bar  his  issue,  and  also  the  person  to  whom  the 
issue  levied  the  fine.  So  that  in  all  cases  of  this  kind, 
it  is  understood,  that  the  tenant  in  tail  dies  without 
barring  the  estate  tail,  by  which  means  it  descends 
upon  the  issue. 

34f.  In  the  case  of  a  lineal  descent,  the  issue  in  t^  a  Possibility 
may  be  barred  by  the  fine  of  his  ancestor,  althouirb  ®^  •^  E«tatc 

•^  •'  »  o     sometimes 

at  the  time  of  levying  the  fine,  the  ancestor  had  only  barrtble. 
a  possibility  of  an  estate  tail,  which  never  took  efEdCt: 
because  the  issue,  in  making  his  title,  must  convey 
his  descent  through  such  ancestor,  which  makes  him 
a  privy  to  him. 

.    35.   Lands  were  given  to  A.  and  his  wife  in  spe-  Archer's 
cial  tail.     A.  died,  leaving  issue,  a  son,  who  disseised  ^^^» 
his  mother,  and  levied  a  fine  with  proclamations.     ^    Hob;  333. 

It  was  resolved  by  all  the  Judges,  that  this  fine  was 
a  good  bar  to  flie  issue  of  the  son;  although  the  son, 
at  the  time  when  he  levied  the  fine,  had  only  a  pos- 
sibility of  an  estate  tail,  his  mother  being  then  aliye. 
For  the  statute  32  Hen.  VIII.  ought  to  be  ex- 
pounded according  to  the  letter  of  it ;  and  as  the 
lancl  was  entailed  to  the  ancestor  of  the  person  who 
levied  the  fine,  although  such  ancestor  was  alive,  so 
that  no  estate  or  right  had  descended  on  the  person 
who  levied  the  fine,  which  he  could  pass  'or .  extin- 
guifidi,  yet  as  the  statute  says,  **  entailed  to  the  person 
60  levying  the  same,  or  to  any  of  his  ancestors,"  in 
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the  disjunctive,  it  was  adjudged,  thtt  the  fine  did  bar 
the  ri^t  which  aftierwards  descended  to  him,  not 
only  as  to  himself,  but  also  as  to  aU  his  issue. 
36.  This  principle  was  carried  much  farther  in  the 
'    following  case. 
Grant'sCase,      W.  Grant  devised  his  lands  to  John  Grant,  when 
10  Rep.  50  a.  j^^  ghould  attain  the  age  c^  twenty-five  years,  to  bold 
to  him  and  the  heirs  of  his  body.    John  Grant,  the 
devisee,  after  he  had  attained  the  age  of  twenty-oae 
years,  but  before  he  was  twenty-five,  levied  a  fine  ^t 
the  lands  thus  devised ;  and  the  question  was,  whe- 
ther it  should  bar  his  issue. 

It  was  resolved  that  the  estate  tail  was  baned  by 
this  fine,  although  John  Grant,  when  he  levied  it,  had 
but  a  bare  possibility  of  an  estate  tail.    Lord  Coke 
Cro.  Eltz.      says,  no  judgment  was  given ;  but  Crc^e  and  Leo- 
^22*  nard,  who  have  reported  this  case  by  the  name  <rf 

Johnson  v.  Bdlamy,  say,  judgment  was  given  that  the 
estate  tail  was4>arred  by  the  fine.  And  in  Sir  Tho- 
mas Raymond's  Reports,  149»  it  is  said^  that  although 
the  estate  was  not  barred  by  the  statute  4  Hen«  YIL 
it  was  well  barred  by  the  statute  32  Hen.  YUI. 
in  consequence  of  the  w:ords,  '*  all  fines  levied 
by  any  person  or  persons,  &c.  of  any  manors,  &c.  be- 
fore Uie  time  of  the  said  fine  levied  in  any  wise  en* 
tailed  to  the  person  or  parsons  so  levying  the  same 
fine,  or  to  any  of  the  ancestors  of  the  same  person  oi 
persons.*' 

87.  This  doctrine,  however,  only  extends  to  case? 
where  the  descent  is  lineal ;  fw  in  the  case  of  a 
collateral  descent,  a  fine  levied  by  a  person  who  was 
never  seised  of  the  estate  tail,  and  on  whom  it  never 
descended,  but  who  had  only  a  possibility  of  an 
estate  tail,  is  no  bar  to  a  coDateral  heir  in  tail  of 
the  person  who  levied* the  fine ;  because,  in  making 
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his  title  to  the  estate  tail,  he  need  not  convey  him- 
self through  him,  so  that  he  is  not  a  privy  to  him. 

S&  A  husband  made  a  feoffinent  to  the  use  of  Macwilliam^s 
himself  and  his  wife,  2(nd  liie  heirs  male  of  their  two  Hob.  332. 
bodies ;  remadnd^  to  the  heirs  male  of  the  body  of  ^-  Jones, 
tfaB  husband,  remainder  to  the  heirs  of  their  two  by  the  nime 
bodies,  rraia^er  in  fee  to  the  husband.    The  hus-  %^^^^^  ""• 
buid  and  wifb  had  issue,  a  son  and  a  daughter.    The 
fatfiband  died :  the  son  made  a  lease,  to  commence 
after  tiie  death  of  his  mother  \  >then  levied  a  fine  with 
pFodftmations,  to  the  use  of  himself  in  fee,  and  died 
without  issue,  in  the  lifetime  of  his  mother.     The 
question  was,  whether  this  lease  was  good  against  t^ie 
daughter. 

It  should  be  observed,  that  the  estate  tail  limited 
to  the'httsband  and  wifb^  and.the  heirs  male  of  their 
bodies,  vested  wholly  in  the  wife,  after  the  death  of 
her  husband,  though  she  was  within  the  statute 
n  Hen.  VII.  c.  20«  y  and  the  remainder  to  the  heirs  infra, 
aide  of  the  body  of  the  father  was  in  the  son  at  the 
time  when  he  lefvied  the  fine.  But  these  estates  be- 
came extinct  when  the  mother  and  son  died,  so  that 
thie  lease  in  question  could  only  be  derived  out  of 
the  remainder  to  the  heirs  of  the  bodies  of  the  hus- 
band and  wife)  to  which  both  the  son  and  thb  daugh- 
ter Were  inheritable. 
'  It  was  determined  by  Ldrd  Ch.  J.  Hobart,  Hutton, 
and  Jones,  i^nst  the  opinion  of  Winch,  that 
although,  in  a  lineal  descent,  the  issue  in  tail  were 
barred  by  the  fine  of  their  ancestor,  notwithstanding 
foch  ancestor  -had  but  a  posubilily  of  an  estate  tail 
i^eli  he  levied  the  fine,  yet,  in  a  collateral  descent, 
the  case  was  very  dtffei^nt»  as  it  was  not  necessary 
that  ^le  issue  in  tail  Should  makfe  mention  of  eirery 
eollatetal'  issue  inheritaiUe  before  him,  as  in  a  lineal 


192  THk  XXXV.   Fine.    Ch.  ix.  S  38— *!• 

one ;  and  that  in  the  present  case,  as  the  estate  tail 
never  descended  on  the  son,  his  fine  could  be  no 
bar  to  his  sister,  who  was  not  privy  to  him,  because 
she  could  make  her  title  to  the  estate  tail  with- 
out conveying  her  descent  through  him,  or  even 
mentioning  him  in  her  pedigree.  Judgment  was 
given  that  the  lease  was  void  as  to  the  sister.  But 
it  was  observed,  that  if  the  estate  tail  had  descended 
on  the  son,  his  fine  would  then  have  barred  his  sister; 
because,  in  that  case,  she  must  have  conVeyed  her 
descent  through  him,  in  order  to  make  out  her  title 
to  the  estate  tail,  by  which  means  she  would  have 
been  privy  to  him. 
Brad8tock  ▼.  39.  So  where  an  eldest  son  levied  a  fine  of  an 
Cro.Can434«  estate  tail,  which  was  then  vested  in  his  mother,  and 

died  in  her  lifetime,  so  that  the  estate  tail  never 
descended  on  him. 

It  was  adjudged  in  the  Court  of  Common  Fleas, 

by  three  Judges  against  one,  that  this  fine  did  not 

bar  the  second  brother ;  and  upon  a  writ  of  error, 

all  the  Judges  of  the  King's  Bench  were  of  the  same 

opinion :  because,  as  the  ,estate  tail  never  vested  in 

the  elder  brother,  the  younger  brother  was  not  privy 

to  him.    • 

AnEsuteTail      40.  It  has  been  stated,  that  a  fine  may  be  levied 

chiffge^s"      ^^  *  rent-charge;   consequently,  an  estate  tail  in 

barrablc.        a  rent-charge  may  be  *  barred  by  a  fine  levied  of 

it ;   and  4t  tenant  in  tail  of  a  rent-charge  may  also 
bar  it  by  levying  a«€ne  of  the  lands  out  of  which  the 
rent  issues. 
HeH<rt;  ?.  41.  Upon  demurrer,  the  case  was  thus : — A  person 

SaunderSy  *  ■  a 

Cro.  Ja.  700.  .who  was  tenant  in  tail  of  a  rent-charge,  issuing  out 
1  Vcs.  391.    ^f  j.|^g  manor  of  Kipgsbmy,  granted  by  Sir  Ambrose 

Cave,  levied  a  fine  of  the  m^ior  to  Sir  A.  Cave  and 
his  heirs  ;^  and  the  fine  was  pleaded  in  bar  of  an 
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avowry  for  this  rent,  by  the  heir  in  tail.  The  fine 
was  levied  of  the  rent,  per  nomen  manerii ;  and  an 
averment  was  made,  that  the  fine  was  levied  by  agree- 
ment  of  the  parties,  with  an  Intent  to  bar  the  rent. 

The  defendant  pleaded  non-oomprised,  which  be- 
ing demurred  to,  and  argued  several  times,  it  was 
held  by  Lord  Ch,  J.  Hobart  and  Harvey,  that  the 
rent  was  barred  by  the  fine,  because,  being  levied  of 
the  land,  it  passed  the  rent  inclusively,  being  di- 
rected by  the  agreement  of  the  parties. 

4S.  As  a  fine  may  be  levied  of  an  advowson  in  And  in  an 
gross,  so  a  tenant  in  tail  of  an  advowson  \xi  gross  piJ,^^435 
may  bar  his  issue  by  a  fine  levied  according  to  the 
statute  4  Hen.  VH.     It  is,  however,  said  in  Plowden, 
that  if  a  tenant  in  tail  of  an  advowscm  grants  and  ren- 
ders to  another,  by  fine,  the  nomination  of  a  clerk  ante,  §  20. 
to  the  advowson,  this  will  not  bind  the  issue,  upon  a 
principle  already  stated :  for  that  the  right  of  nomi- 
nation is  a  thing  distinct  from  the  advowson,  and  not 
entailed.     Modern  writers  have,  however,  thought  Watson,  84. 
difierently  on  this  subject,  on  the  principle,  that  the     ^    * 
presentation  and  nomination  are,  in  efiTect,  the  same 
thing,   being  the   fruit  and  full  profit  of  the  pa- 
tronage.     But  if  a  tenant  in  tail  of  an  advowson 
grants  by  fine  the  nomination  of  a  clerk  to  one  and 
his  heirs,  so  that  when  the  church  becomes  void,  the 
grantee  and  his  heirs  may  nominate  a  clerk  to  the      , 
tenant  in  tail  and  his  heirs,  and  that  he  or  they 
shall  present  the  clerk  so  nominated  to  the  ordinary ; 
such  a  fine  will  not  bind  the  issue  in  tail,  because 
there  the    nomination    and   presentment    are    dis- 
tinguished, so  that  the  fine  is  not  levied  of  the  thing 
entatted. 

43.  Where  a  person  is  tenant  in  tail  of  an  equitable  And  in  aTnwt 
or  trust  estate,  and  levies  a  fine  of  it,  such  fine  will  *^^^*^®' 

VoL.V.  O 
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have  as  exteDsive  an  operation  in  barring  his  issue, 
as  if  he  had  been  seised  of  the  legal  estate.     lUs 
c.  10.  doctrine  wiU  be  iuliy  stated  in  a  subsequent  chapter* 

A  Fine  ban  44.  Although  no  fine  is  a  bar  to  an.  estate  tail  but 
Tail  before  &  fine  icrith  proclamations,  levied  pursuant  to  the 
ProdaflM^     Statute  4  Hen*  VIL4  yet  as  soon  as  a  fine  is  levied, 

and  before  all  the  proclamations  are  past,  it  isa  good 
bar  to  an  estate  tail,*  provided  the  proclamations  are 
afte^ards  duly  made ;  and  the  issue  in  tail  cannot 
jftve.  his  right  i>/  entedog  before  all  the  proclama- 
tions are  made. 
Piowd.  484.  45.  Xhis  point  waa  fwmeily  much  doubted ;  and 
in  the  case  of  Smith  v.  Stapleton,  IS  £liz.  it  was  con- 
tended by  the  counsel,  that  in  consequence  of  the 
words  in  the  statute  4  Hen.  VII.  ''  and  the  said 
proclamations  so  had  and  made,  the  said  fine  to  be  a 
final  end,  and  conclude  as  well  privies  as  strangers, 
&c.''  and  ako  the  wionls:  in  the  statute  32  Hen.  VIU. 
<<  after  the  same  fine  levied,  engrossed,  and  procla- 
mations  made,  &c.,''  a  fine  was  no  bar  to  the  issue  in 
tail,  if  the  ancestor  died  before  all  the  proclamations 
Ab.  tit.  Fine,  were  made ;  and  Brook  appears  to  have  been  of  that 
P*-  *^^-         opinion.    The  contrary,  however,  was  determined  in 

*     the  following  case. 
ParsWs  46.  Sir  G.  Blount  being  tenant  in  tail  of  several 

3  Rep.  90.     manors,  and  having  issue  a  daughter,  levied  a  fine, 

and  soon  afterwards  died.  The  daughter  imme- 
diately brought  a  formedon  for  the  recovery  of  the 
estate  tail;  pending  which  all  the  proclamaticms 
were  made.  It  was  unanimously  determined,  that 
the  daughter  was  barred  by  this  ;fijB^,  though  her  an* 
cesser  had  died^  aiid  she  had  Cjomoienced  her  aotion* 
before  all  the  proclamations  were  made. 

Lord  CokQ  has  made  four  observations  on  this 
case. 
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*First***-That  though  after  a  fine  is  levied,  a  right 
of  an  estate  tail  descends  to  the  issue,  yet  as  soon  as 
the  proclamations  are  made,  the  right,  which  thus 
descended,  is  barred  by  the  fine. 

Second — Though  a  formedon  be  brought  and  pur- 
sued, yet  if  the  proclamations  are  all  dfterwards  duly 
made,  the  fine  will  then  be  a  good  bar. 

Third — ^When  tenant  in  tail  levies  a  fine,  and  dies 
before  all  the  proclamations  are  made,  the  issue  in 
tail  is  not  within  any  of  the  savings  of  the  statute 
4  Hen.  VII. ;  for  if  he  were,  then  the  Inringing  his  "*^  ^  *'• 
-formedon,  before* all  the  proclamations  were  made,  ^ 
would  avoid  the  fine. 

Fourth — ^That  the  proclamations  serve  no  other 
pcupose  but  that  of  distinguishing  a  fine  levied  pur- 
suant to  the  statute  4  Henry  VII.  from  a  fine  %t 
common  law. 

4/7.    So  where  a  tenant  in  tail  levied  a  fine,  and  CaM  of  Fines. 

3  Ren   84 

died  b^ore  all  the-proclamalions  were  made,  leaving        ^* 
a  son  beyond  sea,  who  did  not  return  till  after  all 
the  proclamations  were  made,  and  then  claimed  the 
land. 

It  was  resolved  by  all  the  Judges,  that  although  g 
right  of  entail  descended  to  the  son,  on  the  death  of 
his  fkther,  in  consequence  of  his  dying  before  all 
the  proclamations  were  made,  yet  when  all  the  pro- 
clamations passed,  the  right  which  descended  to  him 
was  for  ever  barred,  and  the  issue  could  not  have 
saved  it  by  any  claim.  < 

48.  Before  we  quit  this  subject  it  may  be  proper  to  A  Fine  do«s 

1  1^        1  .•         ^       r.       .  f  ,        not  bar  Rc- 

ODserve  that  the  operation  of  a  fine  is  merely  to  bar  nialnden. 
an  estate  tail^  but  not  the  remainders  or  reversion 
expectant  on  it ;  for  a  fine  levied  by  a  tenant  in  tail 
only  tcansfers  to  the  cognizee  a  -base  fee,  that  is,  an 
estate  to  him  and  his  heirs,  as  long  as  the  tenant  in 
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tail  has  heirs  of  his  hody ;  but  does  not  bar  the  rights 
of  the  persons  in  remainder  or  reversion,  provided 
they  enter  or  claim  within  due  time. 
But  lets  in         49*  Where  the  tenant  in  tail  has  the  immediate 
sion.  ^^^^      reversion  in  fee  in  himself,  he  may  make  a  good  title 
1  Show.  R.     by  fyie  only ;  for  in  that  case  the  operation  of  the 
1  Mod.  1.      ^^  ^U  ^^  ^o  merge  the  base  fee  acquired  by  the 
fine,  and  bring  the  reversion  into  inynediate  posses- 
sion ;  i^  being  determined  that  a  fine  takes  away  the 
protection  given  to  estates  tail  by  the  statute  ZIf 
do77isi  and  that  they  then,  like  all  other  particular 
^estates,  become  subject  to  meiger  and  exttnguisb- 
ment,  when  united  with  the  absolute  fee. 

This  method  xif  barring  an  estate  tail  is  however 

attended  widi  one  considerable  inconvenience,  wfaidi 

c.  12.  will  be  mentioned  in  a  subsequent  chapter. 

Effect  of  the '    50.  A  fine  has  also  an  eflfect  on  estates  tail,  m 

«  Fine.  consequence  of  the  warranty  which  is  always  inserted 

in  the  concord.  Now  it  has  been  stated  in  a  former 
Tit.  32.0.24.  title  that  a  collateral  warranty  is  not  prc^Uted  1^ 
pa.  135.  note,  the  Statute  De  Doms;  and  in  Mr;  Robinson's  book 

on  Gavelkind,  it  is  said  to  be  a  common  mistake  to 
suppose  tnat  all  collateral  warranties  are  taken  away 
by  the  statute  4  &  5  Ann.  c.  16.,  whereas  that  statute 
only  makes  void  all  warranties  by  tenants  for  life, 
and  all  collateral  warranties  made  by  any  ancestor 
not  having  an  estate  of  inheritance  in  possessioiL 
So  that  if  A.  be  tenant  in  tail,  remainder  to  B.  his 
next  brother  in  tail,  which  is  a  veiy  commcm  €aae» 
arising  almost  on  eVery  marriage  setdemei^ ;  and  A. 
being  in  possession  levies  a  fine,  with  warranty  froxa 
Ut.  §  716.     him'  and  his  heirs,  and  dies  without  issue ;  this  is  a 

collat^al  warranty  to  B. ;  for  B.*s  title  is  by  wa-y  of 
remainder,  to  which  his  elder  brother  k  coUaterd, 
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which  shall  har,  notwithstanding  the  statute,  though 
no  assets  descend, 

51,  The  right  to  levy  a  fine  pursuant  to  these  TheRigbtto 
statutes  is  an  incident  so  inseparably  annexed  to  an  J^Qot  tT 
estate  tail,  that  any  condition  or  proviso  restraining  ''®??'*^"®*^ 
or  prohibiting  it,  is  held  to  be  repugnant  to  the  nature  Tit,  la!  c,  1 ' 
of  the  estate,  and  therefore  void*     But  a  tenant  in  *  ^^' 
tail  may  be  restrained  from  levying  a  fine  at  common 
law,  because  that  is  a  tortious  act»  and  only  operates 
as  a  discontinuance  to  the  issue. 

5%.  There  are  two  clauses  in  the  statute  32  Hen.  BxceptioDs 
VIII.  by  which  it  is  declared^  that  it  shall  not  extend  statu^ 
to  any  fine  levied  of  any  lordships,  manors,  &c.  tlie  ^  3  &  4. 
owners  whereof,  by  any  express  words  contained  in 
any  special  act  of  parliament,  made  subsequent  to  the 
Stat.  4  Hen.  VII.  are  restrained  from  alienation  \  or 
to  a  fine  of  any  manors,  lands,  tenements,  or  heredi- 
taments given,  granted,  or  assigned  to  the  persons    . 
levying  such  fine,  or  to  any  of  their  ancestors  in  tail,, 
by  virtue  of  any  letters  patent  of  the  Crown,  or  by^ 
virtue    of  any  acts  of  parliament,   the    reversion 
whereof,  at  the  time  of  such  fine  levied,  being  in  the 
Crown ;  but  that  such  fines  should  be  of  like  force 
and  effect,  as  they  were  if  this  act  had  not  been 
made. 

53.  In  consequence   of  the  last  of  these  clauses,, 
the  operation  of  fines  levied  by  tenants  in  tail,  where 
there  is  a  reversion  in  the  Crown,  depends  on  the 
efficacy  of  the   stat.  4  Hen.  VII.     And"  it  is  laid 
down  by  Lord  Coke,  that  in  this  case  a  fine  will  bar  i  Inst.  372  6. 
the  estate  tail,  but  not  the  reversion  ;  this  doctrine  is 
assented  to  by  Dyer  and  Hobart,  and  is  now  consi-  Dyer,  32. 
dered  as  law.    But  where  an  estate  tail  is  granted  by  g'^^;  ^^ 
the  Crown,  as  a  reward  for  services,  it  is  protected. 

03 
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by  a  particular  statute,  of  which  an  account  wiU  be 
c  IS.  given  in  a  subsequent  chapter, 

lines  in  54.  It  has  been  stated  that  fines  may  be  levied  in 

Couru  no  courts  of  ancient  demesne,  and  other  inferior  courts* 
Sar  to  iMue  They  have  however  only  the  eflfect  of  fines  at  com- 
Elmei  Case,  mon  law,  which  is  to  create  a  discontinuance,  when 
Dyer,  373.     levied  of  an  estate  tail ;  and  do  not  bar  the  issue  in 

Com.  xu  624.  ^  -t- 

tail  from  bringing  a  formedon.    For  no  fine,  unless  it 

is  levied  with  proclamations,  pursuant  to  the  stat. 

4  Hen.  VII.  has  the  effect  of  barring  an  estate  tail„ 

Tit.  37<  c  2.  except  in  the  case  of  copyholds  i  of  which  an  account 

will  be  given  hereafter.. 
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Section  1. 

THE  object  of  the  statute  4  Hen.  YIT.  was  not 
confined  to  the  enabling  tenants  in  tail  to  bar 
their  issue ;  it  v^as  also  intended  to  secure  those  who 
were  in  possession  of  land  against  all  dormant  claims ; 
the  words  of  the  statute  being  so  extensive  that  they 
comprehend   almost  all  persons,  and  almost  every 
kind  of  estate  or  interest  in  lands.    And  where  a  fine  Driver  t. 
and  non-claim  is  pleaded,  a  court  of  law  will  not  j^BlacLR. 
enter  into  any  discussion  of  the  title,  till  that  is  1259. 
accounted  for« 

2.  AU  those  who  are  p^ies  to  a  fine  are  imme-  Fartiet. 
diately  barred,  even  though  they  labour  uiider  dis- 
abilities, except  infants  j  and  they  are  also  barred,  tnte,  c  5. 
unless  the  fine  is  reversed  during  their  minority. 
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S.  Lay  corporations,  who  have  an  absolute  estate 
in  their  possessions,  and  a  power  of  alienation,  may 
be  barred  by  a  fine  and  non-claim. 

4.  The  Cooks  of  London,  .who  were  incorporated 
by  King  Edw.  IV.  bargained  and  sold  a  part  of  their 
lands  in  fee ;  the  bargainee  entered  and  levied  a  fine 
with  proclamations,  and  five  years  passed.  The 
bargain  and  sale  proved  to  be  void,  on  account  of  a 
misnomer  in  the  corporation,  and  it  became  a  question 
whether  the  corporation  was  bound  by  the  fine  and 
non-claim. 

It  was  determined  that  the  corporation  was  barred 
by  the  fine,  because  the  stat.  4  Hen.  VII.  was  made 
for  the  public  good,  and  to  settle  and  quiet  men's 
inheritances ;  that  therefore  the  wordd  of  it  ought  to 
be  construed  in  the  most  extensive  sense,  for  the 
benefit  of  those  who  were  in  possession  of  lands,  and 
for  barring  the  rights  of  all  persons  who  were  remiss 
in  making  their  claims  :  so  that  although  the  words 
only  extended  to  natural  persons,  and  their  heirs ; 
and  no  mention  was  made  of  any  corporation  or 
successors,  yet  it  was  the  intention  of  the  legislature 
that  it  should  extend  to  such  corporations,  as  had  in 
themselves  an  absolute  estate  and  power  of  aliena- 
tion. 

Ecclesiaistical  corporations  however  are  not  barred 
by  a  fine  iand  non-claim,  as  wiU  be  shown  here- 
after. 

5.  By  the  common  law,  a  married  woman  could 
not,  by  joining  with  her  husband  in  any  deed  or  con- 
veyance whatever,  bar  herself,  or  those  claiming 
under  her,  of  any  estate  whereof  she  was  seised  in 
her  own  right ;  or  of  that  portion  of  her  husband's 
real  property,  which  tlie  law  has  provided  for  her 
support,  in  case  she  survives  him.      This  rule  pro- 
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bably  arose  froiti  that  principle  of  law,  that  the  legal 
existence  of  a  woman  is  suspended  during  her 
marriage,  or  at  least  is  incorporated  or  consolidated 
into  that  of  her  husband ;  or  else  from  a  fear  that  her 
husband  should  use  any  compulsion,  in  order  to  force 
his  wife  to  part  with  her  property  or  rights,  in  his 
fevour. 

6.  But.  although  a  married  woman  was  never 
bound  by  any  deed  or  conveyance  executed  by  her 
•during  the  coverture ;  yet  if  an  action  was  brought 
against  a  husband  and  wife  for  the  recovery  of  any 
lands,  whether  the  property  of  the  husband  or  of  the 
wife,  and  judgement  was  given  against  them,  the 
wife  was  barred. 

7.  Thus  it  appears  that  till  the  statute  of  West- 
minster S,  even  a  judgement  by  default  in  a  posses- 
sory  action,  against  a  husband  and  wife  for  the  wife's 
Ifreehold,  was  so  far  binding  on  her,  that  after  her 
husband's  death  she  could  only  recover  her  estate  by 
bringing  a  writ  of  right.  Now  a  fine  being  an 
accommodation  of  a  suit,  and  a  concord  being  deemed 
to  have  the  same  force  and  efiect  as  a  judgement  in 
a  real  action ;  it  follows  that  a  married  woman  must 
have  been  as  effectually  barred  by  a  fine  as  by  a  judge- 
ment in  an  adversary  suit.  Nor  was  it  thought 
necessary  to  give  the  wife  a  power  of  claiming  lands 
whereof  she  and  her  husband  had  levied  a  fine,  because 
in  that  case  she  must  have  assented  to  it ;  whereas 
the  husband  might  have  put  in  a  feint  plea,  or  let 
judgement  go  against  him  by  default,  without  the 
consent  or  even  knowledge  of  his  wife. 

8.  Mr.  Hargrave,  to  whose  learned  note  on  Fines  I  i  inst.  121  a. 
am  indebted  for  the  preceding  observations,  has  very  °^*®  ^ ' 
properly  suggested,  that  tihe  coooutn'on  notion  of  & 

fine's  owing  its  eSkct  in  barring  married  women  to 
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their  secret  examination  by  the  Judges  or  coimni^- 
sioners,  is  incorrect  This  remark  is  fully  coofimied 
by  a  passage  in  GlanviUe,  from  which  ft  appears  that 
a  married  woman  might  appoint  her  husband  as  her 
attorney  to  acknowledge  a  fine  for  her  •,  in  which 
case  it  is  highly  improbable  that  she  should  have  been 
examined.  It  may  therefore  be  concluded  that  the 
private  examination  of  a  married  woman  was  not  a 
necessary  circumstance  at  common  law^  and  was  [Mtv 
bably  fiiBt  prescribed  by  the  statute  De  modo  leoandi 
Jines. 

9*    If  a  fine  derived  its  efficacy  in  barring  mar- 
ried women  from  the  circumstance  of  their  private 
examination,    then    that  form   might    easily    have 
2  init.  673.    been    added  to  any  other  conveyance :    whereas^ 
Hob.  226.      j^y  ^^  common  law,  a  bargain  and  sale  by  a  hus- 

band  and  wife,  on  which  the  wife  is  privately  ex* 
amined,  does  not  bind  her^  after  the  coverture  is 
determined. 
Asto  thdr  10.  But  whatever  were  the  principles  iqion  wfaidi 
'  this  doctrine  was  originally  founded,  it  is  now  fuUy 
settled  that  a  married  woman,  by  joining  with  her 
husband  in  levying  a  fine,  may  bar  herself  and  h^ 
heirs  of  all  here  state  and  interest  in  any  lands 
whereof  he  is  seised  in  her  right.  And  where  a 
fine  is  levied  by  a  husband  and  wife,  of  lands  which 
are  the  property  of  the  wife,  the  whole  estate  passes 
from  the  wife,  and  the  cognizee  is  in  by  her  only  > 


*  Potest  autem  pater  ita  loco  suo  filinm  pro  se  ponere,  et  mt 
versa*  eauraneus  quoque  extraneunis  uxor  quoque  mantum :  com 
quia  itaque  niaritus,  positus  looo  uxoris  san,  in  placito  de  maritagxs 
vel  de  dote  ipsius  uxoris,  per  judicium^  sive  per  coocoirdiMi,  to 
Olanville,  lib.  2.  c  i.  vide  also  ante*  c.  5.  }  5. 
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so  that  if  the  fine  is  afterwards  reversed,  the  whde  2  B«p,  57  h. 
estate  becomes  again  vested  in  the  wife.  Doug.  44. 

11.  Where  a  fine  is  levied  by  a  husband  and  wife.  Roll.  Ab.Tu. 
of  lands  which  are  the  estate  of  the  wife,  the  war-  ^***»^-P*  • 
ranty  should  be  from  the  husband  and  wife,  and  the 

heirs  of  the  wife. 

12.  A   husband  and  wife  joined  in  exchanging  ^^-    ^05 
lands,  which  were  the  estate   of  the  wife,  with  a 
stranger,  for  other  lands;   and  the  exchange  was 
executed.    The  husband  and  wife  aliened  the  lands 

taken  in  exchange,  and  levied  a  fine  of  them  to  the 
alienee. 

It  was  resolved  that  the  wife  might  enter  on  her    < 
own  lands  after  the  death  of  her  husband ;  and  that 
her  joining  in  a  fine  of  the  lands  taken  in  exchange, 
did  not  bar  her  from  electing  whether. she  should 
claim  her  own  lands,  or  those  taken  in  exchange. 

IS.  A  married  woman  may  bind  herself  by  a 
warranty  in  a  fine  sur  concessit;  and  an  action  of 
covenant  will  lie  against  her  upon  such  a  warranty. 

14.  Thus  where  a  husband  and  wife  levied  a  fine  y^^ton  r. 
sur  concessit  to  A.  for  99  years,  if  he  should  so  long  2  Saund.  180. 
live ;    with  a  general  warranty  against  all  persons  ^  **^"  ^^' 
during  the  said  term  :  the  husband  died ;  and  it  was 
determined  that  an  action  of  covenant  lay  against  the 

wife,  upon  the  warranty. 

15.  As  a  married  woman  may,  by  joining  with  her  Ratson  v. 
husband  in  a  fine,  make  an  absolute  alienation  of  her  1  veni!4i.' 
estate,  so  she  may  also  make  a  conditional  one ;  ^^^  ^- 
and  therefore  if  she  and  her  husband  mortgage  her  i  Vem.  294. 
estate  by  fine,  it  will  bind  her  and  her  heirs. 

16.  It  was  formerly  held  that  a  married  woman  did  As  to  Dower 
not  bar  herself  of  her  right  to  dower,  by  joining  ^l^^^/ 
with  her  husband  in  a  fine  of  lands,  whereof  she 

was  dowable }   because  before   the    death  of  her 
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10  Rep.  49  6  husband,  the  wife  had  no  right  of  action.  But  the 
law  has  been  l6ng  since  altered  in  this  respect,  and 
it  has  been  fully  established^  that  if  a  husband  and 
wife  join  in  levying  a  fine  of  the  husband's  estate^ 
to  a  stranger,  the  wife  will  be  thereby  barred  irom 
claiming  her  dower  out  of  the  lands  comprised  in, 
the  fine ;  because  she,  having  nothing  in  those  lands 
in  her  own  right,  her  joining  with  her  husband  in 
a  fine  of  them,  could  be  for  no  othet  purpose  than 
that  of  barring  her  from  claiming  dower.  But  a  fine 
levied  by  the  husband  alone  does  not  bar  his  wife  o£ 
dower. 

17.  Where  a  married  woman  joins  her  husband  in 

a  fine,  it  will  not  only  bar  her  from  claiming  dower  out 

of  the  lands  comprised  in  the  fme;   but  will  also 

bar  her  of  any  other  interest  in  those  lands. 

Goodriokv.         18.  A  man  on  his  marriage  entered  into  a  bond 

PreScha.  ^^^  600/.  to  a  trustee,  with  a  warrant  of  attorney  ta 

333.  confess  judgement  thereon,  to  be  defeazanced  on 

payment  of  300  /.  to  his  wife,  if  she  should  survive 
him.  The  wife  afterwards  joined  her  husband  in  a 
fine  of  aU  his  lands. 

It  was  agreed  that  the  fme  not  only  barred  the 
wife  from  claiming  dower  out  of  the  lands^  but  also- 
destroyed  her  interest  in  the  judgement. 

19.  Where  a  wife  joins  with  her  husband  in  levyin^^  ^ 
a  fine  of  lands,  whereof  her  husband  is  seised  in  fee 
lit  I  I.e.  4.  simple,  without  any  declaration  of  uses,   the    use 
*  results  to  the  husband,  and  a  new  right  to  dower 

accrues  to  the  wife. 
10  Rep.  49  b.  20.  Thus  it  is  laid  down  in  Lampet's  case,  that  if 
a  husband  and  wife  grant  a  rent  by  fine,  or  make  a 
lease  for  years,  rendering  rent  to  the  husband  and 
his  heirs,  and  afterwards  the  wife  recovers  dow^r  ; 
she  shall  bold  it,  charged  with  the  rent  and  the  term » 
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Is  these  cases  the  wife,  though  she  joined  her  husband 
la.a  fine,  was  held  dowable,  subject  only  to  the 
chains  created  by  the  fine ;  she  must  therefore, have 
^been  entitled  to  dower  out  of  the  estate  that  resulted ; 
ibr  the  uses  of  the  fine  being  declared  to  be,  to  create 
41  rent^  or  a  term  of  years,  the  residue  of  the  use  re* 
sdKed  to  the  husband,  and  his  widow  became  do^able 
of  that  residue. 

21.  In  a  subsequent  case  it  was  held,  that  where  HaveringtooB 

Case    Ow.  6. 

husband  and  wife  joined  in  a  fine  to  a  purchaser,  and 
the  husband  alone  declared  the  uses  of  it,  the  wife 
WBS  concluded  of  her  right  to  dower,  because  no  con- 
tradiction of  the  wife  appeared»  that  she  did  not  agree  Tit.  32. «.  13. 
to  ihe  uses  declared  by  the  husband*. 

^.  It  &Uows  from  this  case  that  a  fine  levied  by 
hoflband  and  wife  without  any  declaration  of  uses,  by 
•ither  of  them,  would  not  bar  the  wife  from  claiming 
her  dowor ;  £>r  although  a  fine  levied  by  a  married 
woman  will  bar  her  fi*om  claiming  dower,  against  any 
person  deriving  under  a  sufficient  declaration  of  the 
uses  of  such  fine,  yet  a  fine  will  not  have  that  efiect  in 
&vour  of  the  heir,  claiming  by  descent  from  the  hus* 
haiid»  for  he  must  admit  that  his. ancestor  died  seised, 
which  will  give  the  widow  a  title  to  dower. 

43.  A  married  woman  may  also  bar  herself  of  her  i  lost.  36  h. 
joiflAure^  by  joining  with  her  husband  in  levying  a  ^,%^ 
fine  of  it ;  provided  it  be  made  pursuant  to  the  ^  ^^^^'  i^^* 
stiMtute  27  H^i.  VIII.  and  be  a  good  bar  of  dower ; 
jbecaiise  the  wife^  by  accepting  such  a  jointure,  before 


*  Mr.  Sanders  observes,  that  m  ibb  case  the  fine  operated,  so 
far  as  concerned  the  wife,  as  an  extinguishment  of  her'  right  to 
#Bwar,  and  there  could  be  no  resaltuig  Use  i^x>d  a  Convejance 
apamim  as  «Ke  release  ef  a  ligfat,  and  not  as  the  transfer  of  an 
Sotatc.    Uses,  3d  ed.  ▼.  1.  180. 
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marriage,  barred  herself  of  her  right  to  dower,  so 
'  that  she  can  claim  nothing  after  her  husband's  dea;fli 
but  her  jointure,  which  she  herself  concurred  in  de- 
stroying by  the  fine.    But  if  a  jointure  be  settled  on 
Tit.  7.  c.  1.    a  woman  after  marriage,  in  which  case  it  is  no  bar  of 
^  ^^V  dower,  and  she  joins  her  husband  in  levying  a  fine  of 

it,  this  will  not  prevent  her  from  claiming  dower  out 
of  any  other  lands  whereof  her  husband  was  seised 
during  ,the  coverture  ;  because  the  jointure  being  no 
bar  of  dower,  the  wife  had  her  election  on  her  hus- 
band's death,  either  to  accept  of  the  jointure, 
or  to  claim  her  dower ;  and  therefore  Lord  Cdce 
says,  that  a  fine  levied  of  her  jointure,  before  her 
time  of  election,  is  no  bar  to  her  right  of  electing 
dower,  when  her  time  of  election  does  come.  But 
where  -it  appears  not  to  have  been  the  intention 
of  a  husband  and  wife,  in  levying  a  fine,  to  bar  the 
wife's  jointure^  it  will  not  afiect  it  in  a  court  of 
equity* 
Soll^  V.  24.  Thus  where  A.  upon  his  marriage,  in  const- 

^^227.    deration  of  500/.  portion,  settled  an  annuily  of  SOL  a 

year  on  his  wife,  to  be  issuing  out  of  particular  lands. 
Afterwards  A.  and  his  wife  joined  in  levying  a  fine  of 
those  lands  to  a  mortgagee,  who  had  notice  of  the 
annuity,  which  was  excepted  in  the  mortgage. 

It  was  contended  that  the  wife  had  by  this  means 
extinguished  her  annuity ;  but  it  appearing  that  it 
was  not  the  intention  of  the  parties  to  destroy  this 
annuity,  the  court  decreed  that  it  should  not  be 
affected  by  the  fine. 
Anon.  25.  So  where  a  jointure  was  settled  oh  a  woman. 

Skin.  338.      issuing  Out  of  tome  houses  in  London,  which  were 

burnt  down ;  the  woman  joined  her  husband  in  levying 
a  fine  of  the  houses,  to  create  a  long  term  of  years  fat 
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xaising  money  to  rebuild  them.  And  it  was  agreed 
that  the  woman  should  have  her  jointure  out  of  the  *. 
reserved  rent  of  the  houses. 
AcQudged  that  the  fine  did  not  affect  the  jointure. 
26«  £very  kind  of  fine^  with  or  without  proclama- 
tionsy  and  whether  levied  in  the  Court  of  Common 
Pleas,  or  in  an  inferior  court,  will  bar  a  married  wo- 
man ;  for  fines  derive  this  eflect  from  the  principles 
of  the  common  law,  and  not  from  any  statute. 

27-  It  is  a  common  practice  for  a  husband  to  cove-  ®*fect  of  a 
nant  that  his  wife  shall  join  him  in  levying  a  fine,  and  thatamamed 
Sir  Joseph  Jekyll  has  said,  that  in  such  cases  the  Court  Woman  skaU 
•  of  Chancery  has  decreed  the  husband  to  do  it,  for  that  Hall  ▼. 
he  has  undertaken  it,  and  must  lie  by  it,  if Jie  does  not  ^^^m 
perform  it.  Because  (says  Mr.  Cox)  in  all  these  cases  187.  a. 
it  is  to  be  presumed  that  the  husband,  where  he  cove- 
*  nants  that  his  wife  shall  levy  a  fine,  has  first  gained 
her  consent  for  that  purpose ;  and  that  the  interest  in 
such  ^covenant  has  been  taken  to  be  an  inheritance 
descending  to  the  heir  of  the  covenantee.    But  after 
all,  if  it  can  be  made  appear  to  have  been  impossible 
for  the  husband  to  procure  the  concurrence  of  his 
wife  (as  suppose  there  are  difierences  between  them), 
sorely  the  Court  would  not  decree  an  impossibility ; 
especially  where  the  husband  ofiers  to  return  aU  the  ^i^f  Emery 
money,  with  hiterest  and  costs,  and  to  answer  all  the  8  Yes.  505. 
damages. 

28«  Tiie  estate  of  a  devisee  may  be  barred  by  a  fine  i>emeet. 
and  non-claim,  if  the  devisee  has  not  entered  on  the 
lands  devised. 

Thus  where  John  Metcalf  devised  lands  to  John  Hulm  n 
Gallant,  an  infant  of  the  age  of  .three  years,  in  fee.  ^  q^^^ 
The  son  and  heir  of  Jc^  Metbalf  entered  on  the  1200. 
lands,  and  levied  a  fine  of  them.    John  Gallant  the 
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infant  died  before  he  attained  his  full  age,  leaving  si 
sister  who  was  then  married. 

The  Court  was  of  opinion  that  the  sister  must  make 
her  claim  within  five  years  after  the  death  of  her  hus- 
band, otherwise  the  fine  would  bar  her. 
5  Rep.  124  a.      29*  Executors  to  whom  lands  are  devised  for  pay- 
ment of  debt^  may  also  be  barred  by  a  fine  levied  of 
the  lands  thus  devised,  if  they  do  not  make  their 
claim  in  due  time. 
TnutEsutes.      30.  A  fine  is  a  good  bar  to  a  trust  estate,  as  well 
V.  Ashley,       as  to  a  legal  one ;  because  the  cestui  que  trust  has  an 
lCha.Ca.268.  equitable  interest,  and  is  therefore  bound  to  pursue 
V.  BagoZ        *^^  proper  remedies  for  securing  it :  and  if  this  were 
^  FrfJ*'  qi     ^^  *^^  ^^^^^'  ^^  operaition  of  a  fine  would  be  much 

*  leas  extensive  than  it  is,  as  there  are  so  many  trust 
estates  now  always  existing.  Thus  if  A.  is  seised  of 
lands  in  trust  for  B.-  and  a  stranger  enters  on  those 
lands,  and  levies  a  fine  of  them  with  proclamations ; 
if  five  years  pass  without  any  claim  being  made,  this 
fine  will  be  a  good  bar,  both  to  A.  who  had  the  legal 
estate,  and  to  B.  who  was  the  cestui  que  trust 

81.  But  with  respect  to  equitable  titles  there  is  a 
distinction  ;  for  where  the  equity  charges  the  lands 
only,  a  fine  and  non-claim  is  a  good  bar ;  but  where 
it  charges  the  person  only,  in  respect  of  the  land,  it  is 
then  no  bar. 
Gilb.  Cha.  32.  Thus  if  a  trustee  levies  a  fine  of  the  lands 

whereof  he  is  seised  in  trust,  to  a  person  who  has 
notice  of  the  trust ;  or  if  a  man  purchaser  from  a 
trustee,  with  notice,  and  levies  a  fine ;  the  cestui  que 
trustvnH  not  be  barred :  because  the  fine  being  levied 

*  to  a  person,  or  by  a  person  who  has  notice  of  tlie 
trusty  the  land  will  continue  subject  to  the  trust ;  and 
th^^ore  the  Court  of  Chancery  will  not  permit  the 
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fine  to  be  a  bar :  so  that  whenever  a  person  is  cbai^d 
^  claiming  under  a  trustee,  he  must-  either  set  up  an 
T>pposite  title,  and  deny  his  claiming  under  the  trustee;  vide  infra, 
or  else,  if  he  does  claim-  under  the  trustee,  he  must  ^    * 
set  forth  that  he  paid  a  valuable  consideration  for  the 
lands,  'and  deny  that  he  had  any  notice  of  the  trust. 

3d.  If  however  the  title  is  merely  a  legal  one,  and  2  Atk.  631. 
a  man  has  purchased  an  estate  which  he  sees  himself 
has  a  defect  on  the  face  of  the  deeds,  yet  the  fine  will 
be  a  bar,  and  will  not  affect  the  purchaser  with  notice, 
so  as  to  make  him  a  trustee  for  the  person  who  had 
the  right :  because,  aB  Lord  Hard wicke  observes,  this 
would  be  carrying  it  much  too  far,  for  the  defect 
upon  the  face  of  the  deeds  is  often  the  occasion  of 
tlie  fine's  being  levied. 
3*.  It  should  however  be  observed,  that  where  a  Vide  infra, 

C  14 

fine  is  levied  by  a  trustee,  or  a  person  who  has  notice 
of  the  trust,  it  is  not  void  at  law,  but  the  person  to 
whooi  the  fine  was  levied,  without  consideration,  or 
witli  notice,  becomes  himself  a  trustee  for  the  real 
owner. 

S5m  Having  examined  in  what  cases  a  cestui  que 
trust  may  be  barred  of  his  trust  estate,  by  the  fine  of 
a  stranger ;  it  will  also  be  necessary  to  inquire  how  ^ 

far  a  fine  levied  by  a  cestui  que  trust  himself  is  a  bar 
to  his  trust  estate. 

36.  Before  the  statute  of  uses,  if  a  cestui  que  use  had  Year  Book, 
levied  a  fine,  it  might  have  been  avoided  at  any  time  20.  Bro  Ab^* 
by  the  pl6a  quod  partes  finis  nihil  habuerunt ;  because  Tit.  Kne, 
the  cestui  que  use  had  no  estate  in  the  land,  but  was  ^  * 
barely  tenant  at  will  to  his  trustees.    But  modem 
Chancellors  have  very  much  aHered  the  law  in  this  2  Cha.  R,  78. 
req^t,  as  it  has  been  long  since  settled,  that  a  cestui 
que  trust  in  tail  may,  by  a  fine  duly  wvied,  bar  his 
issue,  as  fully  as  if  he  had  the  legal  estate  j  for  other- 

Vqu  V.  P 


ifitt  tnitlMiii  ^)r  reivatt^i  or  I^  liipt be*^  capabteof 

execQtiPg  their  tnutt  xoigbt  freveat  (be  tfeawtin 

tad  fiom  e^KfCutiog  the  power  given  Um  hy  the  law 

K*^^ T\.     wer  his  estate*  whkh  would  be  e^treoiely  iaconve- 

cu.        '  aiexit,  and  tend  to  the  kitroductioii  of  p6rpetaitje& 

d7»  ^Vliere  a  married  woman  is  enti^d  to  a  tFmt 

esfcajte,  for  her  sole  and  separate  use,  she  may  bar  it, 

by  jmnifig  with  her  husband  in  a  fioe. 

Penne  v.  SSw  A  woQian  belora  marriage  conveyed*  widi  her 

Tormt*i\.   hodMadfs  privily*  her  estate  to  tnisteesi  in  teust  to 

pay  the  rents  and  profits  to  her  sole  snd  separate  use 
fiip  her  life ;  and  after  her  deoease,  in  trust  Iw  such 
uses  as  she*  whether  sole  or  covert,  should  by  her 
last  wiE  limit  and  appoint;  and  for  want  of  such 
appointment,  then  to  her  own  r^ht  bein  for  ever. 

Ihe  huri>and  mortgaged  part  of  the  lands  fiir  a 
teaift  of  dOO  years*  and  then  a  fiae  waa  levied  by  the 
hndmnd  and  wife*  who  both  declared  the  uses  of  the 
&ie*  as  to  die  mortgaged  pi^mises*  to  be  to  the  i^buo- 
tiS;  the  mortgagee*  for  securing  the  paymeM  of  his 
principal  and  interest. 

The  wife*  by  order  of  theCourt^  answered  se^aratdy, 
and  insisted  in  her  answer  that  she  had  been  forced 
to  join  her  husband  by  duress*  ittsinuatieg  the  motU 
gage  to  be  fictitious^  and  in  tru^t  for  f]I)e  htfsbend^  in 
order  to  defraud  her.  She  further  insisted  that  there 
was  no  powar  reserved  to  her  to  diapoeie  of  her  nai 
estate,  but  by  her  last  will  $  that  she  had  no  estate  ia 
the  premises*  and  that  the  fine  and  mortge^  wei^ 
both  void. 

It  was  aigued  for  t^e  married  woman^  that  tka^ 
.1^  estate  being  in  thetrustees>  the  parties  to  the 
fine  had  not  such  an  estate  in  theib  whereof  a  fine 
could  be  leviedl  to  bar  the  wife's  right..  Md  thi« 
this  beii^  a  mere  naked  power^.  withomjt  any  intex^nt^ 
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'  C(C>iild  not  be  barred  by  the  finfe,  but  remained  still  In 
the  wife,  by  force  of  the  first  conveyance. 

Lord  Talbot  said,  the  chief  obje<!tion  was,  that  the 
iegal  estate  being  in  the  trustees,  the  husband  and 
wife  had  not  such  an  estate  In  the  land  whereof  a 
ifine  could  be  lei^ed,  to  bi(r  the  wife's  right  But  ds 
to  4hat,  it  was  very  well  known  that  the  operation  of 
fines  and  recoveries  was  the  same  upon  trusts  as 
upon  legal  estates :  and  if  so,  it  must  inevitably  fol* 
low^  that  an  estate  for  life,  limited  to  the  wife,  and 
the  remainder  limited  to  her  own  right  heirs,  in  de- 
fault of  any  appointment  made  by  her  last  win,  were 
both  disposed  of  by  the  fine ;  and  if  no  siieh  remain- 
der had  been  limited  by  it,  as  the  estate  was  the 
wife's  own,  and  moved  originally  from  her,  whatever 
was  not  conveyed,  would  have  remained  in  her,  and 
conse<iuently  been  barred. 

I>ecreed  the  trustees  to  convey  to  the  mortgagee. 

39.  Tenris  for  years  may  be  barred  by  a  fine,  if  Ttrms  for 
the  lessees  were,  or  ever  might  have  been,  in  pos- 
session. 

40.  Thus,  where  a  Ieai$e  for  years  was  made  of  certain  Safiyn's  Case, 

.  e  Bin*  Up- 

lands, to  begin  after  the  detenhination  of  a  lease  then  cro.  Ja«  <ol 

sobsisting ;  the  first  term  expired,  the  second  lessee 
neglected  to  enter,  and  the  person  in  reversion  en- 
tered, made  a  feoffinent,  and  levied  a  fine  with  pro- 
clamations of  the  land.  Five  years  passed  without 
any  claim  being  made  by  the  second  lessee ;  '*  and 
the  question  was,  whether  he  was  barred  by  the  fine. 
It  was  resolved,  that  although  a  lessee  for  years 
Ikad  not  himself  such  an  estate  as  would  enable  him  aote»  c.  5.. 
to  levy  a  fine,  yet  it  did  not  therefore  follow  that  his  *  ^^' 
interest  shotdd  hot  be  barred  by  a  fine.    That  a  term  « 

•  for  years  wa9  within  the  statute  4  Ben.  VII.,  being 
tromprehentted  uttd«c  the  word  interest ;  and  as  the 

;  p« 
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object  of  that  aet  was  to  prevent  strifes  and  debates, 

it  would  not  have  that  eflfect  if  Its  operation  did  not 

^  extend  to  long  terms  for  years,  which  were  then  so 

common. 

Ischam  v.  41.  This  principle  was  carried  so  far,  that  where  a 

^^'c^lOQ  P^^^^^»  ^^^  had  a  long  term  for  years,  assign^  it 

over  to  a  trustee,  in  trust  for  himself,  then  pur- 
chased the  freehold  and  inheritance  of  the  lands,  and 
levied  a  fine,  it  was  resolved  that  the  term  was 
barred,  the  assignee  of  it  having  suffered  five  years 
to  pass  without  making  any  claim. 
2  Ven^  329.      Mr.  Justice  Ventris  has  taken  notice  of  this  case^r 

and  observed  that  the  cognizee  of  the  fine,  who  was 
also  the  purchaser  of  the  freehold,  did  not  know  of 
the  term,  or  that  it  was  held  in  trust  for  him ;  no 
that  if  the  fine  had  not  barred  it,  he  would  have  been 
cheated.    But  that  where  a  term  is  assigned  in  trust 
for  the  person  who  is  seised  of  the  inheritance,  and 
who  is  in  possession,  a  fine,  levied  by .  him  will  not 
destroy  the  term ;   because  the  owner  of  the  inhe- 
ritance is,  in  cases  of  this  kind,  tenant  at  will  to  his 
.    trustee.      And  this  doctrine  has  ever  since  been  ad* 
1  Lev.  272,   hered  to ;  so  that  it  is  now  a  settled  principle,  that 
Sid.*46or*    terms  for  years,  which  are  kept   on  foot  by  pur- 
d  Kcb.  564.  chasers  for  the  purpose  of  protecting  the  inheritanee, 
.ape  not  barred  by  fine  j   otherwise  fines  would  fre- 
quently weaken  the  interest  of  purchasers,  instead  of 
-laidding  to  their  seciuity. 

*    4ilB.'  It  is  a3»o  ftdly  established,  that  a  term  of  years 

which  is  vested  in  trustees,  on  any  other  particular 

trusty  except  that  of  pi:otecting  the  inheritance,  may 

bia  barred  by  a  fine  and  non-claim^ 

llaomer  v.        43.  Thu^  where  A.  had  a  term  for  years  vested  in 

?Chi*R.a7.  Wm,  for  securing  children's  portions;  B.  being  in 

33  Comb.  67.  possession,  levied  a  fine,  and  five  years  passed  without 
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any  claim  being  made.  It  yrzA  resolved  by  the  Court 
of  K.  B.  that,  admitting  the  term  was  in  trust,  it  was 
barred  by  the  fine. 

If  a  person  makes  a  lease  for  years,  and  still  con* 
tinues  in  possession,  he  is  considered  as  tenant  at  will 
to  the  lessee  for  years ;  and  if  the  lessor,  being  thus 
in  possession,  levies  a  fine,  it  will  be  no  bar  to  the 
term  for  years :  because  the  possession  of  the  tenant 
at  will  being  the  possession  of  the  person  in  remain^ 
der,  his  interest  is  not  divested  \  and  it  will  be  shown  ^*  '^ 
in  a  subsequent  chapter,  that  no  estate  is  barred  by  a 
fine,  unless  it  be  divested  oi^t  of  the  real  owner. 

44.  We  have  seen  that  a  copyholder  cannot  im>  Copjboldt. 
plead,  or  be  impleaded,  for  his  copyhold  in  the 
King's  courts  ;   and  therefore  cannot  levy  a  fine  of 

it  in  the  Court  of  Common  Fleas.  But,  notwith* 
standing,  a  copyhold  estate  is  considered  as  an  in- 
terest within  the  statute  4  Hen.  VII.,  and  therefore 
may  be  barred  by  a  fine,  levied  by  the  person  wha 
has  the  freehold  of  the  land. 

45.  Thus,  Lord  Coke  says,  if  a  copyholder  be  dis-  Coke,  Cop. 
seised,  and  the  disseisor  levies  a  fine  with  proclama^  * 

lions,  and  five  years  pass  without  any  claim  made, 
this  Is  a  bar  both  to  the  lord  and  to  the  copyholder. 

46.  It  Was  resolved  by  the  Court  of  Conunon  MsrgAret 
Heas  in  10  Ja.  that  lands  held  by  copy  of  court-  ^^''' 
roll  were  within,  the  words  and  intent  of  the  statute  9  jEUp.  104. 
4  Hen.  VII.    For  as  leases  for  years  were  considered 

within  the  act,  on  account  of  the  word  interest ;  and 
because  great  mischief,  vexation,  and  trouble  would 
ensue,  if  leases  for  years  were  not  within  the  act ;  so, 
greater  mischief,  vexation,  and  trouble  would  ensue, 
if  the  act  did  not  extend  to  customary  lands,  held  by 
copy ;  for  a  great  portion  of  them  was  granted  in  fee 
simple.  - 
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-  iff*  Tiiera  ^  acustom  in  mo9k  xamop^  that  copy- 

boldsmay  be  entailed ;  but  even  if  a&ie.iirgs  allowed 

Vide  Tit.  37*  to  be  levied  of  a  copyhold  in  the  court;  of  the  i^^or 

^  '  of  whidb  it  is  held,  it  ndll  ^t  bar  such  an  entail 

because  it  is  not  levied  pursuant  to  the  statute 

4  Hen.  VII.,  unless  it  is  allowed  by  the  custom  to 

have  that  eflfect 

Sstatmheld      48.    !E)statea  held  by  statute   merchant,  statute 

^^^^     aMple»  Bxd  ekgitf   are  comprehended  within    the 

kc«  statute  4  Hen.  VII.»  and  may  therefore  be  barred  by 

i^  fyip  mi,  non-claim^  provided  the  lands  be  ex- 
tended. 
Ogii«lr.  49^  Tkvtgp  upon  a  trial  at  bar,  the  Court  delivered 

151^21/*  ^  ^  Uw  to  the  iuiy,  that  wheie  lands  were  actually, 
extended,  €»i:  a  writ  of  dbr^'4  the  tenant  by  eh^it 
VBd0^t  be  haored  by  a  fine  and  non-daim ;  and  that 
n^f^  an  ioquiaitian  iq>on  an  ekgU  is  found,  the 
party  haa  the  posae^sion  before  ent^,  and  may  bring 
an  ^ejStnwEit,  car  action  of  treq^ass. 

50.  So  in  the  case  of  Deig^toa  v«  Grenvillet  whidi 

ysM  be  stated  in  the  next  chapter,  all  the  Judg» 

afc«e4  that,  although  the  oognizees  of  statutes  m^r* 

chant  did  not  entei^  yet  that  they  had  possession  in 

hWf  in  conseqjoence  of  their  extents  and  liberates^ 

which  gave  them  a  right  of  entry  i  and,t  tlierefore> 

they  m^ht  be  haired  by  a  fine. 

iVimra  ap^        ^1«  Powers  appendant,  or  in  gross,  may  be  barred 

gendant  and  |y  |^  ^^  levied  of  the  knds  i»  which  such  powers 

I  Inst*  237a.  rdatc^  by  the  person  to  whom  the  powers  are  re- 

a  itep.  83  0.  ^yved  J  because,  by  the  fin^  the  person  acknow* 

ledges  all  his  tight  and  interest  in  the  lands  to  be 
verted  in  another,  and  therefore  it  would  be  re« 
pu^nant  to  liiat  acknowledgjement  that  he  should 
evec  afterwacds  daim  any  power  over  thos«  koids^ 
Besidest  a  power  appendwt,  or  in  gross,  being  jpat 


of  the  dd  domiiitoii^  is  contidercki  as  im  ifttefwt 
ivhick  ntay  be  idkased. 

S^  C  IKgges  bemg  s^sed  in  fee,  covtttiDted  to  ^Oiggpfs 
stend  sekdd  to  the  use  of  htmself  for  life^  lenuunder  i  d^  173^ 
ever ;  reserving  to  himself  a  power  of  revocatiaii^  b;^ 
deed,  indimbed  and  enidOied. '  C  Digges  revolt  ih^ 
uses;    but  before  the  deed  of  revocatioa  was  «a- 
roUed,  he  levied  a  fine  of  the  lands. 

It  WIS  resolved,  that  the  fine  being  levied  befoee 
the  enrdment  of  the  deed  of  revocation,  tmtil  which  , 
time  die  revocation  WM  impeifect,  had  destined 
the  power. 

53.  In  the  case  of  Ptone  v«  Peacock,  Lord  Talbot  «nte,  1 38. 
said,  that  the  power  being  coi^led  with  an  interest, 
and  annexed  to  the  wife's  inh«itance»  it  was  de^ 
stroyed  by  the  fine :  since,  that  a  lease  and  rdMae,  vide  Bulloch 
or  any  other  conveyance,  would  cari^  with  then  all  ^-  Thome, 
powers  that  were  joined  to  the  estate.  f  10.  *^ 

54*  A  power  of  revocation  may  also  be  destroyed  1  In8t.237a. 
in  part,  by  a  fine  being  levied  of  part  of  the  land  j  '^^"^^  ^^*- 
and  yet  tJie  power  will  contanue  good  as  to  the: 
residue. 

55.  Where  a  person,  who  has  a  powes  i^pendant 
or  in  gross,  levies  a  fine  of  the  lands  to,  which  the 
power  relates,  and  afterwards  by  deedL  declares  that 
such  &ie  riiall  enure  as  an  execuHoa  of  his  power,^ 
the  Ale  and  declaration  ef  uses  will,,  in  that  casCi,  be 
consideied  as  one  assucance,  and  will  not  destroy  the 
power. 

a6i  Tlius,  ill  the  case  of  Herang  v^  Brown,  it  was  Tit  32.  &  i«. 
objected,  that  Sijr  J»  WiUiajns,  by  le^h^  the  fine,  *  36. 
without  any  precedent  declaration  of  uses  to  which 
it  should  enure,  had  destroyed  his  power  of  revoc^ 
tien:  fer  the  deed,  being  subsequent  to  the  fine^  wa^ 

becauso  thi^re  was  an  int^mediate  timj^ 
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between  the  leying  of  the  fine  and  the  execution  or 
the  deed,  in  wliidi  the  forfeiture  attached,  and 
the  power  was  destroyed ;  so  that  no  subsequent  act 
could  purge  the  forfeiture  which  once  attached,  nor 
revive  the  power  which  was  destroyed.  For  these 
reasons,  and  upon  the  authority  of  Digges's  case,  it 
was  adjudged  by  the  Court  of  K.  B.  that  Sir 
J.  Williams  had,  by  levying  the  fine,  destroyed  his 
power  of  revocation ;  and  therefore  that  the  subse- 
quent declaration  of  uses  was  void. 
Carth.  22.  On  a  writ  of  error,  in  the  Exchequer  Chamber, 

1  Freein.486.  ^^  judgment  was  reversed,  by  the  opinion  of  mx 
judges  against  two:  it  being  determined  that  liie 
fine  and  declaration  of  uses  were  to  be  considered  as 
one  and  the  same  conveyance,  and  operated  as  an 
execution,  and  not  as  an  extinguishment  of  the 
power.  It  was  agreed,  that  a  fine  alone,  without  a 
deed  to  declare  the  uses  of  it,  would  have  extin- 
guished the  power  y  but  that  it  was  otherwise  where 
there  was  a  deed  declaring  what  the  intention  of  the 
parties  was  when  the  fine  was  levied ;  and  althou^ 
the  date  of  the  deed  was  subsequent  to  that  of  the 
fine,  for  no  other  reason,  perhaps,  but  because  tlie 
fine  was  levied  in  the  vacation,  and  was  dated  as  of 
the  preceding  term,  still  it  was  possible  that  the 
deed  was  executed  at  the  time  the  fine  was  acknow- 
ledged :  so  that  it  would  be  unreasonable  to  make  a 
forfeiture  or  extinguishment  of  a  right  merely  by  re- 
lation, which  was  but  a  fiction  of  law. 
Doiig,  4b.  ^7-  This  doctrine  has  been  confirmed  by  the  Court 
9*  ^-  of  K.  B.  in  the  case  of  Doe  v.  Whi^head»  which  will 

be  stated  in  a  subsequent  chapter.  So  that  now^ 
whenever  a  fine  is  levied,  and  a  declaration  of  th^ 
uses  of  it  is  afterwards  executed,  the  fine  and  de«» 
Qlaration  of  uses  wiU  be  considered  ^  one  asaiu9D£e«. 
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58.  A  power  collateral  to  the  land,  which  is  not  But  not 
jomed  with  an  interest,  cannot  be  barred  or  destroyed  i,it^„j^  ^ " 
by  a  fine  levied  by  the  person  to  whom  such  a  power  *  }^^^*  237  a. 
is  reserved  :  because  it  is  considered  as  a  bare  and 
naked  authority,  which  cannot  be  rdeased  or  di- 
vested. 

59*  Thus  it  is  said  by  Lord  Ch.  J.  Popham  in  1  Rep.  174«. 
Digges's  case,  that  if  a  feofiment  waa  made  to  A.  in 
fee,  to  divers  uses,  with  a  proviso  that  it  should  be 
lawful  for  B.  to  revoke  those  uses ;  B.  could  not  in 
that  case  release  his  power ;  and  a  fine  levied  by  him 
would  not  extinguish  it ;  for  it  was  merely  collateral, 
and  the  land  did  not  move  from  him,  nor  should  the 
party  be  in  by  him,  nor  under  him. 

60.  It  follows  from  the  same  principle,  that  a 
power,  collateral  to  the  land,  cannot  be  barred  by 
the  fine  of  a  stranger. 

61.  Thus,  where  a  person,  by  a  proviso  in  his  WillU  v. 
marriage  settlement,  gave  his  intended  wife  a  power  f  ^^tk!^474, 
to  dispose  of  100/.  to  such  persons  as  she  should  ap- 
point, to  be  paid  within  one  year  after  his  decease ; 

and,  in  default  of  payment,  one  John  Moreton  was 
empowered  to  make  a  lease  of  certain  lands,  to  raise 
that  sum.  The  wife,  in  a  year  after  the  death  of  her 
husband,  made  an .  appointment  of  the  1002.,  but  it 
was  not  paid.  The  heir  of  the  husband  levied  a  fine 
of  the  Wd,  and  five  years  passed ;  aft;erwards,  the 
appointees  of  the  lOOL  brought  their  bill  to  be  paid 
that  sum. 

Lord  Hardwicke  observed,  that  though,  by  the  se- 
veral statutes  relating  to  fines,  all  right,  claim,  and 
interest  which  strangers  had,  were  barred  by  a  fine ; 
yet  that  such  a  stranger  as  John  Moreton,  who  had  no 
interest,  but  only  a  bare  naked  power,  and  who  could 
not  have  made  sin  entry,  was  not.  affected  by  it. 
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6fL  A  right  or  tiUe  of  entry  for  a  ccHidition  broken, 
may  be  barred  by  a  flne  levied  by  the  grantee  or  de- 
visee of  the  conditional  estate. 

63*  Thii%  where  lands  were  devised  to  tnutees 
and  their  heirs,  upon  condition  that  they  riiould  pay 
a  certain  sum  of  money  every  year,  for  the  support 
of  a  schoolmaster,  &c*  \  and  <m  non-performance  of 
the  trusts,  the  lands  were  devised  over  to  other  per- 
sons. The  trustees  neglected  to  perform  the  tru8ls» 
and  levied  a  &ie  of  the  lands* 

It  was  determined  that  the  fine  was  a  good  bar  to 
the  persons  who  had  a  title  to  «iter  on  breach  ef 
the  condition. 

64.  A  title  of  entry  for  a  condition  broken  may 
also  be  barred  by  a  fine  levied  by  the  grantor  of  the 
conditional  estate  $  as  if  a  person  makes  a  feoffinest 
upon  condition,  and  before  the  cimdition  is  broken, 
the  feoffor  levies  a  fine  of  the  same  lands,  either  to 
the  feoSeet  or  to  any  other  person ;  the  omdition 
will  be  thereby  dischaiged  for  ever. 

65.  But  if  the  fine  had  been  levied  for  the  purpose 
of  corroborating  ihe  conveyance  by  which  the  onw 
ditioii  was  created,  it  would  not  have  destroyed  the 
condition ;  for  in  that  case  the  fine  and  conveyance 
would  be  construed  togetheri  and  would  operate  as 
OM  assurance. 

66«  It  seems  that  a  rq^ht  or  title  of  entry  on  any 
ether  account  may  also  be  barred  by  a  fine. 

67.  H.  Mackworth,  upon  his  marriage,  made  a 
feoffinent  to  trustees  aAd  their  heirs,  to  the  use  of 
hknself  for  life,  remainder  to  his  eldest  son  in  tail, 
reversion  to  himself  in  fee ;  and  coven«ited  to  psy 
9002.  to  the  trustees  within  three  months  after  th^ 
birth  of  each  child )  with  a  declaration,  th%t  i£  such 
payment  was  net  made^  then  Ihe  &offiies  and  tfietr 
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heirs  should  stand  seised  of  the  premises  until  they 
had  levied  the  said  sums.  The  money  was  not  paid ; 
so  that  the  estate  of  H.  Mackworth,  being  with  a 
quousquCy  ceased ;  but  the  trustees  did  not  enter. 
H.  Mackworth,  on  the  marriage  of  his  son,  con- 
veyed the  lands  by  lease  and  release  to  uses,  and 
levied  a  fine  to  those  uses ;  after  which,  five  years 
passed  without  any  entry  or  claim. 

Lord  Ch.  J.  Bridgeman  delivered  the  opinion  of 
the  Court,  that  the  entry  of  the  trustees  was  barred 
by  the  fine. 

68.  A  fine  and  non-claim  is  a  good  bar  to  a  writ  Writsof 
of  error,  in  consequence  of  the  word  actiem  in  the  fj^'^i^ 
second  saving  of  the  statute  4  Hcb.  VIL    And  a  mew  r. 
fine  is  also  a  good  bar  to  a  writ  of  error  to  reverse  a  cro.  1*332 
commop  recovery. 
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Section  1 . 

^^HE  great  inconveniences  which  arose  from  the 
X  statute  of  non-claim,  were  removed  by  the 
statute  4  Hen.  VIL  ;  and  a  proper  medium  was  esta- 
blished^ between  the  unbounded  latitude  given  by 
the  former  of  those  statutes,  and  the  rigour  of  the 
common  law;  for  the  doctrine  of  non-claim  was 
restored,  but  the  time  allowed  for  making  a  daim 
was  extended  from  one  to  five  years. 

2.  The  words  of  this  clause,  which  is  called  the 
first  saving,  are,  "  Saving  to  every  person  and  per- 
sons, and  to  their  heirs,  other  than  the  parties  to  the 
said  fine,  such  right,  title,  claim,  and  interest,  as  they 
have  to  or  in  the  said  lands,  tenements,  or  heredita- 
ments, at  the  time  of  such  fine  engrossed  j  so  that 
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they  pursue  their  title,  claim,  or  interest,  by  way  of 
action  or  lawful  entry,  within  five  years  next  after 
the  same  proclamations  had  and  made/' 

3.  In  consequence  of  this  clause,  all  those  who  Touch.  30. 
have  any  present  right  or  claim  to  lands  whereof  a 

fine  has  been  levied,  are  allowed  five  years,  to  be 
computed  from  the  day  on  which  the  last  proclama- 
tion was  made,  to  malce  their  claim.  And  although 
there  be  no  transmutation  of  possession,  and  the  2  Wilt.  R.  19. 
cognizor  be  in  of  the  old  use,  yet  after  five  years  it 
will  operate  as  a  bar  to  all  claims  whatever, 

4.  If,  therefore,  a  tenant  in  tail  is  disseised,  and  ^  ^^^  ^7  b. 
the  disseisor  levies  a  fine  with  proclamations,  the 

tenant  in  tail,  having  a  present  right,  is  within  the 
first  saving  of  the  statute,  and  may  defeat  the  fine  at 
any  time  within  five  years  after  the  last  proclamation 
has  been  made;  t>ut  if  he  neglects  to  make  his 
claim  within  that  time,  he  will  be  for  ever  barred : 
and  if  the  tenant  in  tail  dies  before  the  five  years  are 
expired^  his  issue  may  avoid  the  fine  within  the  five 
years,  but  not  aft;er. 

5.  With  respect  to  the  modes  of  avoiding  a  fine 
within  the  term  prescribed  by  the  statute,  they  will  c.  14. 
be  pointed  out  in  a  subsequent  chapter. 

6.  By  the  common  law,  persons  in  remainder  and  Of  the  Se- 
reversion  were  frequently  barred  by  the  neglect  of  ^^^     *^"^ 
the  particular  tenant  to  make  a  claim  within  a.  year 

and  a  day  after  a  fine  was  levied ;  and  this  is  commonly 

asa^ned  as  the  reason  for  making  the  statute  of  non-  ante,  g.  8. 

claim.  But  cases  of  this  kind  are  particularly  provided 

for  by  the  foUowii^  clause  in  the  statute  4  Hen.  VIL 

$  4.  which  is  usually  called  thQ  second  saving. 

.  *^  And  also  saving  to  all  other  persons  such  ac* 

tioQ,  right,  title,  claim,  and  interest  in  or  to  the  said 

lands^  tenements,  or  other  hereditaments,  as  shall 
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first  grow,  remain^  or  descend,  or  come  to  (heni,  after 
the  said  fine  engrossed  and  proclamations  made,  by 
force  of  any  gift  in  tail,  or  by  any  othe^  cause  or 
matter,,  had  and  made  before  the  said  fine  levied  \  so 
that  they  take  their  action,  or  pursue  their  said  ri^hl 
and  title,  according  to  law,  within  five  years  nelt 
after  such  action,  right,  claim,  title,  or  interest  to 
them  accrued,  descended,  fallen,  or  cOnie/* 

7«  In  consequence  of  this  clause,  all  tho^  to 
whom  a  right  accrues  at  any  time  after  a  fine  has 
been  levied,  from  any  cause  which  existed  before 
the  fine  was  levied,  are  allowed  five  years,  to  be  com- 
puted from  the  day  on  which  theit  right  first  ac« 
crued,  to  make  their  claim. 

8.  Thus,  if  a  tenant  in  tail  makes  a  fboffinent,  and 
the  feofiee  levies  a  fine,  tlie  issue  in  tail  is  within  the 
second  saving,  and  shall  have  five  years  from  the  death 
of  his  father  to  make  his  claim,  and  av6id  the  fine ; 
because  he  is  the  first  to  whom  a  right  accrued  and 
descended  after  the  fine  Was  levied,  for  his  father 
could  not  enter  against  his  own  feoffhlent. 
,  9.  In  .the  same  manner,  if  a  tenant  in  taSF  bargains 
and  sells  his  estate  tail  to  a  stranger  in  fee,  who  tevitii 
a  fine  of  it  with  proclamations,  the  issue  in  tafl  ^ 
within  the  second  saving ;  because  the  right  first  ac- 
crued to  him,  as  his  ancestor  could  not  eriteir  against 
his  own  bargain  and  sale. 

10.  If  a  tenant  in  tail  discontinues  his  estate,  re- 
serving a  rent,  and  dies,  and  the  issue  in  tail'  acc<!^ 
of  the  rent  ftom  the  discontinuee,  who  after^^^atfdij 
levies  a  fine  with  procliamatibns ;  the  acceptsmice  d 
the^  rent  by  the  issue  in  tail  bars  him  ft6ta  cbdming 
the  estate  tail.  But  upon  the  death  of  the  issue  in 
tail,  his  issue  wilT  have  five  years  to  avtfid  tte  fiil^i 
in  consequence  of  the  second  sa<^it)g,  because  he  "vniii 
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tbe  first  person  to  whom  the  r^ht  of  reversing  the 
fine  accrued. 

11.  If  tenant  in  tail  levies  a  fine,  and  five  years  Mowd.  374. 
pass,  and  afterwards  the  tenant  in  tail  dies  without  15]. 
issue,  the  persons  in  remainder  and  reversion  are 
within  the  second  saving,  and  have  therefore  five 
years  to  make  their  claim  from  the  death  of  the 
tenant  in  tail  without  issue,  because  their  right  did 
not  accrue  till  the  determination  of  the  estate  tail. 

IS.    A  ce^fui  que  trust  in  tail  may  not  only  bar  untftt  c  IQ. 
his  own  i^ue  by  a  fine,  but  also  the  persons  in  re-  ^ 
mainder  or  reversion,  unless  they  make  their  claim 
within  five  je^rs  ^er  the  expiration  of  the  estate 
tail. 

13.  A  person  devised  lands  to  trustees  for  ninety-  Basket  v. 
nine  years,  for  the  payment  of  his  debts  and  lega-  i  vcrn.  226. 
des ;    and  in  case  they  should  not  act  within  six  ^  M<^-  ^^'^^ 
months  after  his  decease,  then  he  devised  the  same 
hnds  to  another  person  and  his  heirs,  m  trust  to  pay 
his  deht&  and.  legacies ;  and  afterwards  to  A.  ht  tai}^   ^  . 
femi^der  to  B.  in  tait.     A.  levied  a  fine,  and  died 
witliout  issue ;  five  years  passed  without  any  claim 
byB. 

Ix>rd  Keeper  Nordl  was  of  opinion,  that  this  fine 
by  cestui  pie  trust  in  tafl,  and  the  non-claim,  bsUred 
the  remainder-man  in  tail ;  for  equitable  rights  were 
SB  well  ta  be  baned  by  fines  as  titles  at  law. 

J4.  Where  tliere  is  a  term  for  years  existing  at  the  ^oodright  v. 
tkie  when  an  estate  tail  determines,  the  remainder-  infnu 
mm  or  reversioner  wiS  be  allowed  five  years  from 
the  determination  of  such  term  to  make  his  claim. 

15.  If  lands  are  extended  upon  two  statute?,  and 
the  person  who"  is  seised  of  the  land  levies  a  fine,  it 
win  divert  the  estates  of  the  cognizees  o^  such 
stUtutAs,  and  the  cognizee  of -the  fitst  statute  must* 
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make  his  claim  within  five  years  after  the  fine  lias 
been  levied,  othervliise  he  will  be  for  ever  barred.  But 
with  respect  to  the  c^^izee  of  the  second  statute, 
he  need  not  make  his  claim  till  satisfaction  has  been 
entered  on  record  on  the  first  statute,  because  that  is 

Tit.l4.§i08.  the  only  proper  determination  of  an  extent  of  that 
kind ;  so  that  he  will  have  five  years  from  that  time 
to  avoid  the  fine,  by  the  second  saving,  for  till  then 
his  right  did  not  accrue. 

Deighton  ▼.        1 6.  Thomas  Lewis  being  seised  in  fee  of  the  pre- 

2^cnr  333.  °^^^^  ^^  question,  acknowledged  a  statute  for  ifiOQl 
\  Show.  36.  to  WiUiam  Knight ;  he  afterwards  acknowledged  aii' 
"'  *  other  statute  for  1,000/.  to  Richard  Gerrard,  and  an- 
other for  5,000/.  to  Sir  James  Elwes  and  Richard  Bur- 
rows 'y  execution  was  sued  out  on  all  these  statutes, 
and  the  lands  were  extended.  Thomas  Lewis,  being 
in  actual  possession,  sold  the  lands  for  4,000  L  to  John 
Lewis,  and  levied  a  fine  of  them  with  proclamations. 
John  Lewis  devised  the  lands  to  his  brother  Edward 
Lewis,  and  the  heirs  male  of  his  body,  and,  for  want 
of  such  issue,  to  his  own  two  daughters.  John  Lewis 
died ;  and  Edward  Lewis,  being  in  actual  possession, 
levied  a  fine  with  proclamations,  to  the  use  of  himself 
and  his  heirs,  and  died  without  issue,  whereby  the 
lands  descended  to  the  two  daughters  of  John  Lewis, 
who  entered,  and  having  married  the  Earls  of  Hunt- 
ingdon and  Scarsdale,  tliey  also  entered,  and  were 
seised  in  right  of  their  wives.  Administration  to  Bur- 
rows,  the  surviving  cognizee  of  the  last  statute,  wa& 
committed  to  Ann,  wife  of  the  defendant  Grenville, 
as  to  that  statute  and  the  extent  thereon ;  and  Gren- 
ville and  his  wife,  who  was  also  administratrix  to 
Gerrard  the  cognizee  of  the  second  statute,  having 
acknowledged  satisfaction  upon  it,  and  caused  it  to 
be  vacated,  entered  upon  the  Earls  of  Huntingdon 
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and  ^cnrsdale,  as  administratrix  to  Burrows,  in  whom 
the  last  statute  was  vested,  and  claimed  the  money 
due  on  it ;  whereupon  the  satd  Earls  brought  an 
ejectment  in  the  Court  of  King's  Bench,  in  the  name 
of  Deighton,  for  the  recovery  of  the  lands,  'the 
question  was,  whether  Grenville,  a  representative  to 
Burrows,  the  cognizee  of  the  last  statute,  which  was 
a  reversionary  interest,  to  commence  after  the  de- 
termination of  Gerrard's  extent,  was  barred  by  the 
fine  of  Thomas  Lewis  and  five  years  non-claim,  or  Was 
within  the  second  saving  of  the  statute  4  Hen.  VII. 
and  should  be  allowed  five  years  to  make  his 
claim  from  the  time  when  satisfaction  was  acknow- 
ledged on  Gerrard's  statute.  The  case  was  argued 
several  times  in  the  Court  of  King's  Bench,  and  in 
4  Jac.  I.  judgment  was  g^ven  for  Grenville,  that 
Burrows's  interest  was  not  barred  by  the  fine.  A 
writ  of  error  wa»  brought  in  the  Exchequer  Cham- 
ber,  where,  the  case  was  also  several  times  argued. 
Mr.  Justice  Ventris  contended,^  that  there  was  a  very  Vide  2  Vent* 
great  difference  between  this  case  and  the  case  of  re- 
versions^ on  estates  for  lives  or  years.  lst.'fiecause  in 
those  estates  there  was,  either  by  an  express  limita-  , 

tioa  of  the  parties  or  the  operati()n  of  law,  a  certain 
end  of  the  estate  beyond  which  it  could  not  last,  and 
until  which  it  was  not  properly  determined^  which 
an  estate  held  by  extent  has  not.  2d.  Because,  if  a 
person  who  has  a  reversion  afler  an  estate  held  by  ex- 
tent  was  allowed  five  years  to  make  his  claim  after 
the  extent  was  determined  by  a  perception  of  the 
profits,  or  an  acknowledgement  of  satisfaction  on  re- 
cordf  then  a  claim  was  Jet  in  after  an  estate  which  no 
ynan  could  see  the  end  of;  for  no  person  could  tell 
whQn.nn  extent  would  be  satisfied  by  a  perception  of 
the  p^fits,  ajnd  much  less  whether  satisfaction  would 
VoL,V.  Q 
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ever  be  acknowledged  ;  whereas  oiiier  estates>have  a 
kndwn  and  certain  determination,  so  that  it  would  be 
impossible  to  tell  within  what  space  of  time  a  posses- 
sion could  be  quieted,  and  thus  the  great  end  of  the 
statute  of  fines  would  be  defeated.    3d.  Because  it 
would  be  in  the  power  of  the  party,  who  had  the  ex- 
tent, to  protract  the  time  as  long  as  he  pleased ;  for, 
until  he  thought  proper  to  bring  a  scire  facias  ad  am- 
putanduniy  the  statute  would  never  be  satisfied ;  so 
that  it  would  be  in  the  power  of  a  stranger  to  make 
the  estate  of  a  person  who  was  in  possession  under  a 
fine,  liable  to  a  future  claim  as  long  as  he  pleased 
The  judgment  of  the  Court  of  King's  Bench  was  re- 
versed by  a  majority  of  six  Judges  against  two.    But 
4hat  Court  refused  to  award  execution,  because  there 
was  a  mistake  in  the  writ  of  error ;    upon  whi4[^h  a 
new  writ  of  error  was  brought,  whereon  the  judg- 
ment was  affirmed  for  Grenville,  there  being  three 
Judges  for  reversing,  and  three  for  affirming ;  and  a 
majority,  being  required  to  reverse  the  judgment,  it 
waS  of  course  to  stand. 
Colles  Pari.        A  writ  of  error  was  then  brought  in  the  House  of 

Lords,  where  it  was  contended,  on  the  part  of  the 
plaintif}^  that  Mr.  Grenville  could  not,  by  acknow- 
ledging satisfaction  on  GeiTard's  statute,  gain  any  new 
,  ri^ht  to  enter,  to  avoid  the  fine  levied  by  Edward  Lewis 
ilatove  nine  years  before,  by  which,  and  by  five  years 
non-claim,  his  interest  in  tlie  last  extent  was  barred, 
because  an  entry  might  and  ought  then  to  have  becR 
made  into  the  exteqded  estate ;  and  the  contrary  (pi- 
nion t^ould  tend  very  much  to  weaken  thfe  security  of 
a  fine  and  non-claimi  which  is  the  highest  and  best  se- 
curity in  the  lawfor  q^uieting  people  in  their  estates,  and 
preventing  suits ;  and  it  would,  therefore,  be  of  veiy 
pernicious  consequence  to  all  purchase]^  and  owners 

3. 
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oi  estates,  if  such  old  dormant  incumbrances  were  Bet 
up  against  a  fine  and  non-claim,  and  supported  by  such*  * 
a  method  as  the  vacating  a  statute  long  before  extin- 
guished, for,  thereby,  estates  miglit  be  incumbered 
^hicb  had  been  long  enjoyed  vritliout  interruption. 

On  the  other  side,  it  was  argued  fo^  the  defendant, 
that  it  was  not  necessary  to  make  any  claim  upon 
«Burrows's  statute,  until  Gerrard's  statute  appeared 
upon  record  to  be  satisfied^  and  so  a  claim  made  by 
the  defendant  by  entry  upon  the  premises,  within  five 
years  after  satisfaction  entered  upon  record,  on  Ger» 
rardV  statute,  was  sufficient  to  prevent  Burrows's  ex* 
tent  from  being  barred  by  the  fine*    That  this  case  did 
not  difiTer  in  reason  from  the  common  and  known  case, 
where  A.  tenant  for  life,  remainder  in  fee  to  B.,  is 
disseised,  and  the  disseisor  levies  a  fine,  and  there  is 
five  years  non-claim ;  though  the  estate  <rf*  tenant  for 
life  be  barred  by  this  five  years  non-claim,  and  tiie  re- 
mainder-man may,  if  he  please,  enter  upon  the  five 
years  non-claim  by  tenant  for  life,,  yet  he  may  wave 
such  entry,  and  will  hava  a  new  period  of  five  yeafii 
after  the  death  of  tenant  for  life,  to  make  his  claim ; 
so,  although  Burrows,  might,  if  he  had  pleased,  have 
entered  upon  the  five  years  non-claim  by  Gerrard, 
yet  he  might  stay  and  expect  "until  satisfaction  was 
entered  upon  the  record  of  Gentird's  statute ;  for, 
as  the  deatli  of  the  tenant  for  life  is  the  proper  and 
satoral  determination  of  an  estate  £br  life,  so  the  ea» 
t^n^  satisfaction  upon  record  is  the  proper  and  na» 
tural  determination  of  an  extent  upon  a  statute ;  and, 
in  the  one  case  as  well  as  the  other,  before  such  de- 
termination, the  remainder-man  or  reversioner  is  not 
compellable  to  make  hi9  claim  to  avoid  the  fine. 

liie  judgmeot  of  the  Court  of  Kind's  Bench  was 
affirmed* 

Q  2 
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17.  If  there  be  no  person  who  has  a  right  to  make 
a  claim  at  the  time  when  a  fine  is  levied,  and  after^ 
wards  some  person  does  acquire  such  a  right,  he  will 
be  allowed  five  years,  from  the  time  when  he  acquired 
the  right  of  avoiding  the  fine,  to  make  his  claim. 
Suuiford'8  18.  Thus  where  a  person  who  was  entitled  to  a 
r^^'/'^fit     term  for  years  in  reversion,  expectant  on  another  term 

for  years^  died ;  the  first  term  expired,  the  lessdr 
entered,  and  levied  a  fine  with  proclamations ;  five 
years  passed  before  administration  was  granted  of  the 
efiects  of  the  person  who  had  the  reversionary  term. 
It  was  resolved,  that  the  administrator  was  within 
the  second  saving  of  the  statute,  and  should  have  five 
years  to  pursue  hisright  from  the  time  administration 
was  granted ;  because  till  then  there  was  no  one  who 
could  claim. 

19*  No  person  however  is  within  the  second  saving 
but  he  to  whom  the  right  of  avoiding  the  fine  first 
accrued ;  so  that  those  who  claim  under  the  person 
to  whom  such  right  first  accrued,  are  only  allowed  so 
much  of  the  five  years  as  has  not  elapsed  in  the  lift* 
time  of  their  ancestor. 
Flowd.  374:  20.  Thus  it  is  laid  down  by  the  two  Chief  Justices 
3  Rf P^87  6.    j)ygr  a^^  Catline,  in  the  case  of  Stowell  V.  Zouch, 

lenk.Cent.o.       "^  » 

Ca.  74.  that  if  a  tenant  in  tail  be  disseised,  and  the  disseisor 

896  ^^*^  levies  a  fincj  the  right  of  reversing  the  fine  first  ac- 
crues to,  and  attaches  in,  the  tenant  in  tail  himself; 
so  that  if  he  lets  the  five  years  pass  without  impeach- 
ing  the  fine,  and  then  dies,  his  issue  will  be  for  ever 
barred  \  for  they  are  not  within  the  second  saving, 
because  the  right  first  accrued  to  their  ancestor,  and 
not  to  them^  The  Justices  Southcot  and  Weston 
dissented  from  this  opinion,  and  contended  that  every 
issue  in  tail  should  have  five  years,  ad  a  new  right 
came  to  every  one  of  them  per  formam  doni  ;  whicb 
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fight,  as  they  took  it,  the  makers  of  the  act  intended 
to  preserve,  and  to  this  purpose  the  words,  **  by  force 
of  any  gift  in  tail,''  were  put  in  the  second  saving. 
But  this  opinion  was  utterly  disallowed  by  the  Chief 
Justices,  who  said  that  the  word^r^/,  which  ought  to 
be  added  to  the  word  descend^  and  then  it  would  be, 
shall  first  descend^  will  not  suffer  every  descent  to 
have  five  years. 

21.  Plowden  was  of  opinion  that  the  purview  of  the  273  nou. 
Stat.  4  Hen. VII.  is  only  against  those  who  have  right 

at  the  time  of  the  fine  levied  ;  or  have  future  right 
upon  cause  arising  before ;  and  that  as  to  rights  accru- 
ing after  a  fine  is  levied,  tliey  are  not  barred  by  the 
statute.  This  doctrine  is  nearly  transcribed  into  the 
Touchstone,  where  it  is  said,  'f  Such  as  have  neither  Pa.  22. 
present  nor  iuture  right,  at  the  time  of  the  levying 
of  the  fine^  by  reason  of  any  matter  before  the  fine, 
but  whose  right  glroweth  either  entirely  after,  or  partly 
before,  and  partly  afler  the  fine  ;  and  these  are  not 
barred  at  all  by  the  fine,  but  they  may  make  their 
claim,  &c.  when  they  will.** 

Hiis  opinion  has  however  been  entirely  exploded 
in  the  following  case,  in  which  it  was  held  that  no 
new  cause  of  avoiding  a  fine  can  arise  after  the  fine. 
That  every  right  of  avoiding  a  fine  j[nust  commence 
ill.  the  party  or  his  ancestor,  testator,  or  intestate,  upon 
a  cause  existing  before  the  fine  was  levied ;  sa  that 
no  alienation  or  disposition  can  be  made^  which  ^ap 
introduce  strangers  into  the  situation  of  .-claiming  ^ 
new  title,  or  cause  of  entry,  or  action. 

22.  R.  Browne  devised  a  tenement  to  his  wife  fiiXkXk^  Goodright 
his  son  Philip,  and  his  daughter  Eleanor,  for  and  s  BiwtTfi^ 
daring  the  term  of  the  natural  lives  x)f  the  said  Philip 

^d  l^eanor,  and  the  longest  liver  of  them,  and  after 
Jhe  decease  of  the  survivor  of  them  the  said  Philip 

Q3 


2S0  Title  XXXV.    Fine.    Ch.  xi.  %  22. 

and  Eleanor,  then  the  reversion  of  the  said  tenement 
to  be  to  the  executors  of  the  said  Philip  for  40  years. 
The  testator  died  in  1677,  and  the  reversion  in  fee 
of  the  tenement  thus  devised,  descended  to  Robert 
Browne,  the  eldest  son  of  the  devisor.  Ann  and  Ele- 
anor Browne  died  in  1723,  leaving  Philip  surviving 
them,  who  in  1733  levied  a  fine  Mrith  proclamations 
of  the  said  tenement,  to  William  Forrester  and  his 
heirs,  who  thereupon  entered.  The  reversion  in  fee 
of  the  tenement  was  sold  in  1683  to  Thomas  Burton, 
who  in  the  year  1735,  two  years  after  the  fine  was 
levied,  made  his  will  and  devised  the  same  to  Robert 
Burton  for  life,  remainder  to  his  first  smd  other  sobs 
in  tail.  Thomas  Burton  died  in  1735 ;  and  Robert 
Burton,  the  devisee  for  life,  died  in  1803,  leaving 
issue  Robert  Burton  his  eldest  son,  who  in  1805 
entered  on  the  premises  to  avoid  the  fine,  and  devised 
^       <the  same  to  the  plaintiff. 

The  case  was  argued  in  the  Court  of  K.  B.,  where 
judgement  was  given  for  the  defendant  upon  a  point 

Tit.  38.  c.  d.   that  will  be  stated  hereafter.     Upon  a  writ  of  error 

in  the  Exchequer  Chamber,  the  defendant  contended 

ITauDt.  Rep.  that  the  plaintiff  was  barred  by  the  fine  and  non-claim, 

not  having  made  his  entry  within  five  years  after  the 
expiration  of  the  term  of  40  years,  created  by  the 
will  of  Richard  Burton.  That  as  the  devisee  for  life 
.under  the  will  of  Thomas  Burton  only  died  in  1803, 
it  was  urged  for  the  plaintifi;  that  the  entry  made  in 
1805  was  in  good  Ume ;  but  if  tliis  were  so^  it  would 
entirely  put  an  end  to  the  statute  ofnon-clainti,  for  by 
creating  estates  for  life  or  in  tail,  the  time  might  be 
prolonged  ad  infinitum.  Biit  in  construing  the  stat 
4  Hen.  VII.,  it  was  to  be  observed  ^that  the  several 

• 

particular  estates  all  made  only  one  estate  in  fee  aim* 
pie.  It  was  clear  that  if  the  time  began  to  run  against 
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the  ancestor,  it  continued  to  run  against  the  Iieir  or 
devisee. 

Lord  Ch.  Justice  Mansfield  said,  the  Court  was 
unanimously  of  opinion  that  the  right  of  entiy  was 
confined  to  five  years  afler  the  expiration  of  the  40 
years  term.  The  devise  was  to  Philip  Browne  for 
life,  with  remainder  to  his  executors  for  a  tenv  of 
40  years.  He  died  in  ^1738,  and  the  term  which  the^ 
commenced  expired  in  1778*  When  the  fine  was 
levied,  Robert  Browne  was  seised  in  fee  of  the  rever^ 
sion ;  consequently,^  if  he  had  lived  to  177^,  he  arid 
his  heir  would  have  been  bound  to  claim  within  five 
years  from  177S>  ^  which  year  the  40  years  expire^* 
Jf  he  would  have  been  bound  to  claim  within  five 
years  from  that  time,  the  question  was,  whether  he 
.could  by  his  will  give  a  right  to  avoid  the  fine  ajt  a' 
more  distant  period  than  the  end  of  the  five  years.  If 
he  might,  he  could  equally  limit  tlie  estate  to  500  or 
5,000  men  in  succession,  and  their  heirs  in  tail,  and  so 
keep  the  right  of  entry  alive  for  a  century  or  more* 
.This  would  be  the  consequence ;  and  a  most  extra*- 
oniinary  consequence  it  would  be.  Whether  it  can 
be  so,  depends  upon  the  words  of  the  statute  of  fines, 
which  are,  *^  the  said  proclamations  so  made,  the  said 
fine  to  be  a  final  end,  and  conclude  as  well  privies  as 
strangers  to  the  same/' 

Stoj^ing  here,  the  question  was,  since  a  man  and 
his  heirs'  is  barred,  is  a  man  and  his  devisees  barred  ? 
or  has  the  S[tatute  of  wills  this  effect,  that  more  time 
is  required  to  bar  a  right  of  entry  against,  a  devisee 
than  against  an  heir,  or  is  not  the  devisee  e^xactly  in 
..the  same  state  as  the  heir  ?  He  had  never ,  heard  it 
.4Jq^uted ;  and  if  so,  he  was  barred  at  the  end  of  five 
years  after  the  40  years.  But  it  was  said  there  was 
a  saving  of  future  rights,  and  every  person  sliali  have 

Q4 
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five  years  from  the  accruer  of  such  future  rights.  This 
depended  on  the  words  of  the  statute—"  Savmg  to 
all  other  persons  such  action^  right,  title,  claim,  and 
interest,  in  or  to  the  said  lands,  tenements,  or  other 
hereditaments,  as  first  shall  grow,  remain,  or  descend^ 
or  come  to  them,  afler  the  said  fine  engrossed,  and 
proclamations  made,  by  force  of  any  gift  in  tail,  of  by 
any  other  cause  or  matter  had  and  made  before. the 
«aid  fine  levied ;  so  that  they  take  their  action,  or  pur- 
sue their  said  right  and  title  according  to  law,  within 
five  years  next  after  such  action,  right,  title,  claim,  or 
interest  to  them  accrued,  descended,  remained,  fiaJlen, 
or  come/*  This  was  confined  to  persons  whose  future 
right  first  accrued  after  the  fine>  by  gift  in  tail,  or 
other  cause  or  matter  had  and  made  before  the  fine 
levied.  Did  the  title  of  the  lessor  of  the  plaintiff  first 
acorue  to  him  after  the  fine,  as  a  distinct  original 
title,  by  matter  before  the  fine  ?  Certainly  not  At 
the  time  of  the  fine,  T.  Burton  was  seised  in  fee  in 
reversion,  and  made  his  will  after  the  fine  levied,  in 
which  he  devised  the  premises  to  Robert  Burton  for 
life,  with  remainder  m  tail  to  the  lessor  of  the  pliuQ- 
tiff.  His  title  therefore  was  a  part  of  the  same  estate, 
the  same  fee,  which  T.  Burton  had  at  the  time  of  the 
£ne  levied,  and  which  first  accrued  before  the  fine. 
The  plaintifi*  was  driven  to  contend,  that  the  woTd^ 
"  before  the  fine  levied,"  mean  the  same  thing  as  after 
the  fine  levied.  But  the  lessor  of  the  plaintiff  having 
this  estate  tail,  in  order  to  bring  him  withm  the 
saving,  it  was  said  that  the  case  was  the  same  as  if 
he  had  had  it  before  the  fine  levied.  But  to  hold  tWs, 
would  be  to  prevent  the  statute  entirely  j  and  it  would 
have  the  monstrous  consequence,  that  though,  the 
person  seised,  at  the  time  of  the  fine  levied,  fflWtt 
have  entered  within  five  years  after  the  40  years,  ie 
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could  by  his  will  give  his  devisee  a  right  of  entry  for 
an  hundred  years.  The  Court  was  therefore  of  opinion 
that  the  judgment  must  be  affirmed,  because  no  entry 
was  made  within  five  years  after  the  expiration  of  the 
40  years,  which  determined  in  1778. 

«S.  In  consequence  of  the  statute  32  Hen.  VIII.  Married 
c.  28.  which  will  be  stated  hereafter,  a  fine  levied  by  within  this 
a  husband  alone,  of  any  lands  which  are  the  free-  y*\^"& 
hold  and  inheritance  of  the  wife,  shall  not  be  preju- 
dicidi  to  the  wife  or  her  heirs ;  but  she  or  they  may 
«nter  on  the  lands  and  defeat  such  fine.     Although 
the  words  of  this  act  are  very  general ;  yet  if  the  Dyer,  72  b. 
husband  levies  a  fine  with  proclamations,  the  wife  is  g  ^^'  ^2  6. 
bound  to  enter  within  five  years  after  the  death  of 
her  husband ;  and  if  she  does  not,  she  will  not  only 
be  barred  of  her  entry,  but  also  of  her  right ;  for 
the  object  of  the  statute  was  only  to  provide  against 
the  discontinuance,  which  was  a  grievance  peculiar  infra,  c.  12. 
to  married  women,  but  not  to  invalidate  fines  duly 
levied,  as  to  married  women ;  they  having  a  remedy 
in  coriimon  with  others,  by  entry  or  claim,  to  avoid 
the  fine.     Besides,  though  the  words  of  the  statute  are 
general — '*  That  such  a  fine  shall  not  be  prejudicial 
to  the  wife  of  her  heirs  ;"  yet  the  following  words, 
"  But  that  she  may  lawfully  enter,  according  to  her 
right  and^  title  therein*'  are  explanatory,  aiid  allow 
her  an  entry  only  in  those  cases  whei'e  she  had  a 
right  before  the  statute. 

24.  If  a  married  man  levies  a  fine  of  his  own 
estate,  and  five  years  pass,  his  wife  is  not  thereby 
barred  of  her  dower,  but  is  within  the  second  saving 
of  the  statute,  and  will  be  allowed  five  years  from 
the  death  of  her  husband  to  make  her  claihi; 
because  her  title  to  dower  did  not  iEMScnie  till  that 
period. 
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373  n,  Plowden  was  of  opinion,  that  in  a  case  of  this 

kind  the  wife  was  not  bound  to  make  her  claim  within 
Daniport  v.  ^^e  years  after  the  death  of  her  husband,  but  might 
Wright,         claim  her  dower  'at  any  indefinite  period   of  time 

Dyer,  224. 

2  Rep.  93  a.   The  contrary,  however,  was  expressly  determined  in 
Gouldsb.       ^  jjg^^  VIII- ;  and  that  determination  has  ever  since 

been  held  to  be  good  law. 

25.  If  the  wife's  title  to  dower  does  not  accrue  at 
the  death  of  her  husband,  but  commences  at  a  sub- 
sequent period,  she  will  be  allowed  five  years  ^m 
the  time  when  it  accrued. 
Cmc^  *  ^^*  ^  niarried  man  levied  a  fine  with  proctamip 

13  Rep.  19.   tions,  and  was  afterwards  indicted  and  outlawed  for 

2Hawk.  PC. 

c.  49.  §  44.    high  treason.    Some  years  after  his  death,  his  heirs 

reversed  the  outlawry  by  writ  of  error,  and  then  th« 
wife  claimed  her  dower. 

It  was  resolved,  that  although  more  than  five  y^frs 
had  elapsed  since  the  death  of  the  husband,  y^t  tjbe 
line  was  no  bar  to  her ;  because,  as  long  as  the  atta^ 
der  for  treason  stood  in  force,  ahe  could  not  claim  her 

Tit.  6.  c.  5.    jjjQ^^r .  ijut  as  soon  as  the  outlawry  was  reversed,  a 

title  to  dower  first  accrued  to  her »  and  therefore  ^e 
was  within  the  second  saving,  and  had  five  ye^rs 
from  the  reversal  of  the  outlawry  to  pursue  her 
right 
And  Bishops,      27*  Although  the .  8tatute^4  Hen.  VII.  does  not 
Sowd' 538.  ®^tend  to  the  possessions  of  the  church,  yet  in  ciise 
Tit.  31.  C.2.  a  bishop,  dean,  vicar,  prebendary,  or  other  ecclesias- 
tical person  neglects  to  make  his  claim  within  five 
years,  after  a  fine  is  levied^  of  an  estate  to  which  he 
ts  ^titled  in .  right  of  his  bishoprick>  &c«  he  will 
JbK^.  barred  during.  hia>  lif<i  y.  but  his  successoi:8  gre 
^within  the  second  savings  '^and  will  b^  allowed  five 
years  to  avoid  the  fine,  from  the  time  of  their  becamkig 
entitled  to  the  lands. 
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28.  In  the  same  manner  all  persons  having  offices  And  Persons 
for  life,  to  which  lands  and  tenements  are  annexed,  offic^ 
must  make  their  claim  within  five  years  after  a  fine  P^o^d.  538. 
has  been  levied  of  such  lands  and  tenements ;  other- 
wife  they  will  be  barred  during  their  lives.      But 

^  each  successive  officer  is  within  the  second  saving, 
and  will  be  allowed  five  years  to  avoid  the  fine^  from 
the  time  when  he  becomes  entitled  to  the  lands. 

29.  Strangers  to  fines  having  several  difierent  and  And 
distinct  rights,  by  several  titles,  accruing  at  difierent  btvini  diflfer- 
times,  shall  have  several  periods  of  five  years  allowed  *"^  Rights, 
them  to  avoid  a  fine ;  that  is,  five  years  after  the 
accruing  of  each  title :  so  that  \£  a  right  accrues  to 

a  stranger,  when  a  fine  is  levied,  which  he  neglects 
to  pursue  within  the  limited  time,  and  another  right 
accrues  to  the  same  stranger,  at  any  time  after ;  he 
is  then  comprehended  within  the  second  saving  of 
the  statute,  as  to  the  new  right,  upon  the  principle, 
that,  qtumdo  duo  jura  in  una  persona  concttrrUnt^ 
wquvm  est  ac  si  essent  in  diversis. 

This  construction  is  certainly  not  consistent  with  9  Rep.  105  6. 
the  letter  of  the  statute  ;  for  in  consequence  of  the 
words,  other  persons^  it  appears  clearly  to  have  l?een 
the  intention  of  the  legislature,  that  no  person  ^{^o 
was  comprehended  in  the  first  saving,. should  t$ke 
advantage  of  the  second  saving;    and  Ix>rd  Ch.  J.  Plowd.372. 
Dyer,  in  the  case  of  Stowell  v.  Zouch,  contended  that 
this  was  the  true  construction  of  the  statute ;  but, 
however,  the  law  has  always  been  held  to  be  other-  g*^'  ^^^ 
wise. 

SO.  Tenant  for  life  levied  a  fine  to  a  stmnger }  the  ^^?f  ^* 
person  in  lieversion  neglected,  to  eitter  within  £h^e  Cro. EUz. 
years  after  the  fine  was  levied  j  afterwards  the  tenant  ^^^     ^  ^ 
ftr  life  died : 
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It  was  determined  that  the  reversioner  should 

have  another  period  *  of  five  years,  from  the  death  of 

infra,  c.  12.    the  tenant  for  life,  to  make  his  claim ;  for  in  this 

case  two  distinct  rights  accrued  to  him ;  the  first 
upon  the  forfeiture  which  the  tenant  for  life  com- 
mitted by  levying  the  fine,  and  the  second  by  the 
acquisition  of  the  reversion,  in  consequence  of  the 
death  of  the  tenant  for  life. 
§.HepJ05  6.      31.  It  is  laid  down  by  Lord  Coke,  that  if  a  lessee 

for  years  is  ousted,  and  the  person  in  reversion  dis- 
seised, and  the  disseisor  levies  a  fine  with  proclama- 
tions, both  the  lessor  and  lessee  are  barred,  if  they 
do  not  make  their  claim  within  five  years  after  the 
fine  has  been  levied;  and  the  lessor  will  not  be 
allowed  a  new  period  of  five  years,  after  the  expiiar 
tion  of  the  term,  to  make  his  claim ;  because  the 
lessor  might  have  brought  an  assise  or  other  real 
action,  immediately  aft^er  the  fine  was  levied ;  and 
being  thus  comprehended  within  the  first  saving,  he 
cannot  take  advantage  of  the  second  saving.  This 
doctrine  has,  however,  been  since  contradicted,  and 
is  not  now  held  to  be  law. 
Ferraor's  32.  A  lessee  for  21  years,  who  was  seised  in  fee  cf 

3  Rm>  77'     ^^^^  lands  in  the  same  manor,  made  a  lease  for  life  of 
2  And.  176.    all  his  lands,  and  levied  a  fine  with  proclamations  of 

as  many  messuages  and  acres  of  land  as  comprehended, 
not  only  the  lands  whereof  he  was  seised  in  fee,  but  also 
the  lands  which  he  held  for  years.  He  afterwards  con- 
tinued in  possession,  and  paid  his  rent.  Upon  the  ex- 
piration  of  the  term,  the  lessee  claimed  the  inheritance 
of  the  land  which  he  had  held  by  lease,  and  would 
have  barred  the  lessor,  by  means  of  the  fine  and 
non-claim.  But  it  was  determined  by  all  the  Judges, 
that  the  lessor  should  have  a  new  period  of  five 
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years  from  the  expiration  of  the  term,  to  make  his    - 
claim,  and  avoid  the  fine. 

33.  This  determination  is  said  by  Lord  Coke  to 
have  been  founded  on  the  circumstances  of  fraud 
which  appeared  in  the  case  ;  the  principal  of  which 
was,  that  the  lessee  continued  in  possession  atler  he 
had  levied  a  fine,  and  regularly  paid  his  rent,  so  that 
the  lessor  could  have  no  notice  that  a  fine  had  been 

levied  of  his  lands.     But  in  other  books  the  ludire-  lVent.241,2. 

2   —  334, 

ment  is  said  not  to  have  been  founded  on  the  fraud 
which  appeared  in  the  case,  but  upon  the  true  con- 
struction of  the  statute.  And  the  doctrine  that 
where  a  lessee  for  years  makes  a  feoffinent,  and  then 
levies  a  fine,  the  lessor  need  not  make  his  claim 
within  five  years  after  the  fine  has  been  leviecJt  but  is 
allowed  another  period  of  five  years,  from  the  deter- 
mination  of  the  term,  was  finally  established  in  the 
following  case. 

34.  A  lessee  for  years  made  a  feoflftnent,  and  then  Whaley  r. 
levied  a  fine ;  five  years  passed;  and  the  question  ^^^7.^^41. 
was,  whether  the  lessor  was  barred  by  his  non-claim  T.  Raym. 
during  the  five  years  which  elapsed  immediately  after  2  j^^.  52. 
the   fine  was  levied;   or  should  be  comprehended  lAtk. 571. 
within  the  second  saving  of  the  statute  4  Hen.  VII* 

and  be  allowed  another  period  of  five  years,  from 
the  expiration  of  the  term,  to  avoid  the  fine. 

The  Court  resolved   that  the  lessor  should  have  ^ 

five  years  from  the  expiration  of  the  term  to  avoid 
the  fine  ;  in  the  same  manner  as  if  a  lessee  for  life 
had  levied  a  fine ;  the  cases  being  exactly  similar. 

35.  No  person  who  is  within  the  first  saving  of  the 
statute  4  Hen,  V  [I.  can  be  comprehended  within  the 
second  saving,  unless  the  second  right  which  accl'ues 
to  him  is  diflerent  from  the  first  right :  for  if  it  is 
only  the  same   right  which   accrues  a  second  time. 
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the  nonclaitn,  during  the  five  years  after  the  right 
first  accrued,  will  be  a  good  bar. 

36.  A  tenant  in  tail  made  a  lease  for  three  lives, 
which  was  not  warranted  by  the  stat.  32  Hen.  VI 11. 
c.  28. ;  he  then  levied  a  fine,  and  died  without  issue. 
Five  years  passed  without  any  claim  by  the  person 
in  remainder ;  but  on  the  expiration  of  the  lease  he 
entered. 

The  Court  resolved  that  he  was  barred  by  his 
non-claim  during  the  five  years  which  elapsed  imme- 
diately after  failure  of  issue  of  the  tenant  in  tail  y  and 
should  not  have  a  «new  period  of  five  years,  after 
the  expiration  of  the  lease ;  because  the  lease  being 
void  as  to  him,  he  had  no  other  title  after  the  expir- 
ation of  the  lease  than  he  had  before ;  for  his  title 
arose  by  the  death  of  the  tenant  in  tail  without  issue, 
when  he  might  have  brought  his  fbrmedon. 

37*  There  is  a  third  saving  in  the  stat.  4  Hen. VII. 
in  the  following  words—"  Saving  to  every  person  or 
persons,  not  party  nor  privy  to  the  said  fine,  their  ex- 
ception to  avoid  the  same  fine  by  that,  that  those 
which  were  parties  to  the  fiine  nor  any  of  them,  nor 
no  person  or  persons  to  their  use,  nor  to  the  use  of 
any  of  them,  had  nothing  in  the  lands  and  tenements 
i^omprised  in  the  said  fine,  at  the  time  of  the  said 
fine  levied." 

38.  This  clause  is  merely  a  confirmation  of  the  old 
law,  by  which  a  fine  might  be  avoided  by  showing  that 
the  parties  had  no  estate  of  freehold  in  the  lands ;  but 
it  has  been  already  observed,  that  it  is  not  necessar)' 
for  a  tenant  in  tail  to  be  in  possession  of  the  estate 
tail  when  he  levies  a  fine ;  and  the  issue  in  tail  being 
here  described  by  the  word  privy,  are  not  within  this 
sewing. 
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39.  It  hMB'  been  stated  that  at  common  law^  and  Exceptions 
also  by  tlie  statute  de  modo  levandi  fines,  all  those  ]j^^^^^^\^^ 

•^  .  Infants,  &c. 

ivlio  laboured  ynder  certain  disabilities  at  the  time  « 
when  a  fine  was  levied,  were  not  affected  by  it ;  but 
they  or  their  heirs  might  avoid  it  at  any  distance  of 
t;jme.  'This  doctrine  was  altered  by  the  statute 
4  Hen.  VIL  which  excepts  married  women,  unless 
they  are  parties  to  the  fine,  and  all  persons  then  being 
within  the  age  of  21  years,  in  prison,  or  out  of  the 
realm,  or  not  of  whole  mind  at  the  time  of  the  said 
fine  levied,  not  parties  to  such  fine,  out  of  the  body 
of  the  act.  But  at  the  end  of  the  second  saving  is  the 
fol4ovinHg  clause  respecting  them. 

4Q.  "And  if  the  same  persons  at  the  time  of  such 
action,  right,  and  title  accrued,  descended,  remained, 
or  -come  unto  them,  be  covert  de  baron,  or  within  age, 
in  prison,  or  out  of  this  land,  or  not  of  whole  mind, 
then  it  is  ordained,  &c.  that  their  action,  right,  and 
tiUe  be  reserved  and  saved  to  them  and  their  heirs, 
tintii  they  come  and  be  at  their  fiill  age  of  SI  years, 
out  «f  prison,  within  thi^land,  uncovert,  and  of  whole 
mind  ;  so  that  they  ot  their  heirs  take  their  said  ac- 
tions, or  ^eir  lawful  entry,  according  to  their  right 
and  title,  within  five  years  next  after  that  they  come 
and  be  -at  their  full  age,  out  of  prison,  within  this 
land,  uncovert,  and  of  whole  mind  ;  and  the  same 
action  pursue,  or  other  lawful  entry  take,  according 
to  kw.** 

41.  "And  also  it  is  ordained,  &c.  that  all  such  per- 
sons as  be  covert  de  baron,  not  party  to  the  fine,  and 
every  person  being  within  the  age  of  21  years,  in  pri- 
son, or  out  of  ttiis  land,  or  not  of  whole  mind,  at  the 
times  of  the  said  fines  levied  and  engrossed,  and  by 
this  said  act  afore  except,  having  any  right  or  title 
or  cause  of  action  to  any  of  the  said  lands  and  other 
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hereditaments,  that  they  or  their  heirs,  inheritable  to 
the  same,  take  their  said  actions  or  Is^wful  entry, 
according  to  their  right  and  title,  within  five  years 
next  after  that  they  come  and  be  of  age  of  21  years, 
out  of  prison,  uneovert,  within  this  land,  and  <^  whole 
mind,  and  the  same  actions  sue,  or  their  lawfiil  entr^' 
take  and  pursue,  according  to  the  law ;  and  if  they 
da  not  take  their  actions  and  entry  as  is  aforesaid, 
that  they  and  every  of  them,  and  their  heirs,  and  the 
heirs  of  every  of  them,  be  concluded  by  the  said  fines 
for  ever,  in  like  form  as  they  b^  that  be  parties  or 
privies  to  the  said  fines.'' 

42.  In  consequence  of  these  two  clauses,  all  those 
who  labour  under  any  of  the  disabilities  therein  speci- 
fied, either  at  the  time  when  a  fine  is  levied,  or  when 
a  right  to  lands,  whereof  a  fine  has  been  levied,  first 
accrues  to  them,  are  allowed  five  years  from  the 
removal  of  their  disabilities  to  make  their  claim. 
Plowd.  366.       43.  Although  the  stat.  4  Hen.  VII.  allows  infants 

1  Leon.  216.  g^^  years  after  they  have  attained  their  full  age  U 

make  their  claim ;  yet  an  infant  may,  if  he  pleases, 
make  his  claim  before  he  attains  his  full  age.    : 

Plowd.  366.       44^  In  the  case  of  Stowell  v.  Zouch,  Brown  and 

Saunders  said,  that  if  an  infant  be  in  his  mother's  womb 
when  a  fine  is  levied,  such  infant  will  be  allowed,  five 
years  from  the  time  he  attains  his^  age  of  21  years  to 
make  his  claim  ;  for  though  he  is  not  comprehended 
within  the  letter  of  the  act,  which  only  mentions  in- 
fants under  the  age  of  21  years^  and  therefore  does  not 
extend  to  those  who  are  unborn,  yet  they  are  within 
the  intention  of  the  act,  and  will  be  aided  by  the 
exception. 

Plowd.  375.       45.  It  was  ^eed  by  the  counsel  in  the  same  case, 

2  Atk.^614.    that  if  a  person,  labours  under  several  disabilities  at 

the  same  time^  as4f  a  woman  is  covert,  under  ag^  of 
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insane  mind,  and  in  prison,  at  the  time  when  a  fine  is 
levied,  or  when  a  right  to  lands,  whereof  a  fine  has 
been  levied,  accrues  to  her,  and  one  or  more  of  those 
disabitities  are  removed,  still  the  five  years  given  by 
the  statute  will  not  commence,  till  afler  all  her  disa- 
bilities are  entirely  removed. 

46.  It  is  stated  by  Plowden,  in  his  report  of  the  Plowd.  366. 
same  case,  that  it  was  affirmed  by  many  of  the  Judges 
and  denied  by  none  of  them,  that  he  heard,  that  al- 
though the  persons  comprised  in  the  exception  were 
not  under  such  defects  or  impediments  at  the  time  of 
he  fine  levied,  but  became  so  against  their  will,  after 
the  fine  levied,  and  before  the  last  proclamation,  and 
were  in  such  degree  at  the  time  of  the  last  proclama- 
tion, they  should  not  be  bound  to  five  years  next  afler 
the  last  proclamation,  but  should  have  five  years  next 
afler  their  impediment^  removed. 

4f7.  It  was  also  said  in  tlie  same  case  by  Brown  and  Idem. 
Saunders,  that  if  a  straqger  to  a  fine,,  who  is  of  sound 
mind,  becomes  non  sanCj  or  is  imprisoned,  the  third 
year  afler  the  proclamations  made,  and  so  continues 
till  the  five  years  are  expired,  and  aflerwards  becomes 
of  sound  mind,  or  is  out  of  prison,  he  shall  not  be 
<!oncluded  by  the  fine :  for  laches  in  prosecuting  his 
right  cannot'be  imputed  to  him  who  wants  liberty  or 
memory ;  and  therefore  such  person  is  not  compre- 
hended in  the  intent  of  the  statute.  But  in  this  case^ 
if  a  stranger  to  the  fine,  in  the  third  year,  had  gone 
beyond  sea,  or  had  taken  a  husband,  and  so  had  con- 
tinued, till  the  five  years  were  passed,  there  be  should 
be  bound ;  fi>r  the  going  beyond  sea,  or  taking  hus- 
band, are  voluntary  acts ;  but  insanity  or  imprison- 
ment are  involuntary.    In  a  subsequent  page  it  is  Id.  375. 
however  said,  that  if  the  persons  whose  impediments 
•ate  once  removed  j  within  a  month  afler,  fall  into 
Vol.  V.  B 
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any  impediments  again,  and  continue  so  all  tte  five 
years ;  the  five  years  before  commenced  shall  proceed, 
and  non-claim  within  the  same  five  yean  shall  bind  liie 
party  and  his  heirs. 

48.  It  has  been  settled  in  the  following  modem  case, 
in  conformity  to  the  opinion  of  Howden,  that  ^Hien 
once  the  five  years,  allowed  to  persons  labouring  under 
disabilities  to  avoid  a  fine,  be^n,  the  time  contiimes 
to  run,  notwithstanding  any  subsequent  cfisability* 
Doe  T.  Jones,  49*  In  a  special  verdict  it  was  founds  that  in  Trinily 
300?'°*  *^™^  I77^»  ^  fin©  was  levied  of  the  premises  in  ques- 
tion, and  the  last  proclamation  was  made  in  Easter 
term  1776.  That  the  lessor  of  the  plaintiff,  when  the 
fine  was  levied  and  proclaimed,  was  an  infitnt ;  but 
attained  the  age  of  21  in  Februaiy  1784.  That  he 
was  then  at  large  in  England,  and  continued  so  to  be 
till  the  following  December,  when  he  was  imprisoned 
for  debt,  and  detained  in  prison  continually  till  Sep- 
tember 1789^  when  he  made  an  actual  entiy  on  tiie 
lands. 

The  question  was,  whether  the  lessor  of  the  plainttf 
was  barred  by  his  non-claim,  during  the  five  years 
which  elapsed  immediately  after  he  attained  his  fidl 
age.  It  was  contended  on  his  behalf,  that  no  express 
adjudication  had  ever  been  made  on  this  point,  and 
therefore  the  Court  was  at  liberty  to  put  such  itoon- 
^tructibn  on  the  statute,  as  would  best  answet  tlKB 
intention  of  the  legislature  ;  and  considejr  whetb^ 
after  the  first  disability  was  removed,  a  ^nd  de- 
bility arising  should  stop  the  progress  of  the  fine 
during  its  continuance ;  in  other  words^  whether  ike 
legislature  did  not  intend  that  the  parties  indudedtD 
the  exception  should  have  five  years,  dear  from  tisry 
disability  there  mentioned,  to  prosecute  their  daini. 
That  this  question  was  touched  upon  in  StoweH  v« 
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Zouch;  but  as  there  were  coutradictoiy  dicta  there  by 
the  Judges,  the  question  still  remained  undecided. 
In  introducing  these  exceptions,  the  legislature  cer- 
tainly intended  that  the  parties  labouring  under  the 
disabilities  mentioned,  should  have  the  full  benefit  of 
the  indulgence  given  them.     Every  reason   which 
Qperated  for  the  exception  in  the  first  instance,  was 
equally  uigent  b$  to  any  subsequent  disability;.     The 
act  was  intended  to  allow  all  such  persons  five  years, 
clear  from  any  of  the  disabilities  mentioned;  the  words 
implied  as  much  ;  and  as  the  act  was  restrictive  of 
the  right  which  such  persons  had  before,  it  ought  to 
be  consftrued  literally  and  strictly. 
,  On  behalf  of  the  defendant  it  was  argued,  that  the 
eicception  operated  only  on  condition  that  the  party' 
prosecuted  his  right  within  five  years  after  the  disabi- 
lity was  removed ;  here  the  disability  of  infancy  was 
removed  in  February  1784,  and  the  lessor  of  the 
pfauqtiff  made  no  entry  to  avoid  the  fine  till  Septem- 
ber  1799*    The  five  years  began  the  instaiit  he  was 
of  ag^f  and  continued  to  run  notwithstanding  the; 
subsequent  imprisonment.     That  when  the  disability 
was  removed),  the  time  began  and  continued  to  run, 
was  clear  from  the  opinion  of  the  majority  of  thf 
Judges  in  Stowell  v.  Zpuch.^    . 

Lord  Kenyon  s^d,  l^e  never  heard  it  dpubted,  till 
the  ,discussion  pf  this  case,  whether,  when  any  of  the 
statutes^  of  limitations  had  begun  to  run,  a  subsequent 
disability  would  stop  their  running.  If  the  disability 
would  have  such  an  pperation  on  the  construction  o^ 
SiM  of  those  statutes,,  it  would  also  on  the  others.  He 
was  Yeiy.cl$fir)y  pf  opiilion,  on  the  words  of  the  statute 
of  fipeSy  <w  jtbe  uniform  construction  of  all  the  statutes 
of  limitations^  down  to  that  moment,  and  on  the 
^necally  received  opinion  of.  the  profession  on.  the 
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Subject,  that  this  question  ought  not  to  be  distuibed. 
It  would  be  mischievous  to  refine  and  to  make  nice 
distinctions  between  the  cases  of  voluntaiy  and  in- 
voluntary disabilities ;  but  in  both  cases,  when  the 
disability  was  once  removed,   the  time  begins  to 

run. 

Mr.  Just  Ashurst  and  Mr.  Just  Grose  concurred, 
and  judgment  was  given  for  the  defendant' 

50.  The  privileges  of  infancy,  coverture,  &c  are 

only  given  to  those  to  whom  a  right  first  accrues, 

and  in  whom  it  first  attaches ;   for  if  a  person  to 

whom  a  right  first  accrues,  and  who  is  not  under 

any  disability,  dies  before  the  expiration  of  the  Ave 

years  allowed  him  by  the  statute  to  make  his  claim, 

and  such  right  descends  upon  his  son  or  heir  at  law, 

who  is  then  under  age,  or  labouring  under  any  of 

ibe  other  disabilities  mentioned  in  the  statute,  still 

sudi  i|on  or  heir  must  make  his  claim  before  the  five 

years  are  expired,  which  cdmmenced  in  the  lifetime 

6f  his  ancestor,  otherwise  he  will  be  for  ever  barred  ; 

because  the  right  did  not  first  accrue  to  him,  but  to 

a  person  who  was  not  under  any  disability. 

Stow^i  r.  ^1«  John  Stowell  being  seised  in  fee,  was  disseised 

^"^J»         by  John  Zou/^h,  who  levied  a  fine  with  proclamations. 

Jenk.  Cent.    Three  years  after  the  fine  was  levied  John  Stowell 

6.  Case  74.    'lifed,  without  having  made  any  entry  or  claim  to  avoid 

the  fine,  leaving  his  grandson  and  heir  at  law,  Thomas 
Stowell,  the  demandant,  an  infant  of  the  age  of  six 
years,  who  made  no  claim  during  his  minority,  but 
entered  on  the  lands  within  one  year  aftier  he  had 
iattained  his  full  age.  It  was  determined  by  a  great 
majority  of  all  the  Judges  in  the  Exchequer  Chamber, 
after  many  solemn  aiguments,  1\  That  Thomas 
Stowell  being  a  stranger  to  the  fine  was  dearly  barred 
by  the  body  of  the  act,  unless*  he  Would  jtake  ad- 
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vantage  of  the  exception  in  favour  of  infants^  &c. ; 
and  that  he  was  not  within  the  exception,  because  it 
only  extends  to  such  infants,  &c.  to  whom  a  ^ight 
accrues  at  the  time  when  a  fine  is  levied :  whereas, 
in  the  present  case,  no  right  accrued  to  Thomas 
Stowell  at  the  time  when  the  fine  was  levied,  his 
grandfather  being  then  living.  9^.  That  Thomas 
Stowell  was  originally  within  the  first  saving  of  the 
statute,  as  heir  to  his  grandfather,  to  whom  the  right 
first  accrued,  being  included  in  the  words,  **  saving 
to  eveiy  person  and  persons  and  to  their  heirs ;''  but 
not  having  pursued  his  remedy  within  the  time  pre- 
scribed, he  could  not  now  take  any  advantage  of  the 
first  saving :  and  with  respect  to  his  infancy  at  the 
time  of  his  grandfather's  death,  it  could  be  of  no 
service  to  him,  because  the  statute,  only  gives  the 
privilege  of  infancy  to  those  to  whom  a  right  first 
accmes ;  but  where  a  right  first  accrues  to  a  stranger 
iriio  is  of  Alii  age,  and  the  five  years  begin  to  run,  if 
SQch  stranger  dies  before  the  expiration  of  the  five 
years,  leaving  his  heir  under  age,  the  heir  can  have 
no  privilege  of  infancy,  but  must  ipake  )us  claim 
before  the  expiration  of  the  five  years  which 
bq^an  to  run  in  the  time  of  his  ancestor.  S^.  That 
Tliomas  Stowell  was  not  within  the  second  saving, 
which  preserves  to  aU  other  persons  such  rights  title, 
&c  as  shall  first  grow,  remain,  or  descend  to  them 
after  the  said  fine  engrossed,  for  several  reasons: 
r.  Because  in  consequence  of  the  words  other 
persons,  this  saving  only  extends  to  those  who  are 
not  comprised  in  the  first }  and  it  was.Qot  the;  inten- 
tion of  the  act  to  aid  those  persons  in  the  second 
saving,  who  are  comprehended  in  the  first  2^.  The 
wcHrds,  first  grow,  remain,  or  descend,  only  extend  to 
*  the  person  in  whom  the  right  first  attaches  after  a  fine 
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is  levied ;  whereas  no  new  right  accraed  to  Thomas 

*  Stowell  after  the  fine  was  levied,  his  only  title  being 

as    heir   to   his   grandfather,    in   whom  the   ri^t 

attached  when  the  fine  was  levied. 

Case  of  52.  Where  a  pei?son  to  whom  a  right  accrued  to 

dS  u*nder   latids,  of  wliich  a  fine  had  been  levied,  laboured 

tbeirDisabi-  under  any  of  the  disabilities  specified  and  excepted 

in  the  statute  4  Hen.  VII.  and  died  before  his  dis- 

abilities  were  removed  ;  it  was  formeriy  a  doubtfiil 

point  wliether  the  heir  of  such  a  person  was  obliged 

to  niake  his  claim  within  five  years  after  the  death 

of  his  ancestor,  or  was  allowed  an  indefinite  period 

of  time  for  that  pupose. 

2  Inst.  519.        53.  This  doubt  arose  from  a  difference  of  opimoa 

219!^^"'       between  Lord  Coke  and  Anderson.     Lord  Coke,  m 

1  Leon.  211.  I113   report  of  the  case  of  Sunie  v.  Howes,  staties, 

that  Thomas  Cotton  being  tenant  in  tail  of  a  moiefy 
'of  <:ertain  lands,  and  tenant  for  life  of  the  other 
m6iety,  with  'remainder  to  William  Cotton  his  eldest 
son  in  tail,  William  Cotton  went  to  Antwerp, 
'Thomas  Cotton  levied  a  fine  with  proclamations  of 
all  the  lands,  and  William  Cotton  died  soon  after  at 
Antwerp,  without  having  ever  xetumed  to  England, 
leaving  a  son  named  William  under  age,  who  entered 
on  tbe  lands.  ' 

'  *'Itwas  adjudged,  that  as  to  the  moiety  whereof 
Tlibmas  Cotton  was  tenant  in  tail,  William  the  aon  of 
William  was  barred  by  the  statute  4  Hen.  VU. ;  but 
a^  to '  the  other  moiety,  'whereof  Thomas  Cotton  was 
only  tenant  for  life,  the  entiy  of  WiHiam  the  grand- 
son was  lawful,  and  avoided  the  fine;  for  though 
•  William  the  son  could  not  take  advantage  4>f  the 
-cliauseVhlcli  saves  the  right  of  those  who  are  beyosid 
sea,  provided  they  made  their  claim  within  five' years 
^after  their  return,  because  WiSiais*  the  faliier  never 
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did  return ;  yet  as  persons  who  are  out  of  th^  realm 
at  the  time  when  a  fine  is  levied,  having  a  present 
right,'  are  excepted  out  of  the  body  of  the  act, 
which  makes  the  bar ;  therefore,  where  ^  person  .was 
beyond  sea  at  the  time  when  a  fine  was  levied,  and 
sever  returned,  he  was  within  the  exception  made  in 
the  body  of  the  act,  and  his  heirs  might  make  their 
daim  atany  distance  of  time. 

-That  it  was  the  same  where  an  infant,  not  being  a 
party  to  a  fine,  and  having  a  present  right,  died 
during. his  infancy,  his  heirs  mi^t  make  their  claim 
at  any  distance  of  time.  That  the  same:  doctrine 
took  place  with  respect  to  a  man  tkm  compo^^  who 
^ed  in  that  situatioa ;  :or  a  mani  in  priscm,  who  died 
b^ore  he  had  recoveied  hisfiberty;  or  a  manied 
^i^maii,  who  died  in  the  lifetime  of  her  Imsband 
jfei"  all  these  weres  within  the  reason  adjudged,  of  a 
person  who  was  out  of  the  sealm  and  never  're« 
turned. 

The  sanie  doetrin^  appears  to  have  been  laid  down  4Repw  125  6. 
by  Lord'  Coke^  in  His  report  of  Beverley's  case. 

'£^4.  In  Leonard's  Report  of  Cotton-s  case  it  is  said)  i  Leon.  2M. 
itte  Court  hidd,  thatas  to  the  moie^  whereof  Thomas 
Cidtbom  was-  tenant  for  life,  the  fine  was  no  bar,  hut 
mat  WiUiam  the  grandson-might  entar.  at  any  time 
within  five  years  afler  he  attained  his  iull  a^  $  for 
William>  his^  &thQrvwsis 'not  boijud  by 4he  statute 
4  Hep,  VII.,  because  he  was  beyond  sea  at  the  tim% 
iviien  the  fine  was  levied,  and  never  retained;  biiit 
that  1^  the  equity  of  the  statute, -his  issue  should  bit 
allowed^  ^ve  yeavs  to-  imke  his  claim,  from  the  time 
he^  attained  hi^  full  age;  And  Anders(m^  Clh  Just.  i9 
»ep«rted  to  have  'said^'  that  although  Williain  the  - 
ftther  dkd  beyond  sea,  yet  if  his  son  dad  hot  make 
tils  claim  withjii'five  years  after  the  death  of  his 

R4 
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father,  being  of  full  age,  and  without  impediment, 
he  should  be  for  ever  barred. 

55.  The  doctrine  here  laid  down  by  Lord  Ander- 
son has  been  confirmed  by  the  following  determina- 
tion. 
Dillon  V.  5Q.  William  Nanton  died  seised  in  fee  simple  of 

2  h!  slack.   ^^^^  lands  in  question,  in  1758,  leaving  Mary  Dillon, 
Bep.  584.      mother  of  the  plaintiff  his  heir  at  law ;  upon  the 

death  of  William  Nanton,  one  Leman  entered  into 
the  said  lands,  and  became  tortiously  seised  theieof, 
and  being  so  seised,  in  Hilary  term,  1765,  levied  a 
fine  sur  cognizance  de  droit  come  ceo,  Sfc.  of  the  said 
lands,  whereupon  proclamations  were  duly  had ;  the 
said  Mary  Dillon  being  under  coverture  at  the  time 
of  levying  such  fine^  On  the  20th  February  1765, 
the  said  Mary  Dillon .  died  under  coverture,  leaving 
the  plaintiff,  then  of  the  age  of  21  years,  of  sound 
mind,  out  of  prison,  and  within  this  realm,  her  son 
and  heir.  No  entry  or  claim  was  made  on  or  to  the 
said  lands  by  or  on  behalf  of  the  said  Mary  Dillon 
in  her  lifetime,  nor  at  any  time  after,  by  her  husband, 
nor  by  the  plaintiff,  until  the  year  1787>  when  the 
plaintiff  made  an  entry  to  avoid  the  said  fine :  and 
the  question  was,  whether,  on  the  above  case,  the 
plaintiff  was  barred  by  the  said  fine  from  recovering 
the  said  lands. 

This  case  having  been  sent  by  the  Court  of  Chan- 
cery to  the  Court  of  Common  Pleas,  for  the  opinion 
of  that  Court,  and  having  been  twice  argued  there. 
Lord  Ch.  Justice  Eyre  declared  shortly  the  opinion 
of  the  Court,  "  that  the  exception  in  the  first  branch 
of  the  statute  4  Heii.  VII.,  and  the  proviso  at. the 
end  of  it,  were  to  be  taken  together ;  that  being  sq 
taken,  they  did  not  amount  so  much  to  an  exceptioii 
as  a  saving,  the  true  meaning  of  which  was,  that  the 
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rights  of  those  persons  who  were  under  disabilities, 
and  of  their  heirs,  were  saved  as  long  as  the  disabi- 
lities continued,  and  five  years  after,  but  no  longer ; 
therefore,  that  the  heir,  not  being  himself  disabled, 
was  barred,  unless  he  pursued  his  right  within  the 
five  years  after  it  accrued  by  the  death  of  his  an- 
cestor, d3ang  under  a  disability  ;  and  consequently 
that  the  plaintiff  in  this  case,  was  prevented  by  the 
fine  from  recovering  the  lands  in  question."  And 
to  this  efiect  was  the  certificate  sent  to  the  Court  .of 

r 

Chancery. 
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CHAP;  XII. 

Of  some  oOfirJ^ts  qf  a  Fine. 


\ 


] .  &ometimei  operates  as  a  Re- 
lease'wr  Grant. 

5.  Sometimes  as  a  Coi^hrmaium. 

7.  Is  an  Estoppel  on  Record, 

9.  Lets  in  the  Reversion,  and 
makes  it  liable  to  Incum' 
brances, 
1 1 .  Dioests  Remainders  and  Re- 
versions expectant  on  ^^^ 
Estate  for  Life, 


16.  Ditemn^HiuM  an  Estate  Tot/* 
and  dioests  the  RemamderB 
and  Reoersion, 

26.  Is  a  Reoocation  of  a  prior 

Devise, 

27.  Creates  a  Forfeiture  in  some 

Cases. 
37'  A  Fme  sur  Done,  Grant,  and 
Rer^terygvoesanemEstaiei 

38/  And  alters  the  Descent. 


Section  1. 

Sometimes  rTlUE  effect  and  operation  .of  a  fine  frequently 
operates  as  a  X  depends  on  the  particular  situation  of  the  cog- 
Grant,  nizor  or  cognizee,  respecting  the  property. of  which 

it  is  levied.    Thus  if  one  joint  tenant  levies  a  fine 
to  his  companion,  it  will  operate  by  way  of  release. 
Tit.  18  .c  2.       2.  In  the  case  of  Eustace  v.  Scawen,  which  has 
I  ^-  been  already  stated,  the  Court,  held  that  the  fine 

should  enure  by  way  of  release. 
1  Inst.  200  6.  3.  But  if  one  coparcener  in  tail  levies  a  fine  to 
another,  sttr  coptizance  de  droits  8gc.  it  does  not  enure 
by  way  of  release,  but  by  way  of  grant ;  and  it  will 
be  a  discontinuance  and  alteration  of  the  estate, 
without  execution;  because  one  coparcener  may 
enfeoff  another,  and  a  fine  has  the  same  eflfect,  in  this 
case,  as  a  feoflGtnent. 


n.  1« 
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4.  Although  a  fine  may  be  void  as  to  strangers^  on  Rowe  ▼• 
iMTCOunt  of  the  want  of  a  freehold  estate  in  one  or  ©.TlT'^ 
other  of  ithie  piarties,  yet  it  may  operate  as  a  grant  of 
an  estate  in  remainder  or  reversion  by  the  cogniziee 
to  the  cdgnizor. 


5.  A  fine  may  also  operate  as  a  confirmati<)n  of  Sometimes  as 
a  former  estate,  which  was  before  defeasible.    Thus,  tion. 
if  a  tenant  in  tail  bargains  and  sells  his  estatd  tftil  in  Seymour's 
fee;  and  then  levies  ia  fine  to  the  bargainee,  the  fine    ***•  *"  "' 
^U  bpj^rate  as  a  confirmation  of  the  estate  which 
passed  by  the  bargain  and  salje.    So  if  a  tenant  in 
tail  e^tecutes'  a  lease  hot  wairabted  by  the  statute  ion  v.  Buih, 
'32  Hen.  VIII.  c.  ^8.  makes  a  mortgage,  cttnfesges  ii  J,^"'  ^^' 
judgment,    or  incumbers  his  estate  in  any  othlBr 
planner,  and  afterwards  levies  a  fine,  it  will  operate 
Bs  a  confirmation  of  all  his  prior  charges  and '  incum- 
''brances. 

'  6.  In  the  same  manner,  where  a  tenant  for  life,  Holbcachr. 
^d  the  remainder-man  in  tail,  join  in  granting  a  rent-  v^i^eh  IQ2. 
charge  in  fee  out  rftheltod,  and  afterwards  join  in 
levying  a  fine  to  another  person,  th^  rent,  which  was 
before  determinable,  will  be  confirmed  t>y  the  fine. 

^.  A  fine  being  a  judgment  obtained  by  consei;it,  Is  an  Estop* 
in  a  fictitious  suit,  and  recorded  in  a  court  of  justice,  ^J^° 
all  those!  who  Are  parties  to;  it,  and  their  heirs,  ttb 
foi^  ever  concluded  from  averring-  (h*-  piwdng^any ' 
1^ing  against  it ;  &nd  therefore  it  operates,*  tit  tothcMI, 
as'' ah  estoppSI  oii^  record.     Thtts,  ^though'  a:  fiiite 
Ifevied  by  persons  who  havekie^i  estiilte^  of  fre&l[i(!Ad"ib  Touch.  14. 
Iftie  lands,  IS  void  as  to  strangersi  ye^  5t'w5&  dper^ 
as  an  esrtoppel  agaitist  all  the  partitas  to  H.    Sd^if  tiH^ 
persons  are  seised  in  fed,  and  a  Atranger  leVies^'A  Alb 
to  them,  and  to  the  heirs  of  dfae^cf  them,  the^otba- 
-wiH  be  thereby '  estopped  froki^^  ckiining^  flby  'tKing 
more  than  an  estate  for  life  in  fte  lands.  -      '  ^    <  * 
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lit.  16.  €•  8.  .8^  A  contingent  remainder  may  be  barred  by  a 
^wards^li  ^^*  which  will  operate  as  an  estoppel,  so  as  to  bind 
i  10.  the  interest  that   may  afterwards    accrue  by  the 

contingency. 
Leu  in  the        g.  The  operation  of  a  fine  levied  by  a  tenant  in 
and  maVes  it  tail,  who  has  the  immediate  reversion  in  fee  in  himsdi, 
liable  to  In-   j^^g  \}%eii  already  stated :  in  such  a  case  the  reversion 

cumbrances.  "^  •  •  . 

ante,  c  9.  becomes  liable  to  the  incumbrances  of  all  those  who 
^  ^^'  were  entitled  to  it ;  so  that  if  a  tenant  in  tail,  with 

Sperlibg  v.  the  immediate  reversion  in  fee  in  himself,  makes  a 
7  v^.%97.    lease,  acknowledges  a  judgment,  or  incumbers  his 

estate  in  any  other  manner,  and  afleryraurds  levies  a 

fine,  it  will  let  in  the  reversion,  and  make  it  liable  to 

all  those  incumbrances. 

rSJk**^T'^        10.  In  the  same  manner,  where  a  person  is  tenant 

1 7.  k  30.       for  life,  remainder  to  his  first  and  other  sons  in  tafl, 

with  the  reversion  in  fee  in  himself,  and  becomes 

indebted  by  bond,  or  inciunbers  the  estate  in  any 

other  manner ;  if,  after  the  death  of  such  a  tenant  for 

life,  his  son  levies  a  fine,  it  will  let  in  the  reversion  in 

fee,  and  make  it  liable  to  his  father's  incumbrances. 

Divests  Re-        11.  Where  a  fine  is  levied  by  a  tenant  for  life,  it 

Reversions     Operates  so  as  to  divest  and  displace  the  estates  in 

expectant  on  remainder,  and  also  the  reversion.    Thus,  if  A.  is 

Ufe.  tenant  for  life,  remainder  to  B.  in  tail,  reversion  to 

zllT  ^^^  ^'  ^*  ^°  ^^ »  B.  and  C.  have  immediate  fixed  and  vested 
Hard.  401, 2.  rights  of  future  enjoyment ;  that  is,  estates  in  prcesenU^ 
Tit.  16.  c.  1.  though  only  to  take  effect  in  possession  and  pernancy 

of  profits  at  a  future  period.  Now,  if  A.  levies  a  fine 
of  his  life  estate,  it  will  divest  that  right  of  future 
enjoyment,  leaving  only  in  B.  and  C.  aright  of  entiy» 
which  they  must  exercise,  in  order  to  revest  themselves 
in  their  former  estates. 
T\^  ^  ^**        12.  One  of  the  questions  in  the  case  of  Goodr^ht 

V.  Forrester  was,  whether  the  fme  levied  by  Fhilip 
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Browne  divested  the  estate  of  Thomas  Burton  the 
reversioner  ? 

Lord  EUenborough  delivered  the  judgment  of  the 
Court.  He  said,  they  were  all  of  opinion  that  the 
fine  divested  the  estate  of  Thomas  Burton ;  and  that 
the  answer  of  Mr.  Serjeant  Williams,  viz.  "  That  a 
remainder-man  was  not  bound,  since  the  stat*  4  Hen. 
VU.  to  look  to  his  estate,  till  the  determination  of 
the  preceding  estates,"  was  not  satisfactory;  for 
though  that  statute  prevented  the  laches  of  antecedent 
remainder-men  from  prejudicing  those  who  followed^ 
as  it  did  before  the  statute  of  non-cladm,  34  Edw.  III.  ante,  c.  8* 
yet  it' had  not  preserved  the  right  of  the  subsequent  ^ 
remainder-men,  by  at  all  altering  the  immiediata 
eflfect  of  the  fine'  upon  the  remainders ;  but  by  giving 
all  the  remainder-men  rights  of  entry,  within  five 
years  after  their  respective  titles  should  accrue,  and 
thereby  preventing  their  rights  from  depending  on 
the  conduct  of  the  person  whose  right  of  entry  accrued 
immediately  on  the  forfeiture.  And  their  opinion  was» 
that  the  eflfect  of  Philip  Browne's  fine  was  to  divest  the 
estate  in  reversion  of  Thomas  Burton,  leaving  in  him 
duly  such  right  of  entry  as  the  forfeiture  incurred  by 
reason  of  the  fine  authorized  him  then  to  exercise ; 
and  if  that  should  not  be  thereupon  presently  exercised 
by  him,  leaving  in  him  a  future  right  of  entry,  to  be 
exercised  within  five  years  after  the  determination  of 
the  estates  for  life,  and  of  the  remainder  of  the  term 
of  forty  years. 

13.  It  was  resolved  in  Margaret  Podger's  case,  that  9  Rep«  106  b. 
if  tenant  for  life  accepts  a  fine  from  a  stranger,  it  does  ^  *°^*  *®* 
not  divest  the  estate  of  him  in  reversion  or  remainder. 

14.  It  was  also  held  in  a  modern  case,  that  where 
a  tenant  for  life  levied  a  fine,  and  afterwards  devised 
the  premises,  and   died  seised,  the  entry  and  con. 
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dnuing  possession  of  the  devisee,  was  no  disseisin 
of  the  reversioner, 
wiinamv.         \5,  Aone  Evans  being  tenant  for  life  of  the  premises 

I2^8t/i4l.  in  question,  levied  .a  fine  thereof  in  179^  a^d  ^^ 
in  1808,  having  previously  made  her  will,^  by  which 
she  devised  them  to  the  def<^dant  Thomas,^  who  upon 
her  death  took  possession  of  the  same,  under  the  will,, 
and  so  continued  in.  possession  till  the  time  of  bringixig 
the  action. 

It  was  coiotended,  |£t  bar  to  the  ejectmenty  that  the. 
fine  was  a  forfeiture. of  the  estate  for  life,  and  that; 
the  entry  and  possessiim  of  the  devisee  amounted  to 
a  disseisin,  otherwise  there  cpuld  be  no  disseisin 
con^mitted  in  the^resetit  times. 

Lord  EUenbofOugh  said,   that  no  act  had  beea 

done  by  the  defendant  >  to  mal^e  a  disseisin.    The 

•  lessor  of  the  plaintiff  never  was  in  possession,  and 

therefore  couIdnotbedissQised  or  put.^utof  possession, 

Itdid  not  even  appear  tt^t  the  defendant  :^as  cognizant 

of  the  claim  of  the.  lessar, .    Diaseisin « was  ifb^ne^ly^ ; 

notoQous  act, .  wheh  thie  disseisor,  put  hioa^lf  in^th^ 

phu^e  of  the  di^see,  as.ten^t  of  t^$  freehold^  and 

perfi^rmed  the  acts  of  the  ^ehAld^r»  ^d  appes^ied  in 

^hatxhaiacter  ia  the  lord's  court    But  nO/act  of  ^no* 

toriely  was  stated  <)a  haye  been  done  by  t]^>defenda^ 

as:  claiming  to  put  himself  in.the  plaipe  of  the  rightfi^ 

freeholder.    It  would  be  carrying  the  doctrine  of  d% 

seisin  further  than  any  other  case  ha4  doiie,.to  say^that 

the. mere  taking  of  the  rents  and  profit;,  as  d^yis^  of 

the  land,  waaa  disseisin,  without  meaning^. do  this^ad- 

venely  to  the.party  entitled ;  foi:  it  did  not  evenap^ 

pear  that  when  he  entered  he  knew  of^the  lessw^sL  daipf 

u.Jbdgoienttwas  gtven>fi)r  the  plaintiffi 

DiscontiDues      16.  It  has  been  already  stated,  that  an  estate  tail 

Tail,  anddi-  ^>^7  ^^  discontinued  j  and  the  nature  and  effects  ^a^ 

lO 
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a  discontinuance  have  been  also  explained*    A  fine  vests  the  Re- 
is  one  of  thos^.  assurances  by  which  an  estate  tail  may  "jwnders  and 
be  discontinued ;  and  the  estates  in  remainder^  aa  Tit.2.c^^  6. 
also  the  reversion,,  divested  and  turned  to  a  right ;.  so  7\V^^*^*^' 
thiit  the  iremainder-man  or  reversioner  is  barred  of  Lit.  f  597. 
bis  entry,  and  has  only  a  right  of  actipn  left.    Jlw  ^  l"»^-327  «. 
tbou^  the  statute  Ve  donfs  says,,  et  si,Jims  sup€7\ 
kujtismodi  tenementum  in  ppstertm  levetvr^  ipso  jur^ 
^t  nuttus  i  yet  these  words  were  only  held  to  extend 
to  the  right  of  the  issue  in  tail,  and  not  to  their 
poss€^on.  :  '  • 

17*  An  estate  tail  is  not  discontinued  unless  the  Tit.2.c.2.§8. 
remainder  or  reversion  be  discontinued  ;  and  therefore 
if  the  reversion  or  remainder  be^in  the  CrowUy  the 
tenant  in  tail  cannot  by  fine  discontinue  his  estate. . 

18.  'A  fine  may  either  operate  as  a  discontinuance 
in  f^e, .  or  only  for  a  particular  period,  according  to 
the  nature  of  the  estate. from  the  creation  of  which 
the  discontinuance  arises. 

19^  A  tenant  in  tail  levied  a  fine,  to  the  .use  of  Huot  v. 
L  S.  for  the  life  of  I.  S.  with  warn^nty ;  he  afterwards  2^dk.  244. 
levied.a  fine  to  the  use  of  himself  and  his  heirs,  with 
warranty;   and  after  that,  baiigained  and  sold  to 
another  and  his  heirs. 

It  was  held  by  Lord  Holt  and  Just  PoweU,*- 

Istt  That  the  first  fine  made  a  discontinuance ;  but 
it ,  was  only  a  discontinuance  for  the  life  of  I.  S., 
because  the  wrongftil  estate  that  caused  the  discon- 
te-ice  w»  o«ly  «.  «»«  fc  hi.  Uf^  »d  the 
discont^uauce  could  remain  no  longer  than  that 

^ly,  Tfxait  the  second,  line  could  not  eqlaige  the 
discontinuance,  because  the  estate  .raised  by  the  fine 
returned  back  to  the  cognizor,  and  cpnsequently  the 
warranty  which  vffis  annexed  to  it  was  extinguished; 
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and  it  would  be  a  vain  thing  to  make  a  discontinuance 
for  the  sake  of  that  warrapty»  which  was  destroyed  in 
its  creation. 

3dly,  That  supposing  the  second  fine  had  been 
levied  to  R.  S.  a  stranger,  yet  during  the  life  of  the 
first  cognizee,  this  second  fine  made  no  discontinuance ; 
because  the  estate  was  turned  to  a  right  by  the  first 
fine,  and' the  second  fine  could  not  turn  it  more  to  a 
right;  so  as  it  was  not  a  present  or  an  immediate 
discontinuance :  but  if  the  first  ^cognizee  died  in  the 
life  of  the  tenant  in  tail,  then  it  would  become  a 
discontinuance;  for  the  new  reversion  which  the 
tenant  in  tail  gained,  and  to  which  the  warranty  was 
annexed,  was  executed  in  possession  in  R.  S.,  and 
there  was  no  right  of  entry  or  action  in  any  body  | 
when  the  estate  was  executed  ;  for  the  tenant  in  tail 
could  not  enter,  and  the  issue  had  no  right.  And  they 
compared  it  to  Littleton,  §  620. 622. 

20.  Where  the  original  cqnveyance  of  an  estate 
tail  is  not  by  fine,  but  it  is  only  levied  as  a  confirmation 
of  some  prior  conveyance,  it  will  not  in  that  case 
operate  as  a  discontinuance  of  the  estate  tail,  or  take 
away  the  entry  of  the  remainder-man. 
Seymour's  21.  Lord  Cheney  being  tenant  in  tail,  with  re* 

^Me,  cp.  mi^jjjjgj.  ju  i^y  ^  JqIjj^  Cheney,  conveyed  the  pre- 
mises by  bargain  and  sale  enrolled,  to  William  Higham 
and  his  heirs,  by  force  whereof  he  entered  and  was 
seised :  and  in  a  year  afterwards,  he  levied  a  fine  with 
proclamations  to  the  said  Higham  and  his  heirs,  with 
general  warranty.  Lord  Cheney  died  without  issue ; 
upon  which  John  Cheney,  the  remainder-man  in  tail, 
entered  upon  the  premises;  and  the  question  was, 
whether  his  entry  was  lawful  ? 

It  was  resolved,  that  the  entry  of  John  Cheney 
was.  not  taken  away  by  the  fine,  because  it  did  not  dis- 
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tGfitmue  the  estate  tail,  but  only  operated  as  a 
eonfirmation  of  the  estate  of  the  bargainee,  which 
yw2is  originally  determinable  on  the  death  of  the 
tenant  in  tail  j  whereas  the  fine  confirmed  it,  as  long 
as  the  tenant  in  tail  had  heirs  of  his  body.  It  was 
agreed,  that  if  the  fine  had  teen  levied  before  the 
bargain  and  sale  was  executed,  it  would  have  dis<^ 
continued  the  estate  tail,  by  which  means  the  entry 
of  John  Cheney  would  have  been  taken  away;  but 
the  estate  tail  not  being  discontinued,  the  remainder 
was  not  turned  to  a  right. 

22.  Biit  where  a  fine  is  levied  in  pursuance  of  a 
eovenant^  in  a  prior  conveyance  of  an  estate  tail ;  as 
where  a  tenant  in  tail  conveys  his  eMate  by  lease  and 
^ease,  and  covenants  in  the  release  to  levy  a  fiuQ, 
^ch  is  done  accordingly ;  in  that  case  the  lease  and 
release  and  fine  will  be  considered  as  one  assurance, 
iad  will  therefore  operate  as  a  discontinuance  of  the 
estate  tail* 

S3.  A  person  being  tenant  in  tail  male,with  remainder  0oe  v. 
over  in  fee,  in  consideration  of  marriage,  conveyed  ?^'^®^*^^4 
his  estate,  by  lease  and  release,  to  truste^es  and  their 
heirs,  to  several  uses ;  and  in  the  release  he  covenanted 
to  levy  a  fine  to  the  same  uses.  The*  marriage  took 
effect,  and  the  tenant  in  tail  levied  a  fine,  in  pursuance 
of  his  covenant.  Afterwards  the  tenant  in  tail  died 
without  issue,  and  the  remainder-man  made  an  actual 
entry  upon  the  lands  to  avoid  the  fine,  and  then 
brought  an  gectment.  The  question  Was,  whether  - 
the  remainder-man  had  a  right  of  entry  ?  It  was 
contended  th&t  the  entry  was  lawful,  unless  a  discon- 
tinuance of  the  estate  tail  could  be  proved.  That 
fit)m  the  authority  of  Seymour's  case  the  fine  did  not 
operate  as  a  discontinuance,  because  ft  passed  no 
freehdd^  the  freehold  having  been  conveyed  by  the 
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lease  and  release,  before  the  fine  was  levied^  whicfe 
therefore  only  operated  as  a  confirmation  of  the 
"preceding  estate. 

The  Court  was,  however,  unanimously  of  opinioa, 
that  the  lease  and  release  and  fine  operated  as  one 
assurance,  and  discontinued  the  remainder  in  fee,  by 
which  it  was  turned  to  a  right,  so  that  the  plaintiff 
had  lost  his  right  of  entry,  and  was  put  to  his  writ  of 
formedon ;  because  the  operation  of  the  deeds  and 
fine  ought  not  to  be  divided  and  considered  distinctly, 
as  that  would  defeat  the  intention  of  the  parties,  and 
overturn  a  great  number  of  family  settlements.   That 
the  deeds  of  lease  and  release  were  inccMnplete  until 
the  fine  was  levied,  and  only  operated  as  a  declaration 
of  the  uses  of  the  fiiie,  so  that  the  estate  tail  passed 
by  the  fine.     And  this  case  was  quite  difierent  from 
Sejrmour's^  for  in  that  case  Lord  Cheney  did  not 
levy  the  fine  until  a  year  after  the  bargain  and  sale 
was  enrolled;  and  it  was  expressly  fouod  by  the 
verdict,  that  the  bargainee  entered,  and  was  seised , 
by  force  of  the  bargain  and  sale  only ;  so  that  the 
bargain  and  sale  was  totally  unconnected  vrith  the* 
fine,  nor  did  it  appear  that  any  fine  was  intended  to 
be  levied  at  the  time  whim  the  bai^ain  and  sale  was 
executed. 

Tit.2.  c.2.$  5.      ^4.  it  has  been  stated  that  there  can  be  no  discoD- 

4inuance  of  things  lying  in  grant.    So  that  if  a  tenant  1 

in  tail  of  a  rent,  advowson,  or  common,  levies  a  fine 

of  such  rent,  &c.,  there  is  no  discontinuance. 

3  Rep.  89  6.        S5.  It  is  laid  down  by  the  Ju^es,  in  the;  Case  of 

9  — 106  6.    Fines,  that  if  a  tenant  in  tail  accepts  a  fine  fiom  a| 

stranger,  it  does  not  discontinue  the  estate  taili  butj 
after  his  death  the  issue  may  enter.. 
Is  a  Revoca-      26.  A  fine?  will  in  general  operate  as, a. revocation  ol 
priorDeviae,  ^  P"^^   dcvise  of  the  lands  whereof  the   fine  is 
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levied.    The  reason  of  which  will  be  stated  in  Title 
XXXVIIL  Devise. 

57.  Where  a  person,  who  is  only  tenant  for  life,  Creates  a 
levies  a  fine  sur  cognizance  di  droit  come  ceo^  &c.,  it  ^me'cawl? 
will  operate  as  a  forfeiture  of  his  estate:   because  Tit.d. c.  l. 

•  4  32 

it  is  an  attempt  to  create  a  greater  estate  than  he  can  ]  jqJ^^  251  b. 

lawfully  convey,  and  a  renunciation  of  the  feudal  Gilb.Tco.38. 

connexion  between  the  tenant  and  his  lord.    So  if  a 

tenant  for  life  accepts  a  fine  sur  cognizance  de  droit,  9  Rep.  106  6. 

&c.,  it  is  also  a  forfeiture  of  his  estate  for  life ;  for  it 

is  a  denial  of  tenure  upoti  two  accounts :   first,  in 

admitting  the  reversion  to  have  been  in  a  stranger 

to  convey  ^  and,  secondly,  in  accepting  of  it  himself, 

to  the  prejudice  of  the  person  in  reversion. 

58.  If  A.  be  tenant  for  life,  with  remainder  to  B.  Smith  r. 
for  life,  and  A.  levies  a  fine  to  B. ;  this  is  a  forfeiture  2  Lev.  202. 
of  both  their  estates :  for  by  their  own  act  on  record  Co.  Read.  3. 
they  have  denied  the  reversion  to  be  in  the  lord ;  the 

one  by  giving,  and  the  other  by  receiving  it. 

99-  A.  was  tenant  for  life,  remainder  for  life  to  B.,  Ganreu  v. 
remainder  in  tail  to  C,   remainder  to  B.   in  fee.  f  ^^^^  ^^^ 
B.>  levied  a  fine   sur  cognizance  de  droit,  &c.  to  a  855. 
stranger.    It  was  adjudged  to  be  a  forfeiture  of  his 
estate  in  remainder  for  life ;  so  that,  after  A.'s  death, 
C.  might  enter,  because  the  fine  transferred  a  fee 
'  simple  in  possession  by  estoppel,  against  which  he 
could  not  aver  that  he  only  passed  an  estate  for  life 
inpnesenti.  with  a  fee  simple  expectant  on  the  death 
of  C.  without  issue ;   for  the  fine  supposed  a  prior 
gifl  in  fee  simple,  which  he  could  not  lawfully  make, 
^diile  the  estate  for  life  of  A.  and  the  inte^f^di?jte 
remainder  of  C.  in  tail,  were  subsisting. 

SO.  But  wh^re  the  person  who  has  the  next  Estate 
o£  inheritance  joins  with  the  tenant  for  life  in  levying 
a  fine,  it  does  not  then  operate  as  a  forfeiture. 

S  9 
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Bredon's  gi^   A.  being  tenant  for  life,  ^dth  remainder  fa 

i  Rep.  76.  tail  to  B.,  they  both  joined  in  levying  a  fiite  sur  c^- 

1  Vent.  160.  fii^f^^^  ^  j^^if  come  ceOf  &c.  to  a  stranger  in  fee 

It  was  resolved,  that  this  was  neidier  a  discon- 
tinuance nor  a  forfeiture,  but  that  each  of  tiie  partio 
to  the  fine  gave  that  which  he  might  lawfttOy  dispose 
of;  and  that  the  law  would  construe  it  to  be,  iiist, 
the  grant  of  the  person  in  remainder,  and,  afterwanfa, 
the  grant  of  the  tenant  for  life. 

1  Sll  Ab  ^*      ^^*  ^  *  tenant  for  life  of  a  rent  or  advowson 
852.        *    levies  a  fine  of  them^  it  will  create  a  fbrfeiture }  f(9r 

although  in  this  case  the  fine  passes  no  more  than  it 
lawfully  may,  yet,  being  a  public  and  solemn  renun- 
ciation of  the  estate  for  life,  in  a  court  of  record,  it  is 
within  the  reason  of  the  law,  and  amounts  to  a  for- 
feiture. 
Pigott  T.  S3.  A  fine  ^i^  concessit^  levied  by  a  tenant  for  life, 

2*Mod.'ib9.  ^^^^  °^*  operate  as  a  forfeiture  of  his  estate,  because 
^   it  only  transfers  such  an  interest  as  the  tenant  fiir 
life  may  lawfully  pass,  without  divesting  or  dispbidog 
the  estates  ip  remainder  or  reversion. 

1  Inst.  251  b.      S4.    Although  a  fine  sur  conuzance  de  droit,  kc 

levied  by  a  tenant  for  years,  does  not  create  any  bar. 
Tit.  8.  c.  2.    yet  it  will  operate  as  a  forfeiture  of  the  term ;  but  i 

jBae  sttr  concessit  will  not  have  this  efiect. 

2  P.  Wnis.        85.  No  fine  levied  by.  a  cestui  que  trust  for  We  wffl 

3  Aik.  729.    ^  allowed  in  Chancery  to  operate  as  a  forfeiture,  be- 

cause it  cannot  affect  the  subsequent  remainders; 
and  therefore  such  a  fine  will,  in  equity,  operate  at 
mo;;t,  m  a  grant  of  the  interest  of  which  the  cestm 
que  trust  has  a  power  to  dispose. 
€o.Sup.c.ll,      36.  If  a  copyholder  levies  a  fine  of  his  copyhold,  it 

will  operate  as  a  forfeiture;  and  in  such  a  case,. no 
acceptance  of  rent,  or  other  act  done  by  the  toid, 
will  be  available  to  make  the  estate  good.    It  is, 
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bowever,  3aid»  in  a  modem  cas^  th^  thia  doptrine  ia  DoeT.Helicr, 
too  general ;  for  unless  there  is  a  change  of  posses-  i(;2, 
u(Sk,  liie  fine  will  be  void  against  the  lord. 
9]f.    It  has  been  shown,  that  in  a  fine  sur  done^  tJ^^J!^ 

,  ,        ,  .         .    ■  .  Done,  Grant, 

grants  and  renaer^  the  cogniaee  is  but  an  mstnunent,  and  Render, 
who  has  a  seisin  oidy  for  an  instant,  which  is  not  ^^^  ^^ 
sufficient  to  entitle  his  wife  to  dower ;   yet  it  has  ante,  c.  3» 
been  adjudged,  that  this  species  of  fine  operates  as  a  ^  ^* 
feoffinent  and  re-enfeofiment,  and  therefore  gives  a 
sew  estate. 

38.  In  conscfquence  of  this  doctrine,  if  a  person>  And  ahen 
jebed  of  «n  estate  e^j»;«  i»ia/^mi,  levies  a  fine  Mtf- ''^  """^^ 


iomt  grant,  and  render,  and  tak«8  back  an  estate  to  T'h.^^'  *^'  ^* 
hjmsdf  ai^  his  heirs,  the  nature  of  the  descent  is 
thereby  altered,   and  the   estate   will   afterwards 
descend  toliie  heirs  ex  parte  paUrwh 

39.  I.  S,  being  seised  of  lands  es  parte  matemaf  Jj^n^f^^ 
he  and  his  wi&  levied  a  fine  to  L  N.  and  I,  &,  and  i  Show.  9a. 
they  by  the  same  fine  granted  and  rendered  tfaye  same  ^^^  f^^' 
lands  to  the  use  of  the  said  L  S.  and  bis  wife,  uid  the  Holt,  253. 
heiiB  of  theb  two  bodfes,  remainder  to  the  right  heirs 
of  L  S*    The  husband  and  wife  died  without  issue  > 
and  the  question  was,  whether  the  remainder  de- 
scended to  the  heirs  on  the  part  of  the  mother^  or  on 
the  part  of  the  father. 

It  was  argued  on  the  one  side,  that  this  seisin  of 
the  cognizee  was  merely  fictitious ;  for  if  the  cog- 
nizee  had  a  term  for  years  in  the  land,  it  would  not 
be  merged :  that  it  was  like  the  case  of  a  surrender 
of  a  copyhold  into  the  hands  of  the  lord,  who  was 
thereby  only  a  mete  instrument :  therefore,  that  no* 
thing  was  altered  by  the  fine,  but  the  estate  remained 
as  before. 

On  the  other  side  it  was  insisted,  that  the  cognizee 
could  not  render  the  estate,  unless  he  had  it  in  him ; 
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and  that  the  grant  and  render  operated  as  a  feoff- 
ment and  re-enfeoffinent. 

The  Court  held,  that  the  estate  was  once  in  thd 
cognizee,  otherwise  he  could  not  give  it  back ;  that 
the  grant  and  render  was  a  conveyance  at  commoii 
law,  and  made  the  cognizor  a  new  purchaser,  as 
much  as  a  feoffinent  and  re^enfeoffinent :  so  that  the 
remainder  descended  to  the  heirs  on  the  part  of  the 
father. 

40.  It  is  observable,  that  this  is  the  only  sort  of  fine 
which  gives  a  new  estate ;  for  if  a  person  seised  cr 
parte  matema  levies  a  fine  sur  cognizance  de  dmt^ 
&c.,  and  either  makes  no  declaration  of  the  usesirf' 
itj  or  declares  it'  to  be  to  the  use  of  himself  and  his 
heirs,  the  lands  will  still  descend  ex  parte  matema  ; 
because  it  is  the  old  use,  which,  consisting  in  trust 
and  confidence,  will  follow  the  nature  of  the  land, 
and  will  descend  as  the  land  would  have  descended, 
if  no  alteration  had  been  made  $  and  it  is  totally  im- 
material whether  the  use  be  expressly  declared  on  a 
fine  of  that  kind,  or  permitted  to  arise  by  impli- 
cation. 
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FIXE. 


CHAP.  XIII. 

ates^  and  Interests  are  not  barred 
by  a  Fine. 


1.  The  King. 

3.  Bcdenastkal  Corporations. 
5.  Eitat€$  not  dwested. 

12.  Or  where  the  Fouetnon   %$ 

not  adverse, 
15.  Alure  Interests. 
22.  jt  Rent,   Eight  of  Way  and 

Common^ 


'   24.  Estates  m  Dower  and  Join 
tures. 

25.  Estates  held  Jure  Uxoris. 

26.  Estates  TaU  of  the  Gift  oj 
the  Crown  for  Services. 

27.  Reversions  in*the  Crown. 
29.  Springing  and  shifting  Uses.. 

31.  Dignities. 

32.  Mortgages,  iic. 


Section  1. 

NOTWITHSTANDING  the  great  force  and 
efiect  of  a  fine;  yet  there  are  some  particular 
persons,  estates,  and  interests,  to  which  its  operation 
does  not  extend. 

2.  By  the  common  law,  no  laches  can  be  imputed  llie  King. 
to  the  King ;  and  therefore  no  delay  or  omission  on 
his,  part,  in  making  a  claim,  will  bar  his  right  From 
thence  has  arisen  the  maxim,  Nullum  tempus  OC'-  \  inst.  4i  h. 
^^urrit  regi  ;  for  the  law  supposes  his  Majesty  to  be 
^ways  busied  for  the  public  good,  and  therefore  that 
he  has  not  leisure  to  assert  his  rights  within  the  time 
pi^escribed  for  other  persons.     It  follows,  from  this 
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principle,  tliat  the  King  cannot  be  barred  by  a  file 
to  which  he  is  not  a  party,  nor  is  the  royai  preroga- 
Tit.  31.  c.  2.  tive  in    this  instance   taken   away  by  the  statute 
*  ^^'  9  Geo.  Ill,  c.  16. 

Ecclesiastical      S.  Ecclesiastical  corporations,  and  in  geHend  all 
Corpora-       ecclesiastical  persons,  who  are  seised  in  right  of  their 

churches  only,  and  have  not  an  absolute  estate  in 

their  possessions,  being  restrained  from  ahenation  by 

several  statutes,  are  not  only  prohibited  from  levying 

fines,  but  cannot  even  bar  their  successors  by  Iheir 

non-claim. 

Maffdaleu  4.  Thus,  in  a  case  in  13  Ja.  I.  where  a  fine  and 

ffw  78^'  *^^  y^^  non-claim  was  set  up  in  bar  to  an  eject- 

1  RolL  Rep.  ment,  brought  by  the  Master  and  Fellows  of  "Magdalen 

Watson^  427.  College,  one  of  the  points  was,  whether  the  Master 

and  Fellows*  were  barred  by  the  fine  and  non*claim; 

>  and  it  was  resolved,  that  the  right  of  the  College 

was  not  barred ;  for  the  words  of  the  stat  13  Eliz*» 

which  prohibits  all  ecclesiastical  corporations  from 

alienation,  were,  *^  That  i^l  leases,  giils,  grants,  feo£ 

ments,  conveyances,  or  estates,  to  be  made,  had,  or 

sufiered  by  any  master  and  fellows  of  any  coll^ 

&c.  to  any  person  or  person?,  fcc.  (except  leaiei^ 

shall  be  utterly  void  and  of  none  eflfect,  to  ail  mtent8» 

constructions,  and  purposes/'    So  that  whea  a  ftae 

was  levied,  and  no  claim  was  made  f^  five  yeA 

there  was  a  conveyance  permitted  and  suflfaed  by 

Hewlett  V.     the  master  and  fellows  of  the  college ;  a«d  4t  www 

3  ^^?  77-5.    ^'^^^  been  of  no  effect  to  have  prohibited  the  «i*^ 

S-  F-  and  fellows  themselves  from  mtdcirig  conveyaaees « 

their  lands,  if  they  were  allowed  to  have  a  power* 
by  their  permission    and    non-claim,,  to  tar  Ae» 
successors, 
ante,  c.  1 1 .        A  bishop,  dean,  or  vicar,  may,  however,  be  Ib"^ 
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self  <bari«d  by  his  <ywii  mm^claiflit  as  hss  beat  sfested 
in  a  ^mer  obitpter. 

5,  It  is  a-rale  of  law»  that  no  estate  or  interest  can  Bittus  noi 
be  bured  by  a  fine,  unleBs  it  is  diyested  out  of  iiie  ^^ 
real  ownery  either  heSatit  the  fine  is  levied^  dr  i^  tin 
epention  of  the  fine  itself:  that  ist  mdess  the  reel 
0iivner  is  put  out  of  peasessimi  of  such  estate  t>r  iii» 
terest ;  and  tiut  ithile  he  continues  in  possession,  a 
fine  will  not  a£Pect  him. 

This  doctrine  is  stated  argwendo  in  Safiyn^s  case  5  Sep*  ifSk 
in  die  fiaUowing  words :  **  No  fine  levied  with  proohiu 
mations  ahall  bind  any  bnt  tiieBe  who  are  put  out  ef 
pcvsesaion^  and  have  but  a  right;  for  if  their  estate 
or  mterest  he  not  divested  out  of  theai^  but  nmsms 
ta  them  as  it  was  eh  initio^  tiiey  need  not  make  an 
entry  >ar  ciadm  to  that  which  never  was  divested*^' 

€.  LwdCoke  states  the  second  resohition  in  Mar-  9Bep.l06a. 
garet Podger's case  thus;  ^Thatno  fine ngg  wanraarty 
cdiall  bar  any  estate  in  possession,  Mvendon,  or  re- 
isamder,  which  is  notdivested  and  pot  to  a  right ;  fin- 
be  who  has  the  estate  or  interest  in  him  cannot  he 
put  to  his  action,  entry,  or  claim,  for  he  has  that 
which  the  actiois  entry,  «r  okdm  would  vest  in  him 
ox  give  hisu*' 

Thcdre  tA  a  considerable  inaccuaey  in  this  passage^ 
9f  thewofds  *' divested  atnd  pnt  to  a  right'' are  imdttu 
akood  conjunotively,  and  in  that  strict  teofamcsl  sense 
whsdi  the  law  aQne^tes  to  thmu  The  word  ^  divest'' 
signiflea  npthing  more  than  a  mere  depchtatien  of  the 
-pcsaession^.  But  the  wodte,  ^*  pat  to  a  ngbt,"  haiw  a 
mneh  mcMre  extensrve  signification,  as  l&ey  mean  a  de- 


*  Dtvesti  deveMthre^  is  cotitriBuy  to  inrest ;  for  as  viwettvre  signifies 
/>olMilioii€ifi  tradete,  M  dedes^e  tiMm  po8$e$sionem  auferre. 
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privation,  not  only  of  the  possession,  but  also  c^  the 
right  of  possession ;  for  where  an  estate  is  turned  to 

Tit.  29.  c.  1.  a  right,  the  ewner  has  only  the  jus  ptoprietatiSf  or 

mere  right  of  property.  If  therefore  the  above  pas- 
sage be  taken  strictly,  it  will  appear  to  be  unsupported 
by  any  authority ;  for  though  it  may  be  necessaiy 
that  an  estate  be  divested,  before  it  can  be  barred 
by  a  fine ;  yet  it  is  by  no  means  necessary  that  it 
shoidd  be  put  to  a  right. 

ante»c.li.        7,  Thus  in  the  case  of  Stowell  v.  Zouch,  when 

Stowell  was  disseised  by  Zouch,  his  estate  was  merely 
divested ;  that  is,  he  had  only  lost  the  actual  posses- 
sion ;  but  it  was  not  turned  te  a  right,  for  he  still 
continued  to  have  in  him  both  the  right  of  possession 
and  the  right  of  property ;  and  yet  all  the  Judges 
agifeed  that  he  was  barred  by  the  fine  and  non-*claim. 
8.  The  rule  of  law  therefore  clearly  is,  that  no  per- 

vested,  or  turned  to  a  right ;  and  he  has  only  a  right 
of  entry,  or  a  right  of  action,  left  in  him^  and  where 
an  estate  is  turned  to  a  right,  it  is  necessarily  divested, 
though  not  e  contra^  ' 
Focus  ▼.  '  9-  A  person  who  was  seised  in  fee,  for  the  con- 

Hiud'^O.     ^^^^oxaxic^  of  his  estate  in  his  name  and  family,  made 

a  lease  iot  500  years  to  a  trustee,  in  trust  that  he 
himself  should  receive  the  profits  during  his  life,  and 
that,  afterwards  his  brother  should  receive  them. 
Sometime  after^  the  lessor,  being  in  possession  accord* 
ing  to  the  trust,  covenanted  with  other  parties  for 
the  same  considerationis,  to  stand  seised  of  those  lands 
to  the.  use  of  himself  for  life,  remainder  to  the  use  of 
his  brother,  &c.,  and  that  the  said  lease  and  all  other 
estates  made  or  to  be  made  by  him  should  be  and 
enure  to  the  same  uses,  and  then  levied  a  fine  to  tbe 
uses  of  that  deed. 
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A  question  arose,  whether  the  term  of  500  years 
was  barred  by  the  fine  and  non-claim.  Lord  Hale 
observed,  that  nothing  had  been  done  whereby  the 
estate  of  the  lessee  was  divested  or  displaced ;  for 
the  lessor  continuing  in  possession,  by  permission  of 
the  lessee,  as  must  be  presumed,  he  was  only  tenant 
at  will  to.  the  lessee,  and  therefore  his  fine  had  no 
operation. 

10.  If  a  person  who  has  made  a  lease  to  trustees, 
and  has  still  continued  in  possession,  makes  another 
lease  of  the  same  lands,  and  levies  a  fine  to  confirm 
it^  the  first  lease  will  be  divested  by  the  second,  so 
that  it  will  then  be  barred  by  the  fine. 

11.  The  Marquis  of  Winchester  made  a  lease  for  Freemaa 
100  years,  in  trust  to  attend  the  inheritance ;  the  i Vent.^. 
lessee  entered ;  and  then  the  Marqiiis  entered  and  l !«?.  P.  l* 
received  the  profits,  and  afteiwards  made  a  lease  for 

54  years,  and  covenanted  to  levy  a  fine  to  confirm  it, 
.wfaichhe  levied  accordingly,  and  five  years  passed 
without  any  claim  by  the  first  lessee. 

It  was  adjudged  by  the  Court  of  C.  B.  aiid  affirmed 
by  the  Court  of  K.  B.  upon  a  writ  of  error — 1*.  That 
when  the  Marquis  entered  on  the  lessee  for  100  years, 
he  became  tenant  at  will  to  him,  to  which  estate  it 
was  not  always  requisite  that  there  be  the  express 
consent  of  both  parties,  but  if  there  was  any  thing 
tantamount  it  was  sufficient,  as  here  the  trust  implied 
that  the  lessor  should  take  t^^e  profits,  being  the  cestui 
que  trusty  which  included  at  least  an  estate  at  will. 

V.^  That  when  the  Marquis  made  the  lease  for 
54  years,  though  this  was  not  a  disseisin,  because  the 
revemon  was  in  the  lessor-  himself,  who  made  the 
lease,  yet  by  this,  the  lease  for  100  years  was  divested^ 
diqplaced^  and  turned  to  a  r^ht. 
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3^  That  being  90  divested,  it  was  haired  by  the 
fine  and  oon-doun. 
Or  where  the      12.  It  ia  oot  only  necessaiy  that  a  person  ahould 
notwlmie!!  ^  ^^^  ^  posBe88ion>  to  be  affected  by  a  fine ;  but  it 

is  also  requisite  that  the  party  levying  the  fine  should 

have  an  adverse  possession,  inconsistent  with  that 

of  tibe  person  to  be  barred ;  so  tl^at  if  the  possesaion 

of  the  person  who  levies  a  fine  be  consistent  with  that 

of  any  other  person,  such  other  person  will  not  be 

affected  by  it. 

Ford  V.  Grey,      13.  Thtts  it  has  been  settled  that  the  possessicm  of 

1  ^uf  2^*     ^^^  j^^^  tenant  is  the  possesion  of  the  other,  so  as 

llt«  31.  c.  2.   to  prevent  the  effect  of  the  statute  of  limitations ;  and 

^  ^'  that  where  there  are  tWo  joint  tenaxits  in  Tee,  if  one  of 

them  levies  a  fine  of  the  whole,  it  does  not  amount  to 
an  ouster  of  his  coippanion,  but  only  severs  the  jomt 
tenancy,  though  he  is  in  of  the  old  use  again. 
Tit.  19  &  20.      14*  The  possession  of  one  coparcener,  or  of  one 

tenant  in  common,  is  the  possession  of  the  other;  nor 
does  the  bare  perception  of  all  the  rents  and  prc^ts 
by  one,  amount  to  an  ouster  of  the  other,  so  as  to. 
,    tnake  him  liable  to  be  barred  by  a  fine. 
Future  1^.  In  the  case  of  iuture  interests,  such  as  estatas 

nteresu.  -^  remainder  and  reversion,  although  the  persona 
entitled  x:annot  be  put  out  of  possession,  yet  as  they 
have  vested  interests,  such  interests  may  be  divested; 
ante»  c.  12.  and  it  has  been  already  shown,  that  estates  in  remain- 
der and  reversion  may  be  divested,  so  as  to  leave  only 
a  right  of  entry  in  the  persons  entitled  U>  them,  whai 
the  prior  estates  deterooine ;  in  which  case  they  may 
be  barred  by  fine.  Kit  where  estates  in  remainder 
^md  reversion  are  not  divested,  a  fine  has  no  opera- 
tion on  them. 
Podger*8  16.  A  copyhold  estiMte  was  (planted  to  John  Pod- 

9Rq>.  104.   8^^9  smd  Mary  and  Elizabeth  his  daughters,  for  three 


lives.  The  lord  of  the  manor,  by  deed  indented  and 
enrolled,  bargained  and  sold  the  lands  to  John  Podger 
in  fee,  who  haring  thns  acquired  the  freehold,  levied 
a  fine  thereof  with  prodamations,  and  died  two  years 
after;  whereupon  the  estate  descended  to  his  son 
Marmaduke.  Ten  yeaisi  after  the  death  of  John 
Podger,  Elizabeth  Podger  entered  ^  and  it  wW  ad* 
judged  that  her  entry  was  lawful,  ilar  her  estate  ia 
remainder  not  being  divested,  the  fine  bad  no  efiect 
on  it. 

17*  In  SaSyu*s  case  it  was  agreed,  that  although  a  ^^^  c.  to. 
term  for  years  might  be  barred  by  a  fine,  if  the  lessee 
were  or  might  have  been  in  possession^  yet  that  so  ^  ^-  i^^i* 
lon^  as  a  lessee  for  years  bad  only  an  interesfe  tertnim. 
Of  fbture  right,  he  was  not  affected  by  a  fine.  But 
when  his  term  commenced,  and  he  acquired  a  right 
to  enter  on  the  land,  he  then  had  sncb  a  present 
estate  as  might  be  divested,  and  which  he  xnigbt  re* 
vest  by  entry ;  bo  that  his  non*claim  for  five  years 
ai^er  the  commencement  of  his  term  barred  hin^  be* 
cause  from  that  time  he  was  out  of  possessiofflL 

18.  A  person  limited  lands  to  the  use  of  huaelf  Edwai# 
for  life,  and  if  he  should  settle  a  jointure  on  his  wife,  Hf^^^4?o 
and  make  a  lease  for  31  years,  to  commence  afler  has 
death,  that  then  the  trustees  should  stand  seised  to 
such  uses»    He  made  a  lease  accordingly,  and  then 
he  and  his  wife  levied  a  fine. 

It  was  resolved  that  the  lease  was  not  barred^  be- 
cause being  a  future  interest^  it.  was  not  divested  or 
displaced  by  the  fine. 

19.  In  the  cade  of  Corbet  v.  Stone,  Lord  Ch.  B.  Tiu  is.  c.  3. 
Gilbert  observes,  that  judgment  was  ^ven  fist  the  |  ^^*  ^^ 
plainti£&  which  proved  that  the  grafltee  had  an  ia-  740.  ^  ed. 
terest,  and  that  tins  interest  was  not  barred  by  a  fine 
and  five  years  nQn.cIaim  after  the  death  of  the 
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grantor}  not  being  touched,  divested,  or  turned  to 

aright 

ante.  c.  10.        ^^  The  ^iterests.of  tenants  by  statute  merchant, 

1  Mod.  217.  'st;atute  staple,  and  ekgit,  cannot  be  barred  by  a  fine, 

until  they  have  extended  the  lands,  or  pursued  their 

rights  in  soHie  other  manner ;  for  until  then  they  have 

no  zi^ht  to  enter  on  the  lands,  and  therefore  cannot 

be  put  out  of  possession. 

1  Cha.  Ca.       .  SI.  So  where  a  person  has  a  judgment  for  debt, 

?^*      At ,   ai^d  the  debtor  before  execution  aliens  by  fine,  and 

five  yeara  pasis,  yet  the  creditor  may  still  sue  out 

execution. 

A  Rent,  SS.  Althpu^  the  owner  of  a. rent  may  bar  it  bjr 

imlcw^n^  fine,  yet  a  rent  in  the  possession  of  a  third  person 

5  Rep. :  24  a.  cannot  be  so  barred.  It  is  the  same  of  a  right  of  way, 

TJUym.149.  ^^  common ;  because  t^ese  b^ing  merely  incorporeal 

Touch. 23.     rights^  .collateral  to  and  issuing  out  of  lands,  they 

cannot  be  divested;  for  though  a  person  who  has  a 
t*6nt,  right  of  way,  or  conunon,  out  of  lands,  .be  not 
in  the  actual  enjoyment  of  theAi,  yet  by  non-user  only 
for  8  time,  he  doe9  not  cease  to  have  a  vested  estate 
Tit.  23.  24.  or  intercBt  therein ;  so  that  he  still  continues  to  be  in 
^^*  actual  possession.  Such  things  being  mere  creatures 

of  the  law,  and  owing  tiieir  existence  to  the  construo 
tion  thereof,  they  are  always  considered  to  be  in  the 
possession  of  those  whom  the  law  adjudges  to  have  a 
right  to  them.  -  ,  • 

These  principles  have  been  confirmed  by  the  Court 

of  K.  B/  in  the  following  case. 

Mich.23G.3.      23.  In  an  ejectment  for  lands  ia  Surry,  thejuiy 

BoanTl  ^'  found  a'  verdict  for  the  plaintiff,  subject  to  the  opinion 

Jones,  MS.     of  the  Court  on  the  following  case.  Lord  Bolingbroke, 

being  seised  in  fee  of  the  premises  in  question,  by 

indenture  of  lease,  dated  die  1st  March  1765,  demised 

the  same  to  William  Stevens  for  twenty-one  years,  at 

8 
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the  rent  of  100/. ;  which  lease,  by  mesne  assignments, 
became  .vested  in  the  defendant  Board.  Lord  BdUtig- 
broke,  by  a  bond  dated  ^4th  July  1770,  witii  wairrant 
of  attorney  to  confess  judgment,  m  consideration  of 
3,000/.  became  bound  to  the  lessee  of  the  plaintiff  in 
the  penal  sum  of  6,000/L,  conditioned  for  the  payment 
to  her  of  an  annuity  df  500/.  during  his  own  Hie ; 
and  by  indenture  of  the  same  date.  Lord  Bolingbroke» 
m  consideration  of  the  said  3,000/.  and  as  a  farther 
security  for  the  annuity,  demised  the  premises  ill 
question  to  the  lessor  of  the  plaintiff  for  ninety-nine 
years,  if  he  should  so  long  live^   at  a  pepper-corn 
rent,  with  a  proviso,  that  the  lessor  of.  the  plains 
tiff  should  the  next  day  re-demise  the  premises  to 
Lord  Bolingbroke  for  ninety-eight  years  and  eleven 
months,  if  he  should  so  long  live,  at  the  rent  of  SOfiL^ 
which  was  accordingly  done.    Lord  Bolingbroke,  by 
lease  and  release  dated  the  9th  and  10th  March  177S» 
conveyed  the  premises,  for  a  fair  and  valuable  consi-* 
deration,  to  the  defendant  Jones  in  fde,  who  had  no 
notice  of  the  annuity  granted  to  the  lessor  of  the 
plaintiff.    Jones  being  in  possession,  levied  a  fine  of 
the  premises,    with  proclamations,  in  Trinity  term 
1775,  to  the  use  6f  himself  in  fee.    The  annuity  was 
in  arrear  from  the  24th  January  177^^9  and  the'gect- 
ment  was  brought  in  Hilary  term  1783. 
^  Lord  Mansfield.— «We  have  looked  into  all  the  cases, 
and  have  no  doubt.    It  appears  that  the  lesisor  of  the 
plainti£^  and  the  defendant  Jones,  are  both  innocent : 
Jones  is  a  purchaser  for  a  valuable  consideration,  without 
any  notice  of  the  lessor  of  the  plaintiff's  title ;  th^  lessor 
of  the  plaintiff  is  not  alleged  at  any  time  to  hav^  known 
of  the  conveyance  to  Jones ;  and  there  was  no  circum- 
stance  of  notoriety  attending  the  transfer  to*  give  her 
such  notice ;  for  the  visible  possession  continued  the 
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flMM  aAet  the  aale  at  before  it }  the  leaee  to  WfiluiQ 
Stevetti  sttbsistmg,  and  the  pajOBctit  of  rent  to  JoBts^ 
imtead  of  Lord  Boliiigbroke,  earned  with  it  no  Beto» 
ijetj  in  the  country.  At  the  time  of  the  conTeyance 
thete  irto  no  arrear  c^  interest  due  to*  Mrs.  Hare,  afod 
thtrefere  she  had  no  right  Ito  come  upon  the  h&d  in 
ai^  shapes  If  she  wail  guilty  of  laches  aflerwaids, 
there  could  be  no  nuHa^fides  m  it  with  reqyect  to 
Jones,  as  he  is  under  no  disadvantage  from  it :  so 
that  it  is  a  question  ei  mere  law  between  two  innocent 
parties,  whether  the  right  and  interest  of  the  lessor  oi 
the  plaintiff  is  barred  by  the  fine  and  non-claim*  This 
depends  on  one  clear  proposition,  which  is  a  general 
rule  of  law  founded  in  good  sense ;  and  although  it 
he  difficuh  to  find  a  rule  without  an  exception,  yet  I 
knew  of  none  to  tins  propositicm.  It  is  laid  down  in 
9  Co«  Rep.  106  a.  <*  Resdved  ^p^  foAim  cMrJom, '  that 
no  4ne  nee  warranty  shall  bar  any  estate  in  possessioiiy 
reversion,  or  remainder,  which  is  not  ctivested  and 
put  to  a  r%htt''  This  gi^eral  rule  is  illustrated  imd 
^iplied  to  nm&nX  oases  throughout  the  boohs  \  and 
hence  it  fi^ows,  that  no  collateral  interest  can  be 
baned  by  a  fine }  as  a  rent-charge,  a  right  of  common^ 
&o« :  and  the  authority  cited  from  Carter,  94,  that  a 
re»t«€harge  may  be  barred  by  a  fine,  is  totally  mis^ 
taken ;  for,  in  looking  into  it,  it  appears  to  be  thus : 
the  owner  of  a  rent-charge  levied  a  fine  of  the  land ; 
the  question  was^  whether  the  rent-charge  passed  by 
the  fine ;  .and  a  itistniction  was  taken  between  a  fine 
operating  as  a  grant  or  as  a  bar.  Here  the  fine  ope 
rated  as  a  grant,  and  not  as  a  bar ;  the  rule  is  univaf^ 
sal,  that  a  rent-charge  in  a  third  person  is  not  barred 
by  a  fine  and  non-claim.  Hence  the  parties  to  a  fine^ 
or  one  of  them,  must  be  in  of  a  seisin  or  possession 
advene  to  that  interest  which  is  to  be  Sarfed;  for,  if 
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it  be  consistent  with  it,  the  fine  does  not  divest  it, 
and  therefore  is  no  .bar.  Now,  at  the  time  of  the 
conveyance  to  Jon<es  in  1773,  Lord  Bolingbroke  had 
no  adverse  possession :  he  had  paid  all  arrears ;  and 
as  the  l^sor  of  the  plaintiff  had  no  right  to  come  on 
the  land  but  for  arrears,  she  had  then  no  title  in  her. 
At  the  time  when  the  fine  was  levied,  there  was  an 
arrear  of  a  year  and  a  half  due ;  but  the  lessor  of 
the  plaintiff  was  not  bound  to  resort  to  the  lands 
for  her  remedy,  she  had  other  securities ;  besides, 
she  .could  not  enter  on  the  lands,  the  lessee  for  years 
being  in  possession ;  all  she  could  do  was  by  notice 
to  the  tenant  under  the  statute  4  &  5  Ann.  c.  16. 
which  makes  attornment  unnecessary,  either  to 
distrain  or  bring  an  action  for  the  rent.  In  every 
shape  it  is  most  clear,  that  the  lessor  of  the  plaintiff's 
interest  was  not  divested  or  tomed  to  a  right ;  and 
therefore  that  it  remained  after  the  fine  just  as  it  did 
before.  Judgment  was  given  for  the  lessor,  of  the 
plaintiff. 

24f.  Where  women  having  an  estate  in  dower,  or  Estates  in 
a  jointure,  discontinue  or  alien  them,  such  discon-  j^^p^u^T^ 
tinuances  or  alienations  are  declared  to  be  void,  by 
the  statute  1 1  Hen.  VII,  c.  20. :  and  by  the  statute 
82  Hen.  VIII.  c.  36.  §  2.  it  is  declared,  that  no  fine 
levied  by  a  woman  of  any  such  estate  as  is  men- 
tioned in  the  statute  11  Hen.  VII.  shall  be  of  any 
effect. 

25.  By  the  statute  32  Hen^  VIIL  c.  28.  §  6.  it  is  Esutes.held 

-  T  TT  * 

declared,  that  no  fine  levied  by  a  husband  of  any    "'^    ^^^^' 
lands,  whereof  he  is   seised   in  right  of  his  wife, 
shall  be  prejudicial  or  hurtful  to  the  wife  or  her 

heirs. 

The  cases  which  have  arisen  on  these  statutes  will  c.  lo, 
be  stated  in  Title  Recovery. 
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Estates  Tail  26.  It  has  been  stated  in  chapter  ix.  that  estates 
tL^  crow^^  tail,  of  the  gift  of  the  Crown,  may  be  barred  by  the 
for  Sendees.  Stat.  4  Hen.  VII.,  though  excepted  out  of  the  stat 

32  Hen.  VI 1 1.    But  by  a  subsequent  statute,  a  ^ 

tinction  is  made  between  estates  tail  of  the  gift  of 

the  Crown  generally,  and  estates  tail  granted  by  the 

Crown  as  a  reward  for  services ;   and  these  last  are 

protected  from  the  operation  of  the  stat.  4  Hen.  VIL^ 

as  well  as  from  that  of  the  stat.  9i  Hen.  VIIL,  of 

c.  10.  which  an  account  will  be  given  in  Title  Recovery. 

Reversions  Id      sy.   When  fines  became  common  assurances  of 

Tl^umL  '^*^ds,  the  Judges  would  no  more  allow  a  fine  to 

divest  the  interest  of  the  King,  than  any  other  coo* 
veyance,  but  preserved  the  King's  remainder  or  i^ 
version^  though  they  allowed  the  fine  to  bar  the 
person  levying  it,  and  his  issue  ;  so  that  where  a  fine 
is  levied  of  an  estate  tail,  whereof  the  remainder  or 
reversion  is  in  the  King,  it  creates  a  base  fee,  deter- 
minable on  failure  of  heirs  of  the  body  of  the  tenant 
iff  tail. 
Muigrare  f.       ^8.  It  was  held  by  Lord  Nottingham,  assisted  by 

2^FrecnK'i7.  ^^^  ^-  •^'  ^^^^  and  J.  Jones,  that  where  there  is 

tenant  in  tail  of  th^  gift  of  the  King,  with  a  remain^ 
der  in  the  Crown,  such  tenant  is  not  restrained  by 
the  stcVt.  34  Hen.  VIII.,  but  might  levy  a  fine  to  the 
CroWii  which  would  bar  his  issue ;  for  it  appeared 
by  the  preswnWe  of  the  statute,  that  it  was  made  to 
prevent  the  alienation  by  tenant  in  tail,  that  tfef 
memory  of  the  King's  bounty  might  be  preserved ; 
and  where  the  estate  comes  wholly  back  tQ  the  Kiog> 
there  it  is  in  the  King's  power  to  preserve  the  m^ 
mory  of  his  bounty,  either  by  giving  it  back  to  the 
same  party,  or  what  other  way  he  pleaseth. 
Springing  «9.  A  Springing  or  shifting  use  cannot  be  defeated 

and  shifting    Qj.  destroyed  by  a  fine  levied  of  the  estate  out  of 

which  such  springing  or  shifting  use  is  to  arise. 
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30.  Thus  in  the  case  of  Lloyd  v.  Carew,  which 
has  been  stated  in  a  former  title,  it  appeared  that  Tit.  16.  c.  5. 
Richard  Carew  and  Penelope  his  wife,  in  order  to 
extinguish  and  destroy  all  such  right  as  the  heirs  of 
Penelope  might  have  under  the  proviso,   and   for 
settling  the  same  on  R.  Carew  and  his  heirs,  levied 
a  fine  of  all  the  estate,  and  declared  the  uses  thereof 
to  R.  Carew  for  life,  remainder  to  Penelope  for  life, 
remainder  to  R,  Carew  in  fee.     R.  Carew  died  with-    . 
out  issue,  upon  which  the  heirs  of  Mary  claimed 
the  estate  under  the  proviso,  and  filed  their  bill  in 
ClntBeeiy,  to   compel  the  trustees  to  amvey  the 
estate  to  them,  on  payment  of  the  4,000  /. 

The  bill  was  disiaissed;  but  upon  an  appeal  to 
the  House  of  Lords,  the  decree  ^  of  dismission  was 
reversed,  it  being  alleged  that  the  fine  could  not 
bar  the  benefit  of  this  proviso,  because  the  same 
never  was  nor  could  be  in  Penelope,  who  levied  the 
fine. 

31.  A  dignity  or  title  of  honour  cannot  be  barred  Dignities. 
or  surrendered  by  fine,  as  has  been  already  shown.       .  g^^^-  ^'  ^' 

32.  There  are  several  cases  in  which  a  court  of  Mortgages, 
equity  will  not  allow  a  fine  to  have  any  eflfect  <m  •  ^* 
estates  in  mortgage  and  trust  estates,  of  which  an 
account  wifi  be  given  in  the  next  chapter. 
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Section  1. 

A  FINE  being  considered  as  a  judgment  given  in 
-^^  a  court  of  record,  it  can  only  be  reversed  by  a 
writ  of  error ;  which  is  also  a  matter  of  record,  being 
a  commission  to  Judges  of  a  superior  court,  autho- 
rizing them  to  examine  the  record   upon  which  a 
judgment  was  given,  and  on  such  examination  to 
affirm  or  reverse  the  same,  according  to  law. 
1  Inst.  260  a.      Q.  During  the  term  in  .which  a  judicial  act  is  donCr 
Oram.     .  ^j^^  record  may  be  amended  or  invalidated  without  a 
writ  of  error :  because,  during  the  term,  the  record 
is  in  the  breast  of  the  Court,  and  the  rolls  are  alterr 
able  at  the  discretion  of  the  Judges.     And  now,  the 
Gourts  of  justice  allow  amendments  to  be  made  at 
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any  time  while  the  syit  is  depending,  notwithstanding 
the  record  be  made  up,  and  the  term  be  past ;  for 
they  consider  the  proceedings  as  in  ^fieri  until  4he 
judgment  is  given :  so  that  a  fine  may  now  be 
amended  or  invalidated  at  any^time  during  the  term 
in  which  it  is  levied,  by  an  application  to  the  Court 
of  Common  Pleas.  A  fine  may  also  be  amended  as 
to  any  mistake  ot  misprision  of  the  officers*  of  the 
Court  at  any  time,  and  the  cases  on  this  subject  have 
been  already  stated.  ante,  c.  7. 

3.  A  writ  of  error  is,  properly  speaking,   a  pro-  Fiu.N.B.2l. 
ceeding  in  the  nature  of  an  appeal,   and  therefore 

must  be  brought  in  a  superior  court ;  so  that  a  writ 
of  error  to  reverse  a  fine  must  be  brought  in  the 
Court  of  K.  B.,  because  that  Court  has  an  appellant 
jurisdiction  over  the  Court  of  Common  Pleas.  But 
where  the  error  assigned  in  a  judgment  does  not 
arise  from  any  faiilt  in  the  Court,  but  from  some 
detect  in  the. execution  of  the  process,  or  from  some 
matter  of  fact,  the  writ  of  error  must  be  brought  in 
the  same  Court  in  which  the  judgment  was  given ; 
and  therefore,  in  cases  of  this  kind,  a  writ  of  error  to 
reverse  a  fine  must  be  brought  in  the  Court  of  Comp 
mon  Pleas. 

4.  With  respect  to  fines  levied  before  the  Justices 
of  Wales,  pursuant  to  the  stat.  34  &  35  Hen.  VIII. 
it  is  provided  by  that  statute,  §  113,  that  all  errors 
therein  shall  be  redressed  by  writ  of  error,  to  be 
sued  out  of  the  King's  Chancery  in  England,  returor 
Me  before  the  King's  Justices  of  his  Bench  in 
England.  And  by  the  stat.  43  Eliz.  c.  15.  §  6,  it  is 
enacted^  that  all  fines  levied  in  th^  county  of  the 
city  of  Chester,  pursuant  to  that  act,  shall  be  subject 
to  be  reversed,  upon  writ^  of  error  to  be  sued  and' 
prosecuted  before  the  High  Justice  of  the  county 

T  3 


«78  Title  XXXV.    Fine.  Ch.  xiv.  S  4~7. 

palatine  of  Chester,  as  other  judgments  given  in  the 

Portmoot  Court. 

Who  may  5.  With  respect  to  the  persons  who  may  bring  a 

Rouf  Ab.  tit/  writ  of  error,  it  should  be  premised,  that  no  peison 

Error,  K,       ^as  a  right  to  reverse  a  fine,  unless  he  can  shoilr  that, 

upon  such  reversal,  be  will  be  entitled  to  the  bmd ; 
for  the  courts  of  law  will  not  dispossess  the  tenant  id 
possession,  unless  the  demandant  cast  make  ont  a 
clear  title ;  possession  always  carrying  wth  it  the  pet- 
sumption  of  a  good  title,  until  the  contrary  appeanu 
Besides,  if  the  person  who  demands  the  reveisal  of 
the  fine  cannot  prove  that  he  has  a  title  to  the  lands 
of  which  the  fine  was  levied,  it  follows  that  he  is  not 
affected  by  it,  and  it  would  be  trifling  with  courts  of 
justice  for  a  person  to  seek  relief  who  cannot  make  it 
appdEtr  that  be  has  received  an  injury^ 
Dyer,  90  a.         6.   The  person,  therefore,  entitled  to  a  writ  of 

error  to  reverse  a  fine,  is  he  who  would  have  had  the 

lands  if  the  fine  had  not  been  levied ;  which,  iR  go* 

iLcon*26i;  neral,  is  the  heir  at  law.     But  where  one  who  is 

seised  eir  parte  materna  levies  a  fine,  in  which  there  ii 

error,  the  heir  ex  parte  materna  will  be  entitled  to  the 

Idem,  ^^^*  ^^  error.    The  youngest  son,  when  entitled  to 

the  lands,  by  the  custom  of  borough  English,  shall 

have  the  writ  of  error^  and  not  the  heir  at  comnson 

law,  because  this  remedy  descends  with  the  land:^ 

1  Inst.  14  a.    brother  of  the  half-blood,  however,  is  not  entitled  to 

bring  a  writ  of  error,  on  a  fine  levied  by  his  ektef 

brother, 

Champer-  7,  In  a  writ  of  error  to  reverse  a  ftie,  it  is  wA  ^ 

Godolphiii,     eessary  that  the  person  who  brings  the  writ  should 

Cro.^.150.  deduce  his  title  and  pedigree,  unless  it  be  a  &p6<^ 

11C.36.C.  II*  ••        £•  .V  L  -*• 

case,  varymg  from  the  common  course ;  as  wwtt  * 
writ  of  error  is  brought  by  a  special  heir  in  tail  0f 
a  person  in  remainder. 

.3 
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S.  All  those  who  are  parties  to  a  fine,  must,  in  ge-* 
neral,  join  with  the  person  entitled  to  tlie  land,  in  re« 
versing  it ;  but  this  rule  admits  of  some  exceptions. 

9*  Husband  and  wife  were  tenants  for  life,  with  Piggot  7. 
remainder  to  an  infant  in  fee,  and  they  all  joined  in  crTElii* 
levying  a  fine:   the  infant  alone  brought  a  writ  of  115. 
error  to  reverse  it,  on  account  of  his  non-age. 

It  was  objected,  that  since  all  had  joined  in  the 
fine,  •  they  should  likewise  join  in  the  writ  of  error ; 
tiiat  the  husband  and  wife  should  be  summoned  and 
severed,  and  then  the  infant  alone  might  proceed  to 
asrign  errors.  But  it  was  adjudged  that  the  writ  of 
error  was  well  brought  by  the  infant  alone ;  because 
the  error  assigned  was  not  in  the  record,  but  without 
it ;  namely,  in  the  person  of  the  infant. 

10.  No  person  can  have  a  writ  of  error  to  reverse  5  Rep^  39  6. 
a  fine,  who  took  any  estate  by  it :  because  no  reco- 

veror  can  bring  a  writ  of  error  to  defeat  a  record,  by 
wiiieh  he  himself  has  recovered :  for  the  judgment  in 
a  writ  of  error  is,  to  avoid  that  which  the  plaintiff 
has  lost ;  and  it  is  held  on  this  principle,  that  in  a 
fine  stir  doncj  grants  and  render^  the  cognizor  cannot 
assign  err<M*  in  the  grant  and  render,  by  which  he 
fafanself  has  taken  an  estate. 

11.  A  writ  of  error  to  reverse  a  fine  must  be  Againit 
brought  against  some  one  of  those  who  were  parties  ^sX.  339. 
or  privies  to  it,  and  not  against  the  tenant  of  the  HolfsR.6i4. 
Jand  only.    But  the  Court  will  not  in  general  reverse  Tit.  36.  c.  ii . 
a  fine,  unless  a  scire  facias  is  returned  against  the 
persons*  who  are  then  in  possession ;   for  the  cog- 

nizees  of  a  fine  are  frequently  nothing  more  than 
trustees,  and  have  no  beneficial  interest  in  the  lands. 

12.  Errors  may  be  assigned  either  in  fact,  as  that  What  may  b 
tke  <x>gnizor  of  a  fine  was-an  infant,  or  else  in  law,  Erron* 
that  i6,  on  account  of  some  defect  appearing  on  tlie 
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face  of  the  record.  But  nothing  can  be  assigned 
for  error  in  fact  in  a  fine  which  contradicts  the  record, 

1  Inst.  260  a,  because  the  records  of  a  court  of  justice  are  of  such 
credit,  that  they  can  only  be  defeated  by  mattere 
of  equal  notoriety  with  themselves ;  and  therefore, 
although  the  circumstances  assigned  for  error  should 
be  fully  proved  by  witnesses,  yet  such  evidence 
cannot  be  admitted. 

ante,  c  2.  13.  Thus  it  has  been  already  stated,  that  where 

*  ^^'  the  entry  of  the  King's  silver,  before   the  death  of 

the  cognizor,  appears  upon  record,  no  averment 
can  be  made.  And  that  no  averment  can  be  made 
as  to  the  time  when  a  fine  was  acknowledged,  which 
contradicts  the  chirograph. 

Dyer,  89  6.         14.  It  cannot  for  the  same   reason  be  averred 

that  the  cognizor  of  a  fine  died  before  the  teste  ot 
the  writ  of  dedimus  potestatenty  when  it  appears  by 
the  certificate  of  the  concord  that  he  was  alive* 
for  this  contradicts  the  record.  But  an  averment 
of  the  death  of  the  cognizor  generally,  before  the 
engrossment,  entry,  and  recording  of  the  King's 
silver,  is  admissible. 

Wright  y.  15.  Where  a  fine  was  acknowledged  in  court,  it 

So  S      ^*^  ^^^^  *^*^  ^^  plaintiflT  in  error  could  not  assign 
468.  for  error,  that  the  cognizpr  died  before  the  return  of 

the  writ  of  covenant ;  for  that  would  directly  con- 
tradict the  record  ;  because  no  fine  is  ever  acknow- 
ledged in  court  until  the  writ  of  covenant  is  returned, 
for  till  then  the  parties  are  not  befpre  the  court: 
'  But  that  wher^  a  fine  was  acknowledged  before  com- 
missioners, it  might  then  b^  averred  that  the  cognizor 
died  before  the  return  of  the  writ  of  covenant,  or 
that  after  the  acknowledgment,  and  before  the  return 
of  the  certificate  thereof,  the  cognizor  died ;  because 
these  facts  were  consistent  with  the  record. 
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.   16.  A  fine  was  acknowledged  before  Roger  Man-  Arundel  v, 
wood,  Esq.  one  of  the  Justices   of  the  Court   of  cro.  eUz. 
Common  Pleas ;  and  afterwards  a  writ  of  dedimus  ^77* 
potestatem  was  directed  to  Sir  Roger  Manwood,  he 
having  been  knighted  after  the  fine  was  acknowledged, 
who  returned  it  with  his  name  and  title. 

It  was  held  that  it  could  not  be  assigned  for 
error  that  the  dedimus  potestatem  was  directed  to 
Sir  R.  M.  Knt.  where  there  was  no  such  person  at 
the  time,  he  being  but  an  Esquire ;  because  it  con- 
tradicted the  record,  by  which  it  appeared  that  the 
writ  was  directed  to  Sir  R.  M.^  who  by  virtue  thereof 
tool^  the  acknowledgement. 

17.  By  the  statute  23  Eliz.  c.  3.  §  S.  it  is  enacted, 
'*  That  no  fine  shall  be  reversed  for  false  or  incon- 
gruous Latin,  rasure,  interlining,  misentering,  or  ^  not 
returning  of  the  sheriff,  or  want  of  form  in  words, 
and  not  in  substance." 

^8.  Although  it  is  a  rule  that  in  actions  for  the  The  Parol 
recovery  of  dower,  the  parol  shall  not  demur  on  ^®™""*>' 
account  of  the  infancy  of  the  heir  j  yet  if  a  man 
and  his  wife  levy  a  fine,  and  after  the  husband's  death 
the  wife  brings  a  writ  of  error  to  reverse  it,  in  order 
to  recover  her  dower ;  the  heir  may  pleiad  his  infancy, 
and  the  parol  will  demur. 

19.  In  error  to  reverse  a  fine  levied  by  the  plaintiff  Herbert  v. 
and  her  husband,  the  heir  being  summoned  as  terre-  ^  ^j '  302 
tenant,  appeared  and  pleaded  that  he  was  within  age, 
and  prayed  that  the  parol  might  demur.  The  plain- 
tiff counterplea4ed  the  age,  showing  that  she  was 
entitled  to  have  dqwer  before  the  fine  levied ;  and 
was  now  barred  of  dower  by  the  fine,  which  was 
erroneous ;  and  set  forth  the  errors.  - 

Upon  demurrer  and  solemn  argument  it  was  ad* 
judged,  that  the  parol  should  demur ;  and  that  the 
plaintiff  should  not  have  the  advantage  to  tak^  from    ' 
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the  defendant  his  age,  having  by  the  fine,  so  long  as 

it  stood  in  force,  barred  herself  of  her  dower.    And 

therefore  the  law  would  rather  favour  the  iniant, 

whose  privilege  was  immediate,  than  the  plaintiff's, 

which  was  only  mediate,  after  the  fine  was  reversed. 

Manner  of         gQ.  The   manner  of  reversing  fines   diflfers  from 

Co.  Read,      that  which  is  observed  in  reversing  other  judgments  \ 

Fazak  r)        ^^^  ^^  those  cases  the  record  itself  is  removed  into 

▼.  Baldo,       the  court  in  which  the  writ  of  error  is  brought ; 

'   because  in  adversary  suits  errors  cannot  be  assigned 

on  a  transcript  of  a  record  only:  but  in  cases  of 

fines,  nothing  more  than  the  transcript  is  removed, 

on  which  the  errors  are  assigned :  and  if  the  fine  it 

erroneous,  the  Court  of  King's  Bench  may  send  for 

the  record  itself,  and  reverse  it ;  or  else  send  a  writ 

to  the  treasurer  or  chamberlain  of  the  Court  (i 

Common  Pleas,  to  take  it  off  the  file; 

1  R35!B?n.      21-  ^*  ^s  said  by  Lord  Coke  and  others,  that  if  thew 

3  £•▼.  36.     be  tenant  for  life,  remainder  in  fee  tx>  an  infant,  and 

they  both  join  in  levying  a  fine,  which  is  afterwards 

reversed  by  the  person  in  remainder,  on  account  of 

hif  infancy ;  yet  that  the  cognizee  diiall  have  thelaadt 

Thmi>son, '  during  the  Ufe  of  the  tenant  for  life.    But  ia  a  b* 

1  Ld.  Raym.  sequent  case  it  was  adjudged,  that  though  a  i^ 

might  be  reversed,  as  to  part  of  the  lands,  and 

remain  good  as  to  the  residue  ;  yet  that  a  fine  could 

not  foe  reversed  in  ioto  aa  to  one  perscMi,  and  t&sxA 

good  m  toto  as  to  another. 

C  It  **•  ^  *^®  statute  10  &  11  Will.  III.  c.  4.  reciting 

within  20      that  fines,  recoveries,  and  judgments  were  reversiw 

y*^'  at  any  time,  witiiout  restraint  or  limitation,  for  any 

error  or  defiust  whidi  happened  therem,  by  tbe 
ignorance  or  carelessness  of  clerics,  and  sometkaes  if 
unavoidable  accidents ;  it  is  ehaoted,  5  ^*  *^  '^^ 
no  fine  or  common  recovery,  &c.  jfcaH  be  reversed  of 
avoided  for  any  error  or  ddTect  therein,  unless  w 
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writ  of  error  or  suit  for  the  reversing  of  such  fine, 
recovery,  &C..  be  commenced  or  brought  and  prose- 
cuted with  efiect)  within  twenty  years  after  such 
fine  levied,  or  such  recovery  suffered."  "  Provided  5  2. 
always,  that  if  any  person  who  shall  be  entitled  to 
any  such  writ  of  error  as  aforesaid,  shall,  at  the  time 
of  such  title  accrued,  be  within  the  age  of  21 
years,  or  covert,  non  compos^  imprisoned,  cmt  beyond 
the  seas ;  then  such  person,  his  or  her  heirs,  execu- 
tors, or  administrator,  (notwithstanding  the  said 
twenty  years  expired)  shall  and  may  bring  his,  her, 
or  their  writ  of  error,  for  the  reversing  any  such  fine, 
recovery,  &c.,  as  he,  she,  or  they  might  have  done  in 
case  this  act  had  not  been  made  ;  so  ad  the  same  be 
done  within  five  years  after  his  <h:  her  full  age,  did- 
coverture,  coming  of  sound  mind,  enlargement  out 
of  prison,  <yt  returning  from  beyond  the  seas,  or 
death ;  but  not  aftierwards  or  otherwise.'* 
.  23.  In  consequence  of  this  statute^  a  writ  of  error 
to  reverse  a  fine  must  be  brought  within  twenty 
years  after  the  fine. has  been  levied,  and  not  within 
twenty  years  after  a  title  has  accrued ;  for  the  time  ^>^  UojA 
when  the  fine  was  levied  is  tfie  period  from  which  the  xit.  aefc  n. 
twenty  years  are  to  be  reckoned^ 

e^  A  person  may  bar  himself  from  bringing  a  How  it  may 
writ  of  error  in  several  ways.    Urns  if  a  person  re-  i®|[^^®?: 
teaaea  all  his  right  in,  or  makes  a  feoffinent  of  the  788. 
hmd,  whereof  a  fine  has  been  levied,   he  will  be 
thereby  barred  from  bringit^  a  writ  of  error  j  be- 
cause, by  his  release  and  feoffinent,  he  has  for  ever 
excluded  himself  from  the  land;  and  no  persoii 
can  have  a  writ  of  eriror,  who  is  ikot  entitled  to  the 

lan^. 

25.  But  it  was  unaofiBoualy  h«ld  m  the  case  of  lo'vin/Ab. 
Wright  y.  Wickhain,  that  if  a  persQn  releases  his  i«. 


Hart's  Case, 
1  Roll.  Ab. 

788. 
Noy,  59. 


Carrington's 

Case, 

1  Roll.  Ab. 

788. 

Cro«  £liz. 

151. 

Molton*8    ^ 

Case. 
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right  in,  or  makes  a  feofiment  of  part  of  the  land, 
h^  may  still  reverse  the  fine,  as  to  the  remainder. 

26.  If  an  infant  brings  a  writ  of  error  to  reverse 
a  fine,  levied  by  him  during  his  infancy ;  and  on 
inspection,  his  non-age  is  recorded  by  the  Court; 
but  before  the  fine  is  reversed,  he  levies  another  fine, 
the  second  fine  will  prevent  him  from  reversing  the 
first ;  because  the  second  fine,  having  entirely  barred 
him  of  all  right  to  the  lands,  must  also  deprive  him 
of  all  remedies  to  recover  them. 

27.  If  a  tenant  in  tail  levies  an  erroneous  fine, 
and  afterwards  levies  another  erroneous  fine,  and 
dies,  and  the  issue  in  tail  brings  a  writ  of  error  upon 
the  first  fine,  and  the  defendant  pleads  in  bar  the 
second  fine,  and  after  the  issue  brings  a  writ  of* 
error  upon  the  second  fine,  and  the  defendant  pleads 
in  bar  the  first  fine,  by  which  the  right  is  bound  ;  the 
plaintifi;  may  reply  upon  the  first  writ,  that  the  second 
fine  is  erroneous ;  and  upon  the  second  writ,  that  the 
first  fine  is  erroneous*;  and  so  shall  be  helped. 

28.  In  a  writ  of  error  to  reverse  a  fine,  the  defen- 
dant cannot  plead  in  bar  the  same  fine  which  is 
attempted  to  be  reversed ;  and  five  years  nbnclaim« 
Qnua  mm  valet  exceptio  istius  m,  cujuspetitur  dissobdio. 

29*  A  common  recovery  will  bar  the  issue  in  tail 

from  bringing  a  writ  of  error  to  reverse  a  fine. 

30.  A  writ  of  error  can  only  be  brought  to  reverse 

nMt?2885.  *  judgment  in  a  court  of  record;   for  to  amend 

errors  in  a  base  court,  which  is  not  of  record,  a  writ 

of  false  judgment  lies,  returnable  in  the  Court  oi 

Common  Pleas. 

Writ  of  31.  Where  a  fine  is  levied  in  the  Court  oi  Common 

ante.  c.  4.     Pleas,  of  lands  held  in  ancient  demesne,  the .  lord 

M***  ?T  ^'    ^*y  reverse  it  by  writ  of  deceit :  and  such  writ  may 

216.  be  brought  by  the  lord  ag^st  the  parties  to  the  fine. 


Cockman  ▼. 
BiiTcr, 
T.  Rayra. 

461. 
T.Jones, 

181. 

Vide  Tit.  36. 
ew  8. 

Writ  of  fake 
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and  the  cestid  que  use ;  by  means  of  which  he  will  Rn  v.  Mead, 
obtain  judgment,  not  only  for  damages,  which  are  j^  * ''    ' 
usually  remitted,  but  also  to  recover  his  court  and 
jurisdiction  over  the  lands,  and  to  annul  the  former 
proceedings. 

3S.  If  a  fine  be  levied  of  lands,  whereof  part  is  Anon.lLoon. 
held  in  ancient  demesne,  and  part  frank  fee,  and 
the  lord  in  ^  spcient  demesne  brings  his  vmt  of 
deceit,  the  Court  of  K.  B,,  upon  a  view  of  the  tran- 
script  of  the  record,  and  proof  that  part  of  the  lands 
is  ancient  demesne,  will  reverse  the  fine  as  to  that  . 
part.  They  will  not,  however,  order  the  fine  to  be 
taken  off  the  file,  as  in  cases  where  the  whole  fine  is 
reversed,  because  it  will  remain  good  as  to  the  lands 
which  are  frank  fee ;  but  will  order  a  mark  to  be 
made  on  the  fine,  to  show  that  it  is  cancelled,  as  to 
the  lands  held  in  ancient  demesne. 

32.  The  lord  of  a  manor  of  ancient  demesne  is  not 
barred  of  his  writ  of  deceit  by  the  death  of  any  of 
the  parties  to  the  fine. 

33.  A  writ  of  deceit  was  brought  by  the  lord  of  Zouch  v. 

a  manor  of  ancient  demesne,  to  avoid  a  fine  levied  of  Thompson, 

1  Ld.  Raym. 

lands  held  <^  him  in  ancient  demesne,  as  of  the  said  177. 
manor. 

It  was  argued  for  the  defendant,  that  the  cognizor 
and  cognizee  being  both  dead,  the  lord  could  not 
now  maintain  an  action  of  deceit,  because  it  was 
only  a  personal  action,  and  therefore  died  with  the 
person.  But  it  was  resolved,  that  a  writ  of  deceit  did 
lie  in  such  a  case,  against  the  heir  of  the  cognizor  or 
cognizee,  because  it  was  a  real  deceit,  and  did  not 
resemble  the  personal  deceit  of  non-summons  :  and  if 
the  law  were  otherwise,  the  lord  of  a  manor  of  ancient 
demesne  would  be  for  ever  barred  of  his  right  of  in- 
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heritance,  in  case  the  parties  to  such  a  fine  should 
happen  to  die  the  day  after  it  was  levied, 
10  Rep.  50  a.  34.  Where  a  6ne  levied  in  the  Court  of  Common 
175, '  *  PleaSy  of  lands  held  in  ancient  demesne,  is  reversed 
by  writ  of  deceit,  it  is  said  to  be  doubtful  whether  the 
fine  shall  still  hold  good  between  the  parties.  Some 
say  it  does  not  become  entirely  void,  nor  is  the 
cognizor  restcnred  to  his  land  against  his  own  solemn 
acknowledgement  on  record;  especially  since  the 
lord,  who  brings  the  writ  of  deceit,  seeks  nothing 
miore  than  to  restore  the  land  to  the  privileges  of 
ancient  demesne.  Others  hold,  that  the  writ  of  de- 
ceit and  the  reversal  thereon  entirely  avoids  the  fine, 
and  restores  the  cognizor  to  the  possession  of  the 
land ;  for  the  cognizance^  though  on  record,'  shall 
be  no  estoppel ;  because  it  was  made  m  a  Court  which 
had  no  jurisdiction,  and  therefore  the  whole  proceed- 
ings were  cmttm  fumjudke. 
Motion.  35.  In  some  cases  the  Court  of  Common  Heas 

26?*^^  ^   ^^  vacate  and  set  aside  a  fine  upon  motion,  altikough 

the  King's  siiver  has  been  paid  and  liie  fine  com- 
pleted,  without  putting  the  parties  to  the  traid)le 
aiid  expence  of  a  writ  of  error :  in  the  same  maamer 
as  they  would  set  aside  a  judgment,  obtained  by 
tnofk  )or  surprise. 
Hutchinson's  36*  Thus,  where  it  evidently  appeared  to  the 
^ase.    Lev.  Qq^j^  ^^  ^  husband  had  prevailed  on  his  wife  to 

levy  a  fine,  she  being  but  sixteen  years  old,  the  fine 

WM  vacated,  and  the  exemplification  brought  into 

Coart  and  delivered  up. 

The  commissioners  were  also  ordered  to  be  pro- 

'  secuted. 

Modes  of  3^7.  Although  a  fine  can  only  be  reversed  by  a  writ 

EflfectB  of  a    rf  error^  yet  its  eflfects  may  be  avoided  in  several 

Fine. 
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Other  ways.     At  cammon  law  there  were  four  modes,  piowd.  359. 
of  avoiding  a  fine ;  two  by  matter  of  record,  and  two  \^^'^^' 
by  acts  in  pais.     Those  by  matter  of  record  were,  a  994. 
real  action  commenced  within  a  year  and  a  day  after 
the  fine  was  levied ;  and  an  entry  of  a  claim  on  the 
record  of  the  foot  of  the  fine  itself,  in  this  manner : 
Talis  venit  et  apponit  clameum  suum.    Those  by  acts 
in  pais  were,  a  lawful  entry  upon  the  land,  by  the 
person  who  had  a   right;  and    in  case  that  could 
not  be  done,  then  a  continual  claim. 

38.  By  the  statute  4  Hen.  VIL,  all  tliose  who  are  R«al  Action. 

Brasier't 

afiected  by  a  fine  must  pursue  their  title  by  way  of  case,  2  Leon, 
action  or  lawful  entry ;  so  that  a  claim  entered  on  the  ^^' 
record  of  a  fine  would  now  be  ineffectual.     An  action 
commenced  within  five  years  after  a  fine  has  been 
levied,  will  be  sufficient  to  avoid  it,  although  judg- 
ment be  not  obtained  within  seven  years  ailer :  but 
such  action  must  be  prosecuted  with  efiect ;  for  if  i  Vent.  45. 
an  action  be  commenced  within  the  time  prescribed^ 
and  afterwards  discontinued,  it  will  not  avoid  a  fine. 

39.  The  suing  out  a  writ,  and  delivering  it  to  the  Fitzhugb's 
^Tiffy  does  not  amoimt  to  a  pursumg  of  a  claim  or  Case,  3  Leon. 
tide  b  J  way  erf  action,  unless  the  writ  be  returned  by 

l^e  sheriff. 

40.  The  action  menticmed  in  the  statute  4  Hen.  Comb.  249. 
VII.  must  be  a  real  action,  so  that  an  ejectment  wUl 

not  avoid  a  fine. 

41.  A  bill  in  Chancery  is  not  such  a  claim  under  l  Cha.  Ca. 
the  statute  4  Hen.  VII.  as  will  avoid  a  fine.     There  2 Bl'acYlU 
is,  however,  an  exception  to  this  rule  in  the  case  994. 
where  a  fine  has  been  levied  of  a  trust  estate  ;  because 

no  entry  by  the  cestui  que  trusty  nor  claim,  or  other 
legal  act,  will  be  sufiicient  to  avoid  the  fine^  or  sus- 
pend the  bar  arising  from  the  non-claim  :  it  can  only 
be  by  a  bill  in  Chancery,  as  the  claim  to  avoid  a  tine 
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ought  to  be  of  a   nature  corresponding  witli  the 
estate. 
ActualEntry.      42.  A  fine  may  also  be  avoided- by  an  actual  entrj' 

made  on  the  lands  whereof  the  fine  has  been  levied ; 

Plowd.  358-    provided  the  person  who  seeks  to  avoid  the  fine  has  a 

right  of  entry ;  for  if  the  right  rf  entry  be  taken  away, 

and  a  right  of  action  only  remains ;  as  where  a  fine 

abte^  c.  12.    operates  as  a  discontinuance  of  the  estate,  there,  an 

1  Vem  213    ^^*^  entiy  on  the  .land  will  not  avoid  the  fine,  but 

a  real  action  must  be  brought. 
£  Wib.  R.  45.      4^*  No  entry  is  necessary  where  the  fine  is  levied 

without  proclamations,  for  the  statute  4  Hen.  VII. 

does  not  extend  to  such  a  fine ;  and  therefore  it  may 

be  avoided  at  any  time  witliin  twenty  years. 

Tit,  31.  ^  2.       44.  With  respect  to  the  mode  of  making  an  enby, 

*    '  it  must  be  on  the  land,  and  with  an  intention  rf 

claiming  the  freehold,  against  the  fine. 
Anon.  Sldn.        45.  A  fine  having  been  levied,  the  lessor  of  the 

plantiff  proved,  that  at  the  gate  of  the  house  in 
question,  he  said  to  the  tenant,  he  was  heir  to  the 
house  and  land,  and  forbade  him  to  pay  more  rent 
to  the  defendant :  but  he  did  not  enter  into  the  house 
when  he  made  the  demand.    On  which  it  was  agreed, 
that  the  claim  at  the  gate  was  not  sufficient    Then 
it  was  proved  that  there  was  a  court  before  the  house, 
which  belonged  to  it,  and  though  the  claim  was  at 
the  gate,   yet  it  was  on  the  land,   and  not  in  tJie 
street ;  and  that  was  held  good. 
Tit. ^3 I.e.  2.      46.  If  a  person  is  prevented,  by  force  or  violence, 
*    '  from  entering  on  lands,  whereof  a  fine  has  been  levied, 

he  must  then  make  his  claim  as  near  the  land  as  ht 

can ;  which  in  that  case  will  be  as  effectual  as  if  he 

had  made  an  actual  entry. 

Gierke  v.  47-  It  was  adjudged  by  the  Court  of  King*s  Bench 

is«!id.3i9.  in  the  reign  of  Cha.  II.,  that  the  delivery  of  a  de- 
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claration  in  ejectment,  did  not  amount  to  an  entry 
to  avoid  a  fine,  though  the  defendant  should  appear 
to  it,  and  confess  lease,  entry,  and  ouster ;  for  there 
must  be  an.  actual  entry  made,  ammo  clamandi: 
whereas  in  an  ejectment  there  is  only  a  fictitious  or 
supposed  entry,  for  the  purpose  of  making  a  demise, 
and  an  actual  entry  must  be  made  befot'e  the  time 
when  the  demise  is  laid. 

48.  Upon  a  special  verdict  in  ejectment,  it  was  Berrington  Vr 
found  that  a  fine  had  been  levied  of  the  premises  in  2  St«u"o86. 
question ;  and  that  the  lessor  of  the  plaintiff  entered  AndTew«i25. 
into  the  premises  with  intent  to  make  the  demise  in  Ca.inParl.85. 
the  declaration  mentioned,  but  did  not  tben^  make  an 
actual  entry  for  the  purpose  of  avoiding  the  fine,  but 
tliat  after  the  demise  laid,  the  lessor  of  the  plaintiff 
made  an  actual  entry.     It  was  insisted  for  the  defend- 
ants, .  l^  That  an  actual  entry  was  necessary  to  avoid 
the  fine.    And  T.  That  the  demise  could  not  be 
laid  before  the  lessor  had  regained  the  possession  by  the 
actual  entry.    The  Court  was  of  opinion  with  the  de- 
fendants on  both  these  points ;  and  on  a  writ  of  error 
in  the  House  of  Lords,  it  was  argued  for  the  planti^ 
that  a  fine  with  proclamations  does  not,  by  force  of  ^ 
the  statute  4  Hen.  VII.  operate  as  a  bar  to  conclude 
strangers,  till  after  five  years  elapse  without  entry  or 
action  ;  and  therefore  the  verdict  having  found  that 
the  lessoF  of  the  plahitiff  made  his.  first  actual  entry 
after  the  demise  laid,  he  thereby  avoided  the  operation 
of  the  fine,  and  was  at  liberty  to  lay  the  demise  in  his 
declaration,  which  is  a  mere  fiction  of  law,  as  early 
as  he  thought  fit  after  his  right  accrued,  in  the  same 
manner  as  if  his  title  had  stood  independent  of  such 
fine,  so  rendered  ineffectual  within  the  plain  intent  of 
the  statute :  and  if  such  entry  was  nqt  good  to  main- 
tain this  demise,  it  must  follow,  that  in  every  c? so. 

Vol.  V.  U 


\ 
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where  a  fine  is  levied  by  a  wrong-doery-^tnd  not  disco- 
vered till  two,  three,  or  four  years  afteiwards,  the 
intermediate  profits  between  the  time  of  levying  sodi 
fine,  and  the  entry  of  the  lawftd  owner,  must  be  ab^ 
sohitdiy  lost,  although  the  statute  gives  five  yean  to 
enter,  and  an  entry  at  any  time  within  the  five  yean 
purges  the  disseisin  and  the  wrong  from  the  beginning, 
and  brings  the  person  so  entering  within  the  saving  of 
the  statute,  to  all  intents  and  purposes.  On  the  otiier 
side  it  was  said,  that  an-  ^actual  entry  is  necessaiy  to 
avoid  a  fine,  before  an  ejectment  can  be  brought,  and 
it  must  also  be  before  the  time  of  the  demise ;  because 
a  fine  is  of  that  high  nature,  even  at  common  law, 
that  it  dispossesses  all  persons  claiming  title,  and  con- 
sequently a  lease  to  found  the  ejectment  upon,  cannot 
be  made  till  the  lessor  regains  the  possession.  As  to 
the  entries  found  by  the  verdict  to  have  been  made 
subsequent  todhe  time  of  the  demise,  they  were  of  no 
use  in  the  present  case ;  for  the  ejectment  being  ori- 
ginally voidi  could  not  be  made  good  by  any  subse- 
quent act  J  and  therefore  whatever  eflfect  |hose  entries 
might  have  in  other  respects,  they  could  not  make  the 
lease  good.  That  the  word  action  in  the  statute 
4  Hen.  VII.  has  always  been  understood  to  mean  real 
dctionsi  which  were  then  in  use :  and  it  has  often  been 
determined,  that  the  bringing  an  ejectment  is  n* 
sufficient  to  avoid  a  fine. 

It  appears  from  Sir  John  Strange's  report  of  this 
case^  that  the  questions  put  to  the  Judges  were,  Ist 
Whether  an  actual  entry  was  necessary  to  avoid  a  fine? 
2d*  WhetherAe  demise  being  laid  before  the  tinae  of 

the  first  entry,  the  ejectment  could  be  mamtaincd? 
s.  p.  Doug.  To  the  first  question  they  answered  in  the  affirmative; 
7  Term  Rep.  ^  *^^  second,  in  the  negative :  upon  which  the  judg- 
732.  ment  was  affirmed. 
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« 

40.  The  6ntry  to  EToid  B  fine  must  be  made  bj.  the  iiiai.2S8a. 
peiBcm  who  has  a  right  to  the  land^  or  by  some  one 
appointed  by  him ;  for  a  penMm  who  has  a  right  of 
entry,  may  empower  another  to  enter  for  him.    But 
if  a  stranger  makes  an  entry  on  lands,  whereof  a  fine 
has  been  levied,  in  the  name  of  a  person  who  has  a 
right  to  the  land,  without  any  preceding  command 
or  subsequent  assent,  within  five  years,  by  the  person  ' 
having  right,  it  will  not  be  sufficient ;  for  the  statijite 
4  Hen.  VIL  bars  all  persons  who  do  not  -claim  within 
five  years;  by  which  means  an  election  is  given, to 
all  those  who  have  a  right,  at  the  time  when  the  fine  , 
is  levied,  to  claim  or  not ;  and  a  stranger  cannot 
make  this  election  for  them.  '  ^ 

50.  A  disseisor  levied  a  fine  with  proclamations,  Polhrdy. 
the  disseisee  not  knowing  it;*  and  a  stranger  made  an  Poph.  ibs. 
entry  within  five  years,  to  the  use  of  the  disseisee,  but  ^!^-  ®*"^' 
the  disseisee  did  not  assent  to  it  till  the  five  years  were 
expired. 

It  was  determined  by  all  the  Judges,  that  the  assent 
of  the  disseisee  to  the  entry,  after  the  five  years  had 
expired,  was  not  sufiicient  to  render  it  valid;  because 
the  statute  of  fines  ought  to  be  taken  strictly,  being 
made  for  the  purpose  of  repose  and  tranquillity. 

51.  A  person  entitled  to  an  estate  in  remainder  or  9Rsp.)06aj 
reversion,  expectant  on  an  estate  for  life  or  yearsy  or    ®^^"  ^^' 
the  lord  of  a  tenant  by  copy  of  court  roU,  may  enter 
in « the  name  of  the  tenant  for  life,  the  tenant  for 
years,  or  tiie  copyholder^i  to  save  those  particular 
interests,  as  well  as  their  own  freehold  and  inheritance :  . 
and  the  entry  of  those  particular  tenants  vtrBi  aho  save 
the  rights  of  the  lord,  the  remainder-man,  or  rever- 
sioner, on  account  of  the  privity  of  estate  which  is  be-» 
twcen  them.    A  guardian  by  nurture  or  in  soc^may 
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also  enter  in  the  name  of  his  ward,  to  ayoid  a  fine ;  and 
such  entry  will  save  his  right. 

52.  The  entiy  of  one  joint  tenant,  coparcener,  or 
tenant  in  common,  will  be  sufficient  to  avoid  the  eflfect 
of  a  fine  as  to  the  other  joint  tenant^  coparcener,  or 
tenant  in  common* 

t5d.  If  the  estate  which  passed  by  a  fine  is  at  any 
time  after  defeated  by  entiy,  the  fine  will  by  that 
means  lose  dl  its  force  and  efiect,  not  only  with 
respect  to  the  person  who  entered,  but  also  with  je* 
spect  to  all  others,  except  those  claiming  by  force  of 
an  entail.  And  it  is  said  in  the  case  of  Stowell  v. 
Zouch,  that  if  there  be  tenant  for  life,  remainder  for 
life,  remainder  in  fee,  and  the  first  tenant  for  life 
aliens,  and  the  alienee  levies  a  fine,  the  person  in  re- 
mainder for  life  m^y  enter  and  defeat  the  fine  -^  in 
which  case  it  will  not  bar  the  remainder  in  fee. 

54^  By  the  statute  4  Ann.  c.  16.  %  16.  it  is 
enacted,  '^^  That  no  claim  or  entry  to  be  made  of  or 
upon  any  lands,  tenements,  or  hereditaments,  shall  be 
ctf*any  force  or  effect,  to  avoid  any  fine  levied  or  to  be 
levied  with  proclamations,  according  to  th^  form  of 
the  statute  in  that  case  made  and  provided,  in  the 
Court  of  Common  Pleas,  or  in  the  Courts  of  Sessions 
in  any  of  the  counties  palatine,  or  in  the  Courts  of 
Grand  Sessions  in  Wales^  of  any  lands,  tenements,  or 
hereditaments  4  unless  upon  such  entry  or  claim  an 
af;tion..8baU  be  commenced  within  one  year  next  after 
the  making,  of  such  entry  or  claim,  and  prosecuted 
with  efiect.*' 

*  «    « 

.  55.  Tht  proper  mode  of  reversing  a  fine  for  any 
defect  in  the  record  is,  by  writ  of  error.    But  where 
a  fine  is  void  ab  initio,  either  as  to  all  mankind,  or  as. 
tp  some  particular  persons,  its  effects  may  then  be 
avoided  by  plea. 
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56.  Hius,  where  none  of  the  parties  to  a  fine  have  anu.c  5.^20. 
an  estate  of  freehold  in  the  lands  whereof  it  is  levied,  corRca/12. 
such  fine  is  totally  void  as  to  all  strangers,  and  may  ^  I^^t.  523. 
be  avoided  by  pleading-^Quoef  partes  Jinis  nee  eonm 
aUquis,  temjpore  kvationis  JiniSf  nihil  hahuerunt^  nee 
eorum  aUqtds  habtdt,  S^.    Sed  qvidam  L  S:  cujus 
statum  ipse  habet. 

Hiis  mode  of  avoiding  a  fine  appears  to  have 
been  already  established  in  the  time  of  Bracton : — 
Excusatur  enim  quis  quod  clameum  ntm  apposuerity  ^3^  ^ 
scilicet  ubi  Jinis  ipso  jure  sit  ntdluSt  ut  si  faclusfuit  de 
tenemento  quod  alius  tenuity  ut  si  ipse  qui  debuit  cla- 
meum apposuissCf  vel  antecessor  suus^  Juit  in  seisina  de 
eadem  re^  quando  Jinis  foetus  Juitj  et  non  iUe  vel  ante- 
cessor suus  qmjinem  aUegat. 

SJ.  The  reason  that  a  fine  levied  by  persons  who 
have  no  freehold  estate  in  the  lands  has  no  efiect  is, 
because  it  divests  no  estate ;  those  who  are  entitled  ,   ! 

to  the  lands  whereof  the  fine  is  levied  being  in  pos-^ 
i^ession  thereof:  and  it  has  been  already  stated^  that  ante,  e.  ia. 
no  estate  is  barred  or  afiected  by  a  fine  unl(^ss  it  is 
divested  out  of  the  real  owner. 

58^  The  plea,    quod  partes  Jinis  nihil  kabuerunt^ 
might  originaHy  have  been  pleaded  by  any  person 
who  was  not  a  party  to  the  fincv    And  there  is  a  very 
lone  case  in  the  Rolls  of  Parliament^  14  Ed w.  III.  Rot.PtrI. 
No.  31,  in  which  it  was  determined  that  a  stranger 
should  be  allowed  this  averment.    It  has  been  already  ante,  c.  ] )« 
stated,  that  by  the  third  saving  in  the  stat.  4  Hen.  V II.,'  *  ^®* 
this  plea  is  allowed  to  every  person  not  party  or 
privy  to ,  the  fine ;   but  that  it  is  settled  that   the 
issue  in  tail;^re  comprised  under  the  word  privy,  and  * 
Are  therefore  deprived  of  this  plea. 

59.  Lord  Coke  says,  that  in  some  cases  privies  in  ^  Ins(.517«  ^ 
bloody  and  inheritable  also,  shall  have  an  averment 
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against  the  fine,  notwithstanding  the  stat  4  Hem  VIL ; 
^  and  dierefore  if  tenant  in  tail  accepts  a  fine  sur 
cognizance  de  ceo^  4^.9  the  issue  in  taiU  that  is  privy 
and  heir  in  tail,  shall  aver  condnuance  of  possession 
in  the  father,  for  it  stands  well  with  the  fine.  And 
so,  in  the  case  above,  if  tenant  in  tail  had  granted 
and  rendered  the  land  to  the  conuzor,  the  issue  in 
tail  might  have  averred  continuance  of  possession  in 
the  faflier ;  for  the  fine  was  executory,  and  nothing 
vested  in  the  conusor  till  execution. 

la.  13.  ^  60.  It  is  satd  in  the  Touchstone,  that  the  cognizor 

or  cognizee  of  a  fine  must  have  an  estate  of  freehold 
in  possession,  reversion,  or  remainder ;  but  this  is  a 

Dormer  t.     mistake,  for  if  a  person,  having  only  an  estate  in 

KL^ae^^'a.  ^®™*^d®r  ^^  reversion,    levies  a  fine,  it  may  be 
avoided,,  on  the  ground  that  partes  Jinis  nihU  habue^ 
runt. 
^*Sia1^^      61.  Lord  Carhampton  being  tenant  for  life,  re* 
;on»  iriih      luainder  to  his  wife  for  life,  remainder  to  his  eldest 
rermlL567.  gQ^  i^  ^^iX^  the  eldest  son  levied  a  fine  in  the  life- 
time of  Jbis  father,  and  while  his  father  was  in  pos* 
session.    On  the  death  of  Lord  Carhampton  his  son 
entered,'  and  continued  in  possession  for  seven  years. 
Lady  Carhampton  then  brought  an  ejectment  a^^st 
her  son,  to  which  he  pleaded  the  fine  and  non-daim. 
On  the  trial,  two  exceptions  were  taken  to  the  Judge's 
opinion :  firsl^  because  he  admitted  evidence  to  prove 
that  the  defendant  had  no  estate  in  possession  in  the 
lands  when  he  levied  the  fine :  secondly,  it  being 
.^oved  that  the  estate  was  in  the  possession  of  the 
defendant's  father  when  the  fine  was  levied,  because 
he  hdd  that  no  entiy  was  neqessaiy  to  avoid  the 
fine,  or  to  enable  the  plaintiff  to  bring  the  ejecU 
menu 
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Lord  Carkton  delivered  the  Opinion  of  the  Court 
of  Common  Pleas,  that  the  fine  was  no  bar,  because  Doe  ▼. 
the  defendant  had  no  ^stjate  in  the  lands ;  and  that  3  M^.^&Sel« 
the  plaintiff  might  maintain  an  ejectment,  without  271. 
making  an  entry. 

62*  RiqhaJrd  Rowe    devised   all*  his    estates    to  Rower. 
Richard  Rowe  his  son  for  life,  and  after  his  decease  Do^m/pro«. 
to  thb  heirs  of  his  body  in  tail,  and  for  default  of  i^^^* 
such  heirs,  to  his  three  daughters  and  tlieir  heirs.  n.R.to1.2.i\ 
Richard  Rowe  the  son,  by  a  deed  dated  in  17^4, 
gave,  granted,  assigned^  and  set  over  to  his  mother, 
the  possession  of  the  full  third  part  of  all  the  pre- 
mises, to  hold  to  her  for  her  life,  as  if  she  had  been 
in  possession  of  the  same  by  virtue  of  a  writ  of 
dower ;  and  livery  of  seisin  was  given  to  the  widow 
according  to  this  deed,  who  thereupon  entered  and 
became  seised  of  the  undivided  third  part  of  all  the 
lands  contained  in  the  said  deed,  and  continued  so 
seised  till  her  death,  in  17^9*     Richard  Rowe  the  son, 
in  1730,  levied  a  fine  sur  cognizance  de  droit  come 
ceos  S^.  with   proclamations,  of  the  whole  of  the 
premises,  and  suBfered  a  common  recovery  thereof, 
and  died  without  issue,  having  devised  awtiy  all  the 
estate  to  a  strangen    The  son  of  the  survivor  of  the 
three  sisters  )i)rQught  vx  ejectment  for  the  recovery 
of  an  undivided  third  part  of  the  estate  :  to  this  the 
defendant,  the  devisee,  pleaded  the  fine,  and  five    • 
years  non-^laim. 

The  question  was,  whether  this  fine  and  non-claim 
was  a  bar  to  the  plaintiff;  and  the  Judges  of  the 
Court  of  Exchequer  in  Ireland  held  that  it  was  hot. 
Upon  a  writ  of  error  in  the  Exchequer  Chamber  of 
Irdand,  like  judgment  was  affirmed 

ypon  a  writ  of  error  to  the  House  of  Peers,  it 
was-  contendedi  that  the  assignment  of  dower  was 
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void,  and  therefore  the  widow  took  no  estate  under  it ; 
so  that  Richard  Rowe  being  seised  of  the  freehold, 
the  fine  operated  on  the  whole  estate,  and  not  on 
two-thirds  of  it  only. 

On  behalf  of  the  defendant  in  error  it  was  said, 
that  as  Richard  Rowe  the  son  had  nothing  but  an 
estate  in  remainder  in  the  third    assigned  to  his 
mother  in  dower,    the  fine   with    respect  to  this 
third  was  within  the  exception,   quod  partes  Jinis 
nihil  habiterunU    For  this  was  a  fine  sur  conuzance  de 
droits  ^c.  which  always  imported  an  estate  in  pos- 
session  in  one  of  the  patties,  which  must  be  at  the 
least  an  estate  of  freehold,  as  a  fine  partaking  of  the 
nature  of  a  real  action  could  not  be  levied  of  a 
chattel  interest;  and  there  were  other  species  of 
fines  for  passing  freehold  interests  in  remainder  or 
reversion.     A  party  therefore  insisting  upon  a  fine 
sur  conuzance  de  droits  8^.  with  non-claim,  as  a  bar 
io  a  stranger,  was  bound,  in  answer  to  the  exception 
quod  partes  ^nis  nihil  habuerunt,  to  show  that  either 
of  the  parties  had  such  an  estate  as  could  qualify 
him  to  levy  a  fine  of  that  description,  that  was,  at 
the  least  an  estate  of  freehold  in  possession.    It 
was  the  very  issue,  knit  by  the  express  words  of  the 
plea,   quod  partes  Jinis  nihil  habuerunt  tU  de  libera 
tenemento.    Ck>.  Ent  632  a.    So  since  the  statutes  of 
pernors  of  profits,  the  entry  had  always  been  quod 
partes  Jinis  nihil  habuerunt^  nee  in  possessionem  nee  in 
usu.    And  the  pleading  went  on,  sed  quidam  A.  B. 
Jidt  seisitus  tempore  Jinis. 

The  following  question  was  put. to  the  Judges-^ 
<«  Whether  the  fine  was  a  bar  to  the  plaintiff's  title.'' 
Lord  Ch.  Just.  Mansfield  delivered  their  opinion. 
He  said  the  case  depended  on  the  effect  of  the  deed^ 
by  which  the  son  gave  to  hi»  mother  one  whole  un* 
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divided  third  of  the  lands.    It  was  admitted  through- 
out the  whole  argument  for  the  plaintifl;  that  if  this 
deed  operated  as  an  assignment  of  dower,  the  fine 
was  no  bar ;  and  this  was  admitted,  because  in  the 
case  it  was  stated  that  Richard  Rowe,  who  levied  the 
fine,  had  no  seisin  in  the  premises :  he  had  no  free- 
hold in  the  land  as  to  one  third,  which  was  given 
instead  of  dower  by  the  assignment  of  the  deed  of 
1724,  if  that  was  a  good  assignment.    With  regard  to 
that  one  third,  a  fine  could  have  no  operation  as  against 
strangers ;  supposing  it  to  be  well  assigned  by  way         ' 
of  dower,  it  could  have  no  other  efifect  than  that  of 
merely  passing,  by  way  of  grant,  the  remainder.    By 
statute,  the  fine  barred  the  issue  in  tail,  and  made 
the  estate  descend  as  a  fee,  so  long  as  there  was 
such  issue  ;  but  the  fine  could  not  afiect  the  prece- 
dent estate  of  the  widow,  if  the  assignment  of  her 
dower  was  good.     If  therefore  the  deed  had  the 
eflfect  of  an  assignment  of  dower,  there  was  An  end 
of  the  bar. 

He  then  stated  that  the  assignment  of  dower  was 
good,  and  transferred  the  freehold  to  the  widow} 
and  concluded,  that  the  Judges  concurred  with  him, 
that  the  fine  did  not  operate  as  a  bar. 
The  judgment  was  affirmed. 

69.  In  the  case  of  a  trust  estate,  the  plea  qwd  ^^«>  *- 1^* 
partes  finis  nihil  hahuerunt^  is  not  allowed  by  the 
Court  of  Chancery,  as  has  been  already  shown. 
.    64.  By  the  common  law,  a  fine  might  be  avoided  Averment  of 
6n  account  of  any  fVaud  in  the  parties  who  levied 
it    Thus  Br  acton  says, — Excusatur  etiam  quis  yworf  436.6. 
tlamenm  non  apposnerit,  si  finis  foetus Juerit  per  dohwi 
"^"^l  fraudenij  vel  aUo  mode  in  atterim  prcejvdiciitm^ 
^uod finis  tenere  non  debeat. 
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Hubert's  ,  fi^,  jn  gg  Eliz.  one  Hubert  was  convicted  in  the 
12  Rep.  123^  Star  Chamber,  upon  a  bill  exhibited  against  him  for 
6***^*  ^d  7    P^^^*^u™g  o^^  Webster  to  acknowledge  a  fine  in  the 

name  of  Alexander  Gillibrand»  who  was  then  beyond 
sea.  The  sentence  was,  that  he  should  be  fined  and 
imprisoned }  and  that  the  fine  thus  levied  should  be 
avoided,  if  it  could  be  so  done,  by  entering  a  vocst 
on  tlie  roll,  or  otherwise,  as  the  justice3  of  the 
Common  Pleas  should  best  approve :  and  if  it  could 
not  be  so  made  void,  that  then  Hubert,  by  fine  or 
otherwise,  as  GiUibrand  might  devise,  should  le- 
convey  the  land  to  him  and  his  heirs. 
S.  C.Cro.  66.  "  Lord  Keeper  Egerton  said  he  had  always 

**'  '  noted  this  difference.  If  one  of  my  name  levies  a 
fine  of  my  land,  I  may  well  confess  and  avoid  this 
fine,  by  showing  the  special  matter ;  for  that  stands 

Til'.  ^  ^'      ^^^  ^^  ^^  ^^^    ^^*  ^  *  stranger  who  is  not  of 

my  name  levies  a  fine  of  my  land  in  my  name,  I  shall 
not  be  received  to  aver  that  I  did  not  levy  the  fine, 
for  that  is  merely  contrary  to  the  record ;  and  so  it 
is  of  all  reconusanceSf  and  other  matters  of  record. 
But  1  conceive,  when  the  fraud  appears  to  the  Court, 
as  here,  they  may  well  entei:  a  vacat  on  the  roll^  ^ 
so  make  it  no  fine ;  although  the  party  cannot  avoid 
it  by  averment,  during  the  time  that  it  remains  as  a 
record.*' 

67.  Soon  after  the  Restoration,  doubts  were  enter- 
tained  respecting  the  power  of  Parliament  to  set 
aside  a  fine  obtained  by  force  and  fraud. 

Lords' Journ.      A  bill  having  been  brought  into  the  House  rf 

l2^Car^2^^*   Lords  to  vacate  certain  fines  unduly  procured  to  he 

levied  by  Sir  Edward  Powell  and  Dame  Mary  his  wife 

the  House  commanded  the  Judges  to  deliver  their 
opinions  thereon  in  pdnt  of  law.  The  Lord  Chi» 
Justice   of  the  King's  Bench  delivered  it  as  w^ 
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pimoiit  and  that  of  all  the  rest  of  the  Judges,  to  be» 

'  That  they  did  not  find  by  any  record  or  precedent 

ti  their  law-books  of  any  fine  which  had  been  per- 

beted,  that  had  been  vacated  for  firaud  or  foix^e  in 

filament,  or  any  other  place/'    The  question  was 

hen  put,  whether  the  fine  was  obtained  by  force ; 

ad  it  was  resolved  in  the  affirmative.    The  bill  passed, 

^t  the  following  protest  was  entered,  signed  by  Id.  pt.209. 

X)rd  Chancellor  Hyde    and  several  other  Lords, 

^  That  fines  are  the  foundations  of  the  assurances 

f  the  realm,  upon  which  so  many  titles  depend* 

ad  therefore  ought  not  to  be  shaken ;  nor  hath  there 

ny  precedent  occurred  to  us  wherein  any  fines  have 

een  vacated  by  judgment  or   act  of  parliament, 

r  otherwise,  without  consent  of  the  parties ;   the 

je  of  the  law  looking  upon  fines  as  things  always 

tansacted  by  consent,  and  with  that  reverence,  that 

0  averment  whatsoever  shall  be  against  them  when 

hey  are  perfected.''     In  the  House  of  Commons  Commons 

oonsel  were  heard  for  and  against  this  bill ;  and  the  ^"344. ' 

loose  being  satisfied  that  they  had  full  power  and  i3  &  14 

nisdiction  of  the  cause,  the  bill  passed.  wr.  .  c. 

68.  A  fine  may  also  be  avoided  by  an  averment  3  Hep.  80  a. 
(  fiftud^  in  consequence  of  the  statute  27  Eliz.  c.  4.,         ^^' 
ibere  it  appears  to  have  been  levied  to  secret  uses,  'nt.  32.€.  26 
Df  the  purpose  of  deceiving  purchasers :  or  by  an  ^  ^* 
verment  of  usury,  under  the  statute  13  Eliz.  c.  8. 

69*  Although  a  fine  duly  levied  is  as  effectual  and  Courts  of 
inding  in  a  court  of  equity,  as  in  a  court  of  law ;  ^^^^^ 
ecause  it  is  one  of  the  common  assurances  of  the 
ealm,  and  was  originally  instituted  for  the  purpose 
f  seeming  those  who  were  in  possession  of  lands 
gainst  all  daims  whatever ;  yet  if  any  fraud  or 
ndue  practice  appears  to  have  beeti  used  in  oh- 
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r  .  ...» 

Day  V.  Hud-  taining  the  fine,  the  Court  of  Chanceiy  will  thea 
^ep!  115!^  *  ^^^^^  against  it,  as  much  as  against  any  other  con 
Welbyv.  ance ;  for  though  it  might  be  extremely  impi 
Tothiii,  99.  ^nd  inconvenient  to  admit  of  an  averment  in  a 

of  common  law  against  a  fine  obtained  by  fr 
because  it  would  be  dangerous  to  permit  the  eyid( 
'of  a  record  to  be  questioned  in  any  case  whaU 
yet  as  there  was  a  method  in  which  relief  migiit] 
given  in  cases  of  this  kind,  without  contradictingj 
principles  of  the  common  law,  it  was  highly  pi 
that  a  court  of  equity  shoidd  adopt  it  -,  and  the 
Chancellor  appears  to  have  exercised  this  jurisdic 
as  early  as  the  reign  of  Queen  Elizabeth. 

70.  The  Court  of  Chancery  however  does  not 

solutely  set  aside  a  fine  so' obtained,  nor  does  it 

the  party  aggrieved  to  the  Court  of  Common  Pfc 

ante,  c.  10-    get  it  reversed;  but  it  considers  all  those  who 

"  taken  an  estate  by  such  fine,  with  notice  of  the 

as  trustees  for  the  persons  who  have  been  defraadl 

and  decrees  a  reconveyance  of  the  lands,  on 

general  ground  of  laying  hold  of  the  ill  conscienc 

the  parties,  to  make  them  do  that  which  is  ne( 

for  restoring  matters  to  their  former  situation. 

Clwk  V.         respect  to  any  technical  error  in  a  fine,  or  irreg 

in  Cha.  15.     i^  the  (commissioners  who  took  the  acknowledj 

cJ^  70  ^"^'    ^^  ^*»  these  are  matters  only  cognizable  in  the  C( 

St.  John  V.     of  Common  Pleas ;  because  a  fine  being  of  the  sai« 

rAb^Ea.269  i^ature  as  a  judgment,  is  properly  examinable  in  thai 

1  Ve87289.     court  only  where  it  is  entered. 

Wright  71.  The  plaintiffbeing  simple,  was  drawn  in  tofcvj 

Tot.  lOl'.       ^  fi^^  ^^  ^^s  lands.     It  was  ordered  that  the  hD* 

.  should  be  re-assured,  if  the  defendant  didnotp»y* 

valuable  consideration ;  or  if  he  failed  of  f^y^ 

thereof,  then  the  said  lands  should  be  re-a^surei 
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.  .  •  •  •  - 

72.  A  bill  was  filed  by  one  Coleby,  to  be  relieved  Coleby 
against  a  purchase  made  from  the  plaintiff' s  father ;  i'vem.205. 
suggesting  that  he  had  been  circumvented  and  im- 
posed upon  by  the  defendants.    On  the  other  side 

the  defendants  insisted  on  their  purchase ;  and  it  ap- 
peared that  there  were,  first,  articles  for  the  purchase 
under  hand  and  seal;  and  some  time  after  that,  a  con- 
veyance actually  made  and  executed,  in  pursuance 
of  these  articles,  and  the  purchase-money  paid  and 
secured;  and  after  all  this,  a  fine  levied  by  the  plain- 
tiff's father  to  the  purchaser. 

Lord  Keeper  North  set  the  purchase  aside,  because 
there  appeared  to  have  been  some  art  used  to  persuade 
^the  plaintiff's  father  to  sell  the  lands. 

73.  A  person  prevailed  on  a  woman  to  levy  a  fine  Woodhousc 
of  some  houses^  and  to  execute  a  deed  declaring  the  2VeriK307*. . 
uses  thereof  to  himself  and  his  heirs.  It  being  proved 

that  the  woman,  at  the  time  of  levying  the  fine,  de- 
clared that  she  must  make  use  of  some  friend's  name, 
in  trust  for  herself;  and  she  having  afterwards  de- 
clared in  her  will,  that  she  only  levied  the  fine  for  the 
better  enabling  her  to  dispose  of  her  estate ;  and 
having  devised  it  to  J.  S.  subject  to  the  payment  of 
her  debts ;  the  Court  of  Chancery  decreed,  not  only  Penne  v. 
that  the  lands  were  liable  to  the  debts  t>f  the  testatrix ;  Forrest,  41. 
but  also  that  the  person  to  whose  use  the  fine  was 
declared*  should  convey  the  houses  to  J.  S.,  according 
to  the  will. 

74«  By  the  common  law,  if  an  infant  or  idiot  has  antec.5.§47. 
by  any  neglect  or  contrivance  been  permitted  to  levy  jq  .^£42  ^^* 
a  fine,  his  declaration  of  the  uses  thereof  will  be  good  12  —  124. 
at  law,  so  long  as  the  fine  remains  in  force ;  and  if  the  1  ves.  304. 
fine  is  never  reversed,  his  declaration  of  the  uses  will 
be  binding  and  conclusive  on  him,  and  his  heirs  for 
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ever:  because  the  law  will  not  priesame  tbat  a fiiM^ 
which  is  a  solemn  act  on  record,  has  been  levied  fa) 
a  person  labouring  under  such  disabilities ;  and  tfaem 
fore,  until  the  fine,  which  is  the  principal,  isanmdleili 
the  declaration  of  the  uses  thereof  will  remain  god 
Hius  stands  the  common  law  on  this  point ;  bat  ai 
the  Court  of  Chancery  has  in  many  instances  codh 
p^led  persons,  who  had  obtained  estates  under  a  fine 
in  a  fraudident  manner,  to  reconvey  them  to  diose 
l^fi^/'  who  were  really  entitled  thereto ;  so  that  Court  iriH 
Totk.  42/     interpose  its  authority  in  cases  of  this  kind,  and  not 

suflfer  the  declaration  of  uses  of  a  fine  levied  by  an  in- 
fant or  idiot  to  bar  his  heirs ;  as  no  species  (^  fnmd 
can  be  more  evident,  than  that  of  obtaining  a  convey"*: 
ance  from  a  person  of  this  description. 
Addison  v.         75^  ^Dxw  whare  one  Addison  by  a  first  and  second 
2 Vern .'678.  inquisition  was  found  a  lunatic  in  I706,  fh>m  the 
3  Atk-'sfs'     y^^  ^^^^'  without  any  lucid  interval.    /The  defend- 

ant  had  got  a  mortgage,  and  at  last  an  absolute  pur- 
chase, at  a  great  undervalue,  by  deeds,  fines,  and 
recoveries. 
The  Court  set  aside  the  purchases, 
c.  10.  (  32.        76.  It  has  been  already  stated,  that  a  fine  levied  by 

a  trustee  will  not  be  allowed  by  the  Court  of  Chan- 
cery to  protect  either  the  trustee  or  any  person  baring 
1  Veni.  149.   notice  of  the  trust.     Thus  in  the  case  of  Bovey  v. 

Smith,  the  Lord  Keeper  put  this  case  to  Serjeant 
Maynard — '<  A.  seised  in  fee  in  trust  for  B.,  for  full 
consideration  conveys  to  C,  the  purchaser  baring 
notice  of  the  trust ;  and  afterwards  C,  to  strengthen 
his  own  estate,  levies  a  fine.  Whether  B.  die  cestui 
que  trust  be  not  in  that  case  bound  to  enter  within 
five  years  ?  and  the  counsel  were  all  of  opinion  that 
he  was  not ;  for  C.  having  purchased  wit^  notice, 
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notwithstanding  any  consideration  paid  by  him,  was  ' 
bat  a  trustee  for  B. ;  and  so  the  estate  not  being  dis- 
placed, the  fine  cannot  bar/' 

77*  In  the  case  of  Shields  v.  Atkins,  Lord  Hard*  3  Atk.  563. 
wicke  said  it  would  bfe  dangerous,  where  a  person 
entered  on  the  foot  of  a  trust,  and  never  made  any 
declaration  of  his  having  performed  the  trust,  to 
construe  this  such  an  entry,  as  that  a 'fine  and  non- 
claim  afterwards  would  be  a  bar.    And  in  the  case  of 
Lord  Pomfret  v.  Lord  Windsor,  he  observed,  that  a  2  Ves.  482. 
tourt  of  equity  would  not  sufifer  a  fine  levied  by  a       ^  •  ^  • 
trustee,  to  bar  an  equitable  right.    And  that  if  a 
practice  of  this  kind  was  suffered  to  prevail,  a  court 
of  equity  might  as  Well  be  abolished  by  act  of  par- 
liament 

78.  A  court  of  equity  will  not  suflfer  a  fine  and  non- 
claim  to  bar  any  charge  on  lands,  whfere  the  person 
who  levied  the  fine  had  notice  of  such  charge. ' 

79*  Thus  where  a  persoii  to  whom  lands  were  de-  Drapers 
vised,   subject  to  legacies,  levied  a  fine,  on  which  2A^rif'66*2. 
there  was  five  years  non-claim,  and  afterwards  grantied 
a  rent-charge  and  mortgaged  the  lands ; 

It  was  decreed,  that  the  fine  and  non-claim  was  no 
bar  to  the  legatees  under  the  will :  the  devisee  hav- 
ing no  title  but  under  the  will,  was  implied  notice ; 
and  all  other  purchasers,  if  atiy,  to  be  brought  in  and 
contribute. 

80.  It  is  a  principle  of  equity,  that  if  a  stranger 
enters  upon  an  infant's  estate,  and  receives  the  profits, 
he  shall  be  looked  upon  as  a  trustee  for  the  infant  ^ 
and  that  the  laches  of  a  trustee  shall  not  prejudice 
the  cestui  que  trust. 

'   81;  Thus  where  A.  devised  lands  to  trustees  until  Alien  v. 
his  debts  were  paid,  and  then  to  an  infant  and  his  2^^.368; 
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heirs.  The  defendant  entered  on  the  estate,  and  levied 
a  fine;  five  years  passed;  the  infant  brought  an 
,  ejectment  as  soon  as.  he  had  attained  his  full  age, 
but  was  barred  by  the  fine  and  the  non-claim  of  the 
trustees. 

He  then  brought  his  bill  in  Chancery,  where  it 
was  argued,  that  although  the  fine  and  non-claim  was 
a  good  bar  at  law,  the  legal  estate  being  in  the 
trustees,  who  were  of  full  age,  and  ought  to  have 
entered,  yet  that  the  plaintiff  ought  not  to  sufier  by 
their  laches,  being  an  infant. 

The  Court  decreed  the  possession,  and  an  account 
of  the  profits ;  declaring  that  the  fine  and  non-claim 
should  not  run  upon  the  trust,  in  the  infantas  mino- 
rity ;  nor  he  suffer  for  the  laches  of  his  trustee. 

1  rl^%72         ^^'  ^  n^ortgagor  of  a  term  for  years  cannot  bar  a 

2  Ves!  482*    mortgagee  by  a  fine  and  non-claim ;  for  although  tlie 

mortgagee  be  in  reality  out  of  possession,  yet  when 
that  is  done  by  the  consent  of  both  parties ;  ,and  the 
nature  of  the  contract  requires  it  should  be  so,  while 
the  interest  is  regularly  paid;  it  would  be  against 
the  original  design  of  the  contract,  that  any  act  of 
the  mortgagor,  except  the  payment  of  the  money, 
should  deprive  the  mortgagee  of  his  security.  And 
with  respect  to  a  mortgage  in  fee,  the  mortgagor 
having  no  estate  of  freehold,  his  fine  would  be  void 
on  that  ground. 

83.  A  fine  and  non-claim  by  a  mortgagee  in  pos- 
session, will  not,  upon  the  same  principle,  bar  the 

WeldoD  V.      equity  of  redemption.     Thus,  where  a  fine  and  oon- 

?v*  ^^32    claim  was  pleaded  to  a  bill  brought  for  redemption 

of  a  mortgage,  the  plea  was  over-ruled. 

Lingard  r^  •       This  doctrine  is  contradicted  in  a  subsequent  case ; 

2  v*"n.  18».  ^^^  ^*  appears  reasonable,  that  as  long  as  any  right  of 
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•  f  edetiiptkm  is  expressly  or  impliedly  admitted  by  the 
moitgagee  in  possession,  his  fine  should  not  a£Pect  it. 

84.  Where  a  fine  is  levied  by  a  person  who  has  got  ^  ^^^-  3^^- 
ittto  possession  uiidei:  a  forged  deed,  a  court  of  equity 

will  tiot  allow  it  to  have  any  operation.  And  where 
tenants  give  a  conditional  possession  only,  provided  ^^'  390. 
.  they  may  pay  their  rents  to  a  third  person,  until  a 
suit  is  determined,  a  fine  levied  under  sUch  a  pos- 
sesilioti  will  not,  in  a  court  of  (equity,  be  allowed  to 
have  any  effect 

85.  Where  a  fine  is  levied  pursuant  to  a  decree  of  Goodrick  ▼• 
the  Court  df  Chancery,  for  a  particular  purpose,  that  j  cha°C8.49. 
C^urt  will  hot  permit  it  to  operate  farther  than  the  2  Vern.  56. 
d^efee  directs. 

86.  The  intention  of  marriacre  articles  is  so  far  Trevor  v. 
eon^deted  in  equity,  that  if  a  fine  be  levied  of  the  Tit.  32!  c.  22. 
lands  comptehended  in   such  articles,    to  different  ^^^' 
(iseS)  a  court  of  equity  will  compel  a  conveyance  of 

the  landd  to  the  uses  of  the  marriage  articles,  hot- 
withstanding  the  fine. 

'  97.  The  plea  of  a  fine,  and  long  possession  under 
it,  is  not  a  good  bar  to  a  bill  brought  for  a  discovery 
of  iht  deeds  declaring  the  uses  of  such  fine. 

9S.  Willi*W  LoM  Bifereton,  being  seised  in  fee  of  Mo^^  ▼• 
the  impropriate  rectb^  of  Middlewich,  and  of  the  5  Brown 
fldhroWdOia  and  vicarage  of  the  said  church,  as  append-  ^*^^*^*'^^^' 
tot  to  the  rectory,  agreed  with  Robert  Lowe  to  convey' 
the  dame  to  him ;  and,  in  pursuance  of  this  agreement, 
the  said  William  IxMrd  Brefeton  and  Elizabeth  his 
wife,  and  Wiilialh,  their  soti  and  heir  Apparent,  in 
1664,  levied. a  fine  Sfur  conusance  dc  droit  come  ceo y  ^c. 
in  consfderation  of  1000/.  therein  mentioned  to  be  the 
pforchase-money,  in  the  court  of  the  bounty  palatine  of 
Chester,  to  the  said  Robert  Lowe,  and  to  Edw^lrd 
Mtnahsdlv  Gkibiriel  Hod^on,  and  John  Wilson,  (>vh6 
Vol.  V.  X ' 
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all  three  died  in  Lowe's  lifetime),  and  to  the  heirs  of 
the  said  Robert  Lowe.  About  the  year  1702,  Samuel 
Lowe,  the  son  and  heir  of  Robert  Lowe,  presented  a 
clerk  to  the  vicarage  of  Middlewich,  who  was  insti- 
tuted and  inducted,  and  continued  in  possession  till 
his  death,  which  happened  in  the  year  1718,  when 
Francis  Lord  Brereton  presented  his  clerk  to  the 
vicarage,  who  was  instituted  and  inducted.  James 
Lowe,  the  respondent's  brother,  brought  a  writ  of 
qtuire  vrnpedit^  but,  before  the  matter  was  determined* 
the  incumbent  died,  and  the  respondent  Lowe  pre- 
sented his  clerk,  who  was  instituted  and  inducted ; 
and  the  appellants  brought  their  writ  of  qwxre 
impedit,  to  recover  that  turn  of  presentation,  claiming 
the  same  under  a  conveyance  from  the  family  of 
Brereton.  The  respondent  Lowe  having  pleaded  his 
title  to  the  rectory  and  vicarage  under  the  purchase 
and  fine  above  mentioned,  the  appellants,  in  Easter 
term  1734,  exhibited  their  bill  in  the  Court  of  fix- 
chequer  against  the  respondent,  setting  forth,  that 
William  Lord  Brereton  being  minded  to  sell  the  glebe 
and  tithes  of  the  said  rectory,  the  respondent's 
grandfather,  who  was  then  bailiff  to  Lord  Brereton, 
prevailed  on  him,  his^  lady  and  son,  for  some  small 
sum  of  money,  to  sell  and  convey  to  the  said  Robert 
Lowe  the  glebe  lands  and  tithes  of  the  greatest  part 
of  the  said  parish ;  and  other  parcels  of  the  said  tithes 
were  about  the  same  time  piurchased  by  several  other 
persons^  and  conveyed  to  them ;  and  the  said  Robert 
Lowe,  as  part  of  the  consideration  for  the  purchase  of 
the  said  tithes,  agreed  to  take  upon  himself  the  pay- 
ment  of  the  stipend  of  nineteen  marks  to  the  vicar  i 
hut  neither  he  nor  his  son  ever  pretended  or  insisted 
o|i  any  right  to  the  advowson  of  the  vicarage,  nor 
everMtempted  to  present  thereto,  except  in  the  year 
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1702,  when  Samuel  Lowe,  taking  advantage  of  John 
Lord  Brereton's  being  then  under  a  commission  of 
lunacy,  presented  a  clerk.  TTie  appellants  therefore 
prayed,  that  the  respondent  might  discover  whether 
there  was  not  some  deed  wherein  the  uses  of  the  fine 
were  declared,  and  whether  a  subsequent  fine  of  par- 
ticular parcels  of  the  rectory  was  not  levied  in  I667, 
and  deeds  executed  declaring  the  uses  thereof.  In 
bar  to  this  discovery,  the  respondent  pleaded  the 
purchase  so  made  by  Robert  Lowe  his  grandfather, 
and  the  fine  thereupon  levied  to  him  of  the  said 
rectory,  and  the  advowson  of  the  said  vicarage ;  and 
also  the  payment  of  the  said  sum  of  1000/,,  the  pur- 
chase-money nxentioned  in  such  fine.  That  proclama- 
tions were  duly  made  on  the  said  fine,  and  that  no 
claim  was  made  to  the  pf emises  within  five  years  next 
after.  That  the  respondent,  and  those  claiming  under 
him,  enjbyed  the  premises  for  fifty  years  and  upwards, 
and  insisted  on  the  statute  of  limitations. 

On  the  9th  of  November,  17^,  this  plea  came  on  to 
be  argued  before  the  Barons,  when  they  ordered  that 
the  plea  should  be  allowed.  An  appeal  was  then 
brought  in  the  House  of  Lords ;  and,  on  behalf  of  the 
appellants,  it  was  argued,  that  the  fine  insisted  by  the 
plpa  to  have  been  levied  to  Robert  Lowe,  Minshall, 
Hodgson,  and  Wilson,  was  not  levied  with  an  inten- 
tion to  convey  the  rectory  to  the  conusees  for  their 
own  use,  but  only  to  clear  the  title  to  the  rectory, 
which  was  then  intended  to  be  sold  in  parcels ;  and  as 
there  did  not  appear  to  be  any  declaration  of  the  uses 
of  this  fine,  it  would,  by  the  rules  of  law,  result  to 
die  conusors.  That  the  end  of  the  bill  was  to  discover 
the  intent  and  design  of  the  said  fine,  and  of  a  subse- 
quent fine,  said  to  have  been  levied  in  I667  to  the  said 
Robert  Lowe,  of  divers  parcels  of  the  said  rectory ;  and 

X2 
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by  the  discovery  of  this  second  fine,  and  the  uses  of 
it,  and  the  consideration  of  such  conveyance,  to  show 
that  the  uses  of  the  first  fine  did  result  to  the  conusors, 
or  at  least  as  to  such  parts  of  the  rectory  as  were  not  par- 
ticularly  conveyed  by  the  second  fine,  and  the  deeds  de- 
claring the  uses  of  it  j  and,  therefore,  the  first  fine  ought 
not  to  have  beeii  pleaded  in  bar  to  such  discovery, 
without  a  denial  of  the  particular  circumstances 
charged  by  the  bill,  as  an  evidence  of  such  resulting 
^         '    use.    That  the  rjespondent,   by  not  •  answering  or 
denying  the  several  chaiges  in  the  bill,  touching  the 
second  fine,  and  the  declaration  of  its  uses,  did  im- 
plicitly admit  the  same,  and  that  the  advowson  of  the 
vicarage  was  not  comprized  therein ;  and  this  admis- 
sion was  a  strong  evidence  against  him,-  to  show,  that 
the  first  tine  was  levied  only  for  the  purposes  above 
mentioned,  and  that  nothing  more  was  intended  to 
pass  to  his  ancestor,  than  what  was  particularly  com- 
prized in  the  second  fine,  and  the  declaration  of  the 
uses  thereof.     That  it  did  not  appear  by  the  plea 
what  was  the  real  purchase-money  of  the  advowson, 
nor  that  the  same  was  paid  by  Robert  Lowe,  the 
respondent's  ancestor.     That  the  appellants  and  the 
respondent  derived  under  the  same  title,  and  the 
right  of  the   appellants  to  the  advowson  appeared 
from  the  respondent's  own  conveyances ;  the  pretencev 
therefore,  of  his  ancestor's  being  a  purchaser,  without 
any  notice  of  the  appellant's  title,  was  without  founda- 
tion.    And  as  to  the  quiet  enjoyment,  the  fine  and 
non-claim,  and  the  statute  of  limitations,  set  up  as  a 
bar  to  the  discovery  sought  by  the  appellants,  it  was 
said,  that  as  to  the  glebe,  and  such  part  of  the  tithes^ 
p^cel  of  the  said  rectory,  as  the  respondent  d^ume^ 
there  might  have  been  a  long  and  quiet  possessk)n,  nor 
was  his  title  thereto  at  all  impeached  by  the  appellant's 
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bill }  but  acB  to  the  advowson  of  the  vicarage,  the  only 
evidence  of  enjoyment  insisted  on  by  the  respondent^ 
was  a  presentation  about  the  year  1702,  which  was 
during  the  lunacy  of  Lord  John ;   and,   since   that 
time.  Lord  Francis,  his  heir,  presented  the  last  in- 
cumbent, and  regained  the  possession  of  the  vicarage^ 
It  was  therefore  hoped,  that  the  said  plea  should  not 
bar  the  appellants  of  a  full  discovery  of  the  respond- 
ent's  title,  but  that  the  order  for  allowing  the  same 
should  be  reversed.     On  the  other  side,  it  was  con- 
tended, that  Robert  Lowe,  the  respondent's  grand- 
father, and  under  whom  he.  claimed,  was  a  purchaser 
of  the  rectory  and  the  advowson  of  the  vicarage,  by 
the  fine  levied  in  1664,  for  1000/.,  without  any  )iotice 
of  any  other  title ;  and  therefore,  by  the  known  and 
established  rules  and  practice  of  courts  of  equity,  the 
respondent  ought  not  to  be  obliged  any  further  to 
discover  or  disclose  liis  title ;  nor  were  the  appellants 
entitled  to  the  aid  of  a  court  of  equity  in  respect  to 
such  title.     That  by  the  fine,  proclamations,  and  non- 
claim  thereupon,  and  hy  the  length  of  peaceable  pos- 
session and  enjoyment,  which  the  respondent's  grand- 
fatiier,  father,  and  brother,  and  those  claiming  under 
tiiem,  had  successively  of  the  said  advowson,  under 
the  said  fine  and  purchase  j  the  title  under  which  the 
appellants,  by  their  bill,  claimed  the  same,  was  utterly    . 
aifid  e^ctually  barred  and  defeated  both  at  law  and 
in  equity ;  and,  therefore,  the  order  for  allowing  the 
plea  oi^ht  to  be  affirmed,  and  the  appeal  dismissed 
with  costs.     After  hearing  counsel  on  this  appeal,  it 
was  ordered  and  adjudged,  that  the  order  therein 
complained  of  should  be  reversed;  and  that  the  plea 
should  stand  for  an  answer,  with  liberty  to  except  so 
ftr,  as  to  oblige  the  respondent  to  discover  any  con- 
veyance  or  conveyances  made  by  William  Lord  Bre- 
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reton  and  Elizabeth  his  wife,  and  William  BreretoHr 
Esq.  their  son,  or  any  or  either  of  them,  to  Robert 
Lowe,  the  respondent's  grandfather,  alone,  or  jointly 
with  any  other  person  or  persons  ;  and  to  discover 
any  deed  or  deeds,  declaring  the  uses  of  a  fine,  in  the 
pleadings  mentioned  to  be  levied  in  the  l6th  year 
of  King  Charles  II.,  or  declaring  the  uses  of  a  fine 
in  the  pleadings  also  mentioned  to  be  levied  in  the 
vear  I667. 

89*  Although  a  bill  in  equity  is  not  such  an  action 

as  will  avoid  a  fine,  if  the  subject  matter  of  the  suit 

be  of  legal  jurisdiction  ^  yet  still,  in  some  instances, 

the  filing  a  bill  in  a  court  of  equity  will  prevent  the 

2Atk.389.     b^^  arising  from  a  fine  and  non-claim.       And  in 

cases  of  this  kind,  the  Court  will  direct  a  trial  at  law, 
with  an  order  that  the  defendant  shall  not  set  up  the 
fine  in  bar  of  the  plaintifPs  claim ;  upon  the  same 
principle  that  a  court  of  equity  sometimes  directs  that 
the  defendants  in  a  suit  qf  law  shall  not  plead  the 
statute  of  limitations. 
Pincke  v.  90.  Sir  John  Thomycroft,  Bart,  being  entitled  to 

T R^'^^R*'^^'  the  remainder  in  fee  of  the  estates  in  question,  ex- 
289.  pectant  on  the  decease  of  his  sister  Elizabeth,  the 

C^  92  *  *^^^  ^^  ^^  General  Handasyde,  devised  the  same 
1  to  Henry  Forster  in  fee.  After  the  decease  of  Sir 
John  Thornycroft,  disputes  arose  between  Mrs.  Han- 
dasyde (who  was  heir  at  law  of  Sir  John  Thomycroft) 
and  Mr.  Forster,  respecting  the  validity  of  this  will, 
which  were  compromised,  and  Mr.  Forster,  in  consi- 
deration of  6S0/.,  conveyed  aiU  his  interest  in  the 
estates  devised  by  the  said  will  to  General  Handa^ 
syde  and  his  wife  in  fee  as  joint  tenants.  Mrs.  Han- 
dasyde survived  her  husband,  and,  having  no  issue,  she 
devised,  among  other  estates,  ^<  her  estate  and  manor 
of  Stockwell  in  the  parish  of  Lambeth,  in  the  county 
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of  Surry,  and  all  thereunto  belonging,  to  Henshaw 
Thomycroft,  and  his  heirs  male  ;"  and  appointed  him 
.her  e^^ecuton  Upon  the  death  of  Mrs.  Handasyde, 
Henshaw  Thomycroft  entered  into  possession  of  all 
the  estates  whereof  she  was  Seised,  among  which  was 
a  farm  situated  in  the  parish  of  St.  Mary  Newington, 
but  which  was  not  within  the  manor  of  Stockwell, 
and  therefore  did  not  pass  by  the  will ;  and  in  Hilary 
term  1773,  levied  a  fine  and  suffered  a  recovery  of  all 
those  estates,  in  order  to  bar  the  entail.  Previous  to 
this,  Elizabeth  Pincke  atid  Ann  Thomycroft,  who 
were  the  heirs  at  law  of  Mrs.  Handasyde,  filed  their 
bill  in  the  Court  of  Chancery  against  Henshaw 
ITiomycroft,  praying,  that  the  said  Thomycroft 
might  set  forth  the  dates  and  short  contents  of  all 
the  deeds,  evidences,  and  writings  in  his  custody  or 
power,  relating  to  the  estates  whereof  Mrs.  Handa- 
syde died  seised;  and  that  he  might  likewise  set 
forth  and  discover  of  what  Is^nds  of  the  said  Mrs. 
Handasyde  he  was  in  possession,  which  were  not 
comprised  in  her  will,  and  for  an  account  of  the  rents 
and  profits  of  the  said  premises  received  by  him  since 
the  decease  of  Mrs.  Handasyde,  and  for  a  delivery 
of  all  deeds  relating  thereto.  The  defendant,  by  hi^ 
answer,  denied  being  in  possession  of  any  estates  be- 
longing to  Mrs.  Handasyde,  but  what  were  comprised 
in  her  will.  The  heirs  at  law  soon  after  discovered, 
that  the  farm  at  Newington  was  not  devised  by  the 
will,  and  therefore  brought  an  ejectment  for  the  re- 
covery of  it.  Notice  of  trial  having  been  given  just 
before  the  Summer  assizes  1778,  a  few  days  before 
the  trial  was  to  come  on,  the  solicitor  for  the  de* 
fendant  informed  the  solicitor  for  the  plaintiff  of  the 
will  of  Sir  John  Thomycroft,  and  that  the  produc- 
tion of  that  will,  and  setting  up  the  title  of  Henry 
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Forster  under  it,  would  nonsuit  the  plaintiff  in  ejec^^ 
ment ;  but  did  not  mention  the  fine  or  the  deed  hf 
which  Forster's  title  was  conveyed  to  Mrs.  Hand^ 
syde,  that  deed  being  in  fact-  not  then  discovered. 
The  heirs  at  law  gave  notice  of  trial  for  the  Lent 
assizes  1779,  when  Henry  Thornycroft  set  up  the 
fine  and  non-claim  ;  and  there  having  been  no  actual 
entry,  the  plainti^  were  nonsuited.  Upon  this»  the 
plaintiffi  filed  a  bill  of  revivor  and  supplement,  pray- 
ing, that  under  these  circumstances,  the  defendants 
might  be  restrained  from  setting  up  the  fine  in  any 
manner  to  the  prejudice  of  the  plaintifis.  The  case 
was  heard  befpre  the  Lords  Commissioners  Lough* 
borought  Ashhurst,  and  Hotl^am  ;  and  on  behalf  of 
the  plaintiffs  it  was  contended,  that  they  should  have 
proceeded'to  trial  at  the  Summer  assizes  1778,  which 
was  befoi^e  the  expiration  of  the  five  years,  if  they 
had  not  been  prevented  by  the  infbrmation  of  the 
solicitor  i  and,  therefore,  this  was  a  proper  case  fiar 
the  interference  of  a  court  of  equity.  They  insisted 
further,  th^t  the  filing  of  the  bill  in  the  Court  of 
Chancery  was  of  itself  sufficient  to  pi^vent  the  bar» 
arising  from  the  fine  and  non-claim,  taking  place. 

For  the  deff^ndants,  it  was  urge<^  that  there  was 
no  impropriety  in  the  solicitor's  coqduct ;  that  the 
Court  would  not  interfere  to  prevent  the  operation 
of  a  fine,  unless  in  cases  of  fraud ;  and  that  the  bill 
being,  in  substance,  a  mere  bill  for  discovery,  could 
not  operate  to  prevent  the  bar  arising  from  the  fine. 

Lord  Loughborough. — ^^  If  it  were  made  out  that 
the  plaintifife  were  prevented  from  trying  their  cause 
by  fraud,  I  should  think,  under  the  principles  (rf* 
this  Court,  tixe  defendants  ought  to  be  restrained 
from  setting  up  the  fine  as  a  bar ;  hut  here  the  plain* 
tiffi  take  it  for  granted  that  a  bill  filed  in  this  Courts' 
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for  any  purpose,  will  prevent  the  statute  of  limita- 
tipp,  or  a  fine»  barring.  All  l^al  interests  are  bound 
by  the  fine ;  if  the  subject-matter  of  the  suit  be  of* 
hgaX  jurisdiction,  the  bringiiig  a  suit  in  equity  will 
not  b^r  the  operation  of  the  fine.  If  a  demand  of 
a  d^t  be  made  here,  if  it  be  a  legal  debt,  this  Court 
hei^g  applied  to  for  a  discovery,  will  not  prevent  the 
statute  of  limitations  from  running ;  but  if  it  be  fi>r 
payment  out  of  assets,  for  which  this  is  tlie  proper 
jiurisdiction,  there  the  filing  of  the  bill  is  the  com* 
mencement  of  a  proper  suit.  I  do  not  say '  that  a 
case  may  not  exist,  where  the  bad  faith  of  par- 
ties may  make  a  ground  to  prevent  a  fine  from  bar- 
ring; but  here  was  only  a  communication  of  the 
truth  of  the  case ;  the  attorney  stated  all  he  knew  : 
it  was  not  his  duty  to  give  notice  o£  the  fine.  It  was 
n^  in  proof  that  it  was  in  consequence  of  this  they 
did  not  try  the  cause :  it  was  their  own  judgment 
that  decided  upon  it  A  legal  bar  has  taken  place 
iii  consequence  of  a  legal  provision ;  whether  that 
provision  be  wise  or  not,  it  must  bind.  No  hard- 
ship has  occurred,  in  consequence  of  which  they  can 
say,  tha4:  in  conscience  the  fine  should  not  be  set  up» 
This  is  a  legal  title,  over  which  this  Court  has  no  ju- 
risdiction, and  no  fraud  has  intervened.  I^ie  bill 
must  therefore  be  dismissed." 

Iiord  Commissioner  Ashurst. — ♦*  I  am  of  the  same 
opinion:  where  a  bill  is  filed,  with  a  piayer  foa 
equitable  relief,  the  policy  of  the  law  suspends  the 
statute  of  limitations ;  just  as  in  the  case  of  the  com- 
mencement of  an  action.  But,  with  respect  to  a 
fine,  the  case  is  different ;  the  bringing  an  action  is 
not  sufficient  to  6ar  the  operation  without  an  actual 
entry ;  no  more  can  the  bringing  a  suit  here  be  so, 
unless  the  entry  was  prevented  by  fraud.     In  any 
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other  case,  the  filing  the  -bill  cannot  prevent  the  bar ; 
and,  in  this  case,  there  was  no  fraud,  but  a  Mr 
disclosure.*' 

Lord  Commissioner  Hotham. — "  If  the  filing  of 
the  bill  is  not  a  sufiicient  bar,  it  will  stand  on  the 
circumstances  of  the  case.  It  was  a  mere  bill  of 
discovery,  which  is  not  sufiScient.  If  the  circum- 
stances are  such,  that  there  had  been  an  imposition 
,  on  the  party,  I  think  the  Court  should  interpose; 
but  it  was  a  fair  candid  conversation.*'  The  bill  was 
dismissed. 

An  appeal  was  brought  from  this  decree  to  the 
House  of  Lords ;  and,  on  behalf  of  the  appellants,  it 
was  said,  that  it  belongs  to  the  jurisdiction  of  courts 
of  equity,  not  only  to  give  relief  where  the  party  en- 
titled to  the  lands  has  a  title  only  in  equity,  but  also 
where  the  plaintiff  in  equity  has  the  legal  estate,  and 
can  recover  at  law,  provided  the  deeds  which  are 
evidence  of  his  title  are  in  the  hands  of  the  de- 
fendant in  possession  of  the  lands.  The  Court,  in 
such  cases,  relieves,  by  decreeing  a  production  of  the 
deeds  upon  a  trial  at  law,  by  restraining  the  d^ 
fendant  from  setting  up  satisfied  terms ;  and  (in  case 
an  account  of  the  rents  is  also  prayed)  will,  after  a 
recovery  at  law,  by  the  aid  of  the  Court,  decree  an 
account  of  rents  and  profits.  In  like  maimer,  where 
the  plaintiff  has  the  title  at  law,  and  can  make  it  out  at 
law,  without  any  aid  from  deeds  in  the  defendant's 
hands,  yet,  if*  the  defendant  has  in  his  hands  an  in- 
strument which  will  defeat  the  plaintifi^s  legal  tide, 
and  has  also  another  instrument  in  his  hands  which 
will  restore  the  plaintiff's  title,  equity  will  either  de- 
cree the  defendant  not  to  give  the  first  instrument  in 
evidence  at  law,  or  to  produce  both.  This  is  the 
•present  case:    for  the  plaintiffir,  as  heirs  of  Elia»- 
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beth  Handasyde,  could  make  oat  their  title  at  law  to 
the  lands,  which  did  not  pass  by  her  wiU,  without 
any  aid,  by  proving  their  pedigree :  but  it  was  in  the 
power  of  the  defendants  to  nonsuit  the  plaintiffi,  by 
showing,  that  Sir  John  Thomycroft  was  in  his  life- 
time  seised  of  the  estate  in  question,  and  that  he 
devised  it  to  Forster,  whereby  Elizabeth,  his  sister 
and  heir  at  laW,  was  disinherited.     But  by  the  con- 
veyance  of  17^  from  Forster  to  Elizabeth  in  fee- 
simple,  and  the  production  of  it  at  law,  the  plaintiffi 
would  be  reinstated  in  their  title  as  heirs  to  Eliza- 
beth.      The  original  bill  was  brought  for  a  pro* 
duction  and  inspection  of  all  the  title-deeds  by  the 
heirs  of  Elizabeth  H^ndasyde  against  the  devisee, 
to  which  production  the  heir  was  entitled.     And  the 
plaintifis  presuming  that  some  aid  of  the  Court  might 
appear  to  be  finally  necessary  to  try  the  title  at  law, 
the  bill  prayed  an  account  of  rents  and  profits,  and 
delivery  of  the  deeds  belonging  to  the  descended 
estates.     In  the  course  of  pursuing  and  obtaining 
this  discovery, .  it  came  out,  that  Sir  John  Thomy- 
croft the  son  made  a  will,  and  devised  to  Forster ; 
and  it  also  came  out  by  the  last  answer,  that  Forster 
had  conveyed  to  Elizabeth  Handasyde  in  fee.     It 
also  came  out,  that  the  lands  in  question  were  com- 
prised in  an  old  settlement  17^2,  and  in  a  term  of 
five  hundred  years  thereby  created  for  raising  an- 
nuities, which  have  been  satisfied,  but  the  term  re- 
mained outstanding ;  subject  to  which  term,  Sir  John 
Thornycroit,  the  son,  took  the  lands  in  question. 
So  that  it  was  undoubted,  that  if  there  were  no  other 
circumstances  in  the  case,  the  Court  had  a  jurisdic- 
tion, and  should  have  decreed  upon  the  hearing  of 
the  cause,  that  the  bill  should  be  retained,  with 
liberty  for  the  plaintifiT  to  bring  an  ejectment,  that 
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the  de&ndantSy  the  devisees,  should  not  set  iq)  ^ 
teno  of  five  hundred  years  j  and  in  case  the  will  of 
Sir  John  Thomycroft  the  son  should  be  produce4  in 
evidence,  the  defendants  should  likewise  produce  4 
the  trial  the  deed  of  1745 ;  and  that  all  further  diiec- 
tions  should  be  reserved  till  after  the  trial  was  had. 
The  only  circumstances  in  the  present  case  whidi 
diwred  from  the  above,  and  which  were  the  grounds 
of  dismi&sing  the  bill,  were,  that  in  Hilary  term  177^ 
(the  next  after  the  death  of  Elizabeth  Handasyde)^ 
the  devisee  levied  a  fine  of  all  the  devised  estates, 
and  also  of  the  descended  estates  (having  entered 
upon  both  immediately  after  her  death).  Tbis  ^ 
ginal  bill  was  filed  in  1776.  The  five  years  sob- 
claim  ran  from  Michaelmas  1778.  In  October  11% 
the  answer  came  in  which  discovered  the  deedof 
1745,  and  admitted  it  to  have  been  in  the  hands  df 
the  devisee  from  the  time  of*  the  death  c^  ]Blizabetli 
Handasyde  \  and  the  answer  also  stated  and  insisted 
^pon  the  fine  and  non-daim.  The  cause  was  heard 
the  first  of  July  17^39  at  which  time  the  Court  should 
have  added  to  the  directions  above  menticmed,  ^ 
the  fine  and  non-daim  should  not  be  insisted  iq^n 
at  law,  instead  of  dismissing  the  biH  upon  the  ground 
of  such  fine  and  non-claim  only,  as  the  noa-cbuB 
had  elapsed  pending  the  suit  in  Chancery;  and 
therefore  the  Court  ought  not  to  have  permitted  ^ 
de&ndant  to  take  advantage  of  it  at  law.  F(^  ^ 
court  of  ^equity  will  not  sufifer  the  r^hts  ef  tk 
parties  to  be  changed,  pending  the  suit,  in  a  case 
within  the  jurisdiction  of  the  Court,  and  where  the 
Court  can  relieve  $  therrfore,  if  a  trust  estate  0 
be^Mie  the  Court  in  a  /i«  pendmsy  and  a  sale  be  fisade 
of  the  trust  estate,  without  actual  notice  of  the<:ause 
to  the  purch^Ber,  the  Court,  at  the  helping,  iviH  de- 
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ciree  the  relief  against  the  porchaser  which  the  plain- 
tiff in  the  cause  was  entitled  to.  But  it  is  otherwise 
after  the  cause  is  at  an  end,  for  then  the  'party  tnn^ 
lutve  express  notice  of  a  decree,  as  he  must  of  a  judg- 
ment  at  law,  to  affect  him  with  equity.  So,  iri  thd 
case  of  a  fine,  equity  will  not  suffer  a  non-claim  com<^ 
pleted,  pending  the  cause,  to  prevent  the  Court  froM 
doii^  equity;  otherwise  (as  Lord  Hardwicke  e^e- 
pressed  it  in  £  Atk^  890.)  it  would  trip  up  the  ju^ 
risdiction  of  this  Court,  if  yon  will  not  allow,  whei^ 
it  is  a  proper  matter  of  equity,  a  bill  to  prevent  tlH^ 
nmning  of  a  fine.  So  where  a  court  of  equity  htM 
directed  an  action,  the  defendant  has  been  restrained 
from  setting  ^  the  statute  of  limitations^  which  has 
nm  pending  the  mat  in  equity. 

Chi  the  other  fflde^  it  was  eottteHded,  that  th6  title 
of  tiw  apt>ellants^  if  they  ever  had  any,  was  a  cleM' 
title  al  law }  it  needed  no  assistance  of  a  court  of 
equity  to  bring  it  to  a  fair  discussion  :  and,  accord- 
ingly, the  inother  of  the  appeMant  Pincke  aaSd  the 
appellant  TfaotnyGroft  brought  lan  ejectfflent^  which 
m^ht  ha(ve  b^n  fiiirly  tried  without  any  such  as* 
siMonee ;  and  there  was  now  no  obstacle  to  a  legal 
deteniiinatkm  of  the  ri^its  of  the  appellants,  except 
the  fine.  That  there  was  no  ground  for  a  court  of 
equity  to  interpose,  to  remove  tlie  legal  bar  created 
by  the  fine.  It  was  apprehended  the  farm  at  New- 
iagton  was  de^ed  by  the  will  j  but,  supposing  the 
eoiitrary,  there  was  not  in  the  icase  any  circumstancie 
which  could  give  a  cofurt  of  equity  a  control  over 
Ae  lefpH  title  of  the  reflpondents,  nothing  which 
could  form  a  legal  obligation  upon  their  conscience^ 
aot  ttf  set  up  the  &ie.  Hie  appellants  attempted 
to  impute  fraud  to  the  respondents  or  their  solicitor ; 
but  the  bill  did  not  state  such  a  case  as  warranted 
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the  imputation,  much  less  was  it  made  out  in  proof. 
A  fine  was  a  matter  of  record  open  to  the  inspection 
of  every  one ;  the  Legislature  had  given  it  an  operas 
tion  to  bar  all  claims  not  asserted  in  due  time  j  and 
it  was  .therefore  the  duty  of  every  person  having  a 
claim,  to  inform  himself  whether  there  might  be  such 
an  impediment'  to  the  assertion  of  it.  Not  disclosing 
to  an  adversary  that  a  fine  had  been  levied,  which  naight 
in  time  be  a  bar  to  his  claim,  could  not  be  deemed  a 
fraud.  It  was  endeavoured,  therefore,  to  give  to  the 
conversation  of  the  solicitor  for  the  defendant  and  the 
solicitor  for  the  plaintiff  in  the  ejectment  (of  which 
there  was  no  evidence  but  the  answers),  such  a  turn 
as  might  make  it  appear  something  like^  fraud.  But 
the  solicitor  for  the  defendant  merely  mentioned  a 
claim  made  by  persons  to  whose  apparent  tide  he  was 
then  unable  to  give  any  answer,  and  which  had  there^ 
fore  excited  in  his'  mind  much  apprehension  for  his 
client's  title ;  and  what  he  communicated  was  not 
only  tnie,  but  (according  to  the  information  he  then    ^ 

• 

had)  was  the  whole  txuth,  though  a  subsequent  acci- 
dental discovery  put  an  end  to  this  alarming  claun, 
which,  if  it  had*  prevailed,  was  superior  to  the  title 
of  the  heirs,  as  well  as  of  the  devisee  of  Mrs.  Handa- 
syde.  It  was  true,  the  heirs  countermanded  their 
notice  of  trial  of  the  ejectment ;  but  their  own  judg- 
ment decided  their  conduct.  It  was  asserted  by  the 
appellants,  that  if  the  ejectment  had  proceeded  to 
trial,  the  fine  must  have  been  discovered,  and,  five 
years  not  having  then  elapsed  from  the  last  proda* 
mation,  the  heirs  might  have  entered  to  avoid  the 
fine.  But  this  assertion  was  not  founded  in  tnith ; 
the  will  of  Sir  John  Thornycroft  would  have  been  a 
suffici^t  defence,  and  there  would  have  been  d^ 
necessity  for  setting  up  the  fine. 


Title  XXXV.    Fine.    Ch.  xiv.  %  90.  319 

It  was  ordered  and  adjudged,  <*  That  the  said  de- 
cree or  order  of  dismission  complained  of  in  the  said 
appeal  should  be  reversed.  And  it  was  further  ordered 
and  adjudged,  that  the  biU  should  be  retained  for 
twelve  months,  and  that  the  plaintifis  should  be  at 
liberty,  in  the  meantime,  to  bring  such  action  or 
actions  at  law  as  they  should  be  advised,  &c.  And 
it  was  further  ordered  and  adjudged,  that  the  said 
defendant  £dward  Thomycroft  should  not  insist,  in 
such  action  or  actions,  or  on  any  trial  to  be  had 
thereon,  on  the  fine  mentioned  in  the  pleadings,  or 
on  any  non-claim  which  had  ensued  thereon,  or  any 
other  fine  or  non-claim  which  might  have  incurred 
since  filing  the  original  bill." 


(    820     ) 
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CHAP.  L 
Of  the  Origin  and  Nature  qfa  Recovery. 

1 .  Origin  of  Recoveries.  |    9.  Manner  in  which  they  are  ntf' 

fered. 


Section  1. 
A  RECOVERY,  in  its  most  extensive  sense,  is  the  Origin  of 
^^■^  restoration  of  a  former  right,  by  the  solemn 
judgment  of  a  court  of  justice  J  and  judgments,  wh^ 
ther  obtained  after  a  real  defence  made  by  the  tenant,  2  Intt.  321. 
or  upon  his  default,  or  feint  plea,  have  equally  the 
same  force  and  efficacy  to  bind  the  right  of  the  land 
so  recovered,  and  to  vest  a  free  and  absolute  estate 
in  fee  simple  in  the  recoveror. 

2.  A  common  recovery  is  a  judgment  obtained  Bac.  Tracts, 
in  a  fictitious  suit,  brought  against  the  tenant  of 
the  freehold,  in  consequence  of  a  default  made  by 
the  person  who  is  last  vouched  to  warranty  in  such 
suit. 

Vox.-  V.  Y 
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3.  A  common  recovery  departs  so  far  from  the 
original  modes  of  transferring  property,  and  is  in  itself 
so  conplicated  and  artificial,  that  if  we  had  no  his- 
-torical  evidence  of  the  time  when  it  was  first  adopted 
itmong  the  common  assurances  of  the  law,  we  mi^t 
safely  pronounce  it  to  be  in  some  respects  a  modem 

Plowd.  43.     invention.    But  the  fact  is  well  known  that  we  are 

indebted  to  the  ingenuity  of  the  ecclesiastics  for  the 
introduction  of  common  recoveries,  in  order  to  evade 
the  statutes  of  mortmadn^  by  which  they  were  pro- 
hibited from  purchasing,  or  receiving  under  pretence 
of  a  free  gift,  any  lands  or  tenements  whateven 

4.  To  efiect  this  purpose  the  religious  houses  used 
to  set  up  a  fictitious  title  to  the  lands  intended  to  be 
given  or  sold,  and  brought  an  action  against  the  te- 
nant to  recover  them ;  the  tenant  by  collusion  loade 
no  defence,  whereby  judgment  was  given  for  the  reli* 
gious  house,  which  then  recovered  the  lands  by  sen- 
tence of  law,  upon  a  supposed  prior  title.  And  al- 
though proceedings  of  this  kind  were  carried  onhyft 

2  Inst.  429.    species  of  conventional  fraud,  between  the  religious 

house  and  the  tenant  of  the  land ;  yet  the  Judges  beld^ 
that  in  these  cases  the  rebgious  communities  did  not 
appropriate  such  lands  per  tittdum  doni  vel  dUetva 
atienationiSy  as  the  statute  de  religibsis^  7  £dw.  I.  ei* 
presses  it ;  and  that  they  were  not  within  the  worfSi 
aut  alia  qtummodo  arte  k)€l  ingenio.  For  as  recover 
ries  were  prosecuted  in  a  course  of  law,  they  were 
presumed  to  be  just ;  and  it  was  accordingly  he!d 
that  they  were  not  within  the  statute, 

5.  The  notoriety  and  evidence  which  attended 
feigned  recoveries  wasf  such,  that  they  were  not  used 
by  the  ecclesiastics  alone,  but  were  soon  adopted  by 
lay  persons,  as  a  conunon  mode  of  transferring  Itftds* 
Thus  it  appears  by  the  statute  of  Gloucester  6  £dw.  I* 
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that  feigned  recoveries  were  at  that  time  in  constant 
use;  for  it  is  providal  by  the  llth  chapter  of  that  sta-  2  lost.  321. 
tute»  that  a  termor  for  years  might  falsify  a  feigned 
recovery,  suffered  by  the  owner  of  the  inheritance. 

6.  The  want  of  moderation  on  the  part  of  the 
ecclesiastics  counteracted  the  effects  of  their  inge- 
nuity; being  gratified  by  the  success  of  their  prac- 
tices, they  had  such  frequent  recourse  to  feigned 
recoveries,  as  to  occasion  a  parliamentary  interference ; 
for,  by  the  statute  of  Westminster  2,  13  Edw.  I.  c.  82.  2  Inst.  429. 
it  was  enacted,  that  in  ^1  casds  where  ecclesiastical 
persons  recovered  lands  by  default,  a  jury  should  try 

the  right  of  the  demandants  to  the  land,  and  if  the 

» 

religious  house  was  found  to  have  a  title,  they  should 
recover  seisin,  otherwise  it  should  be  forfeited  to  the 
immediate  lord  of  the  Tee,  in  the  manner  directed  by 
the  statute  de  teUgiosis. 

'  7*  In  consequence  of  this  statute,  feigned  recove- 
ries seem  to.  have  been  disused  fbr  a  considerable 
time ;  nor  were  they  again  brought  into  general  prac- 
tice until  some  centuries  afterwards,  when  they  were 
resumed  as  a  mode  of  evading  the  strictness  of  the 
statute  De  donis  conditionaUbus. 

m 

8.  Many  attempts  had  been  made  by  the  people  to  Tit.  2.  c.  2. 
jprocure  a  legislative  repeal  of  this  offensive  and  im-  * 
pofitic  statute,  which  were  constantly  and  success- 
fully opposed  by  the  great  barons ;  but  as  the  incon- 
veniences arising  from  entails  were  so  manifest,  the 
ingenuity  of  the  Judges  was  continually  exerted  in 
contriving  diflferent  modes  of  evading  them.  At  length 
a  case  arose  in  12  Edw.  IV.  in  which  it  was  in  effect 
determined,  upon^principles  which  will  be  explained 
in  a  subsequent  chapter,  that  a  common  recovery, 
suffered  by  a  tenant  in  tail,  should  operate  as  an 

Y2 
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effectual  bar  to  his  estate  tail,  and  also  to  all  tte 
estates  in  remainder,  and  to  the  reversion  depending 
thereon;  From  that  time  common  recoveries  have 
become  extremely  frequent,  and  have  ever  since  been 
considered  as  common  assurances,  by  means  of  which 
tenants  in  tail  are  enabled  to  bar  their  estates  tail,  and 
to  convert  them  into  estates  in  fee  simple. 

9.  A  common  recovery  being  a  judgment  obtained 
in  a  real  action,  although  it  be  fictitious,  yet  the  same 
mode  of  proceeding  must  be  pursued,  and  all  those 
forms  strictly  adhered  to,  which  are  necessary  to  be 
observed  in  an  adversary  suit.  Foi:  as  Pigot  observes) 
though  common  recoveries  are,  to  some  intents^ 
deemed  fictitious  proceedings,  yet  it  is  necessary  there 
should  be  actores  fainda:. 

10.  The  first  thing,  therefore,  necessary  to  be  An^ 
in  sufiering  a  common  recovery  is,  that  the  person 
who  is  to  be  the  demandant,  and  to  whom  the  lands 
are  to  be  adjudged,  should  sue  out  a  writ,  orpraayt 
against  the  tenant  of  the  freehold ;  whence  such  te* 
nant  is  usually  called  tlie  tenant  to  the  praxipe. 

11.  In  obedience  to  this  writ,  the  tenant  appears  in 
court,  either  in  person  or  by  his  attorney;  but  instead 
of  defending  the  title  of  the  land  himself,  he  calls  OQ 
some  other  person,  who  upon  the  original  purchase  is 
supposed  to  have  warranted  the  title,  and  prays  that 
that  person  may  be  called  in  to  defend  the  title  vhich 
he  warranted,  or  otherwise  to  give  the  tenant  lands 
of  equal  value  to  those  which  he  shall  lose  by  defect 
of  his  warranty.  This  is  called  the  voucher,  vocalifh 
or  calling  to  warranty. 

12.  The  person  thus  called  to  warrant,  who  » 
usually  called  the  vouchee,  appears  in  court,  is  hs- 
pleaded,  and  enters  into  the  warranty;  by  which 
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means  he  takes  upon  himself  the  defence  of  the  land^ 
The  demandant  then  desires  leave  of  the  Court  to 
imparl^  or  confer  with  the  vouchee  in  private,  which 
is  granted  of  course.  Soon  after  the  demandant 
returns  into  court,  but  the  vouchee  disappears,  or 
makes  default ;  in  consequence  of  which  it  is  pre- 
sumed by  the  Court  that  he  has  no  title  to  the  lands 
demanded  in  the  writ,  and  therefore  cannot  defend 
them;  whereupon  judgment  is  given  for  the  de- 
mandant, now  called  the  recoveror,  to  recover  the 
lands  in  question  against  the  tenant,  and  for  the 
tenant  to  recover,  against  the  vouchee,  lands  of  equal 
value,  in  recompence  for  those  so  warranted  by 
him,  and  now  lost  by  his  default 

13.  This  is  called  the  recompence  of  recovery  in 
value  ;  but  as  it  is  customary  to  vouch  the  crier  of 
the  Court  of  Common  Pleas,  who  is  hence  called  the 
common  vouchee,  the  tenant  can  only  have  a  nominal, 
and  not  a  real  recompence  ,  for  the  land  thus  reco- 
vered against  him  by  the  demandant. 

14.  A  writ  of  habere  fadas  is  then  sued  out, 
directed  to  the  sheriff  of  the  county  in  which  the 
lands  thus  recovered  are  situated  \  and  on  the  execu- 
tion and  retiun  of  this  writ,  the  recovery  is  completed^^ 

15.  The  recovery  here  described  is  with  a  single 
voucher ;  but  a  recovery  may  and  is  frequently 
suffered  with  double,  treble,  or  farther  voucher,  as 
the  exigency  of  the  case  may  require;  in  which 
case  there  are  several  judgments  against  the  several 
vouchees. 

16.  In  a  recovery  with  double  voucher  the  tenant 
in  tail  conveys  an  estate  to  some  indifferent  person, 
against  whom  the  writ  is  brought ;  this  person  being 
tenant  to  the  prwcipe,  vouches  the  tenant  in  tail,  who 

Y  3 
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vouches  over  the  common  vouchee^  upon  whose 
default  judgment  is  given  for  the  demandant  against 
the  tenant  to  the  prasd/pe^  and  for  the  tenant  to  the 
prcedpe  against  the  tenant  fti  tail^  and  for  the 
tenant  in  tail  against  the  common  vouchee^ 


(    8«7    ) 
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2.  Writ  of  Entry. 
7.  Construed  favourably. 
10.  TenoHt  to  the  Precipe»  who 

miist  have  the  Freehold, 
22.  At  what  Tvme    the  Tenant 

must  have  the  freehold. 
26.  Leases  for  Lives  need  not  be 

surrendered. 
29.  But  persons  having  a  prior 

Estate  for  Life  must  join. 
31.  A   Surrender    is    sometimes 

presumed. 

38.  How  a  Tenant  to  the  Praecipe 

may  be  made. 

39.  By  Fine. 
44.  Though  no  Use  declared. 


47.  A  Husband  seised  Jure 
Uxoris  may  aUme  make 
a  Tena$U  to  the  Precipe 
without  Fine. 

51.  Feoffment. 

53.  Grant 

54.  Bargain  and  Sale  enrolkd. 

55.  Lkue  and  Release. 

56.  A  Recovery  good   after  20 

Years^  though  the  Deeds 
to  make  a  Tenant  to  the 
PrsBcipe  are  lost. 
56.  A  Recovery  sometimes  good 
without  a  Tenant  to  the 
Praecipe. 


Section  1. 

TT  appears  from  the  preceding  chapter,  that  the 
-*•  following  circumstances  are  necessary  to  the 
mffering  of  a  common  recovery.  First,  that  a 
proper  writ  be  sued  out :  Secondly,  that  the  person 
against  whom  the  writ  is  brought  be  actual  tenant  of 
the  freehold :  Thirdly,  that  such  tenant  do  vouch 
over  some  other  person:  Fourthly,  that  judgment 
be  given  for  the  demandant  against  the  tenant,  and 
for  the  tenant  against  the  vouchee  :  and  Fifthly,  that 
the  recovery  be  executed  by  the  sheriff  of  the  county 
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in  which  the  lands  lie.     I  shall  now  proceed  to  ex- 
plain more  particularly  those  diflferent  circumstances. 
Writ  of  2.  A  common  recovery  being  a  real  action^  can- 

3  R^tt.  3  a,     ^^^  ^f  course  be   regularly  commenced  without  a 

proper  original  writ ;  but  may  be  suffered  on  any 
writ  by  which  lands  are  demandable.  The  writ 
which  is  now  usually  sued  out  for  that  purpose  is  a 
writ  of  entry  sur  disseisin^  in  the  nature  of  an  assise, 
which  is  properly  grounded  on  a  disseisin  done  to 

2  Inst,  154.  the  demandant  himself;  it  may  be  brought  in  the 
Booth,  176.  p^^  thg  p^  j^jjj  tljg  ^j^^^  j^nd  the  post ;  and  in  com- 
mon recoveries  it  is  always  brought  in  the  post  And 
the  reason  why  this  writ  was  chosen  for  the  purpose 
of  suffering  common  recoveries  was,  because  the 
tenant  may,  in  this  species  of  action,  vouch  at  lai]ge, 
and  is  not  bound  to  vouch  within  the  degrees  of  the 
jper,  the  per  and  the  cut,  and  the  post  j  so  that  it  is 
the  safest  action  for  purchasers,  who  need  not  fear 
writs  of  error  for  wrong  or  illegal  vouchers. 

3,  There  is  a  fine  payable  to  the  Crown  at  the 
Alienation  office,  upon  suing  out  a  writ  of  entry,  of 
Tit  35.  c.  2.  the  same  kind  as  the  fine  payable  on  suing  out  a 
^  ^^*  writ  of  covenant  to  levy  a  fine. 

3  Rep.  3  a.         *•  ^^  *  recovery  be  suffered  without  an  original 

writ,  it  is  not  absolutely  void,  biit  only  voidable. 
Anon.  Lit.         *  ^*  ^  common  recovery  was  suffered,  but  no  writ 
Rep.  299.      of  entry  was  filed ;  in  consequence  of  which  awnt 

of  error  was  brought.  It  was  moved,  that  it  might 
be  examined  whether  any  writ  of  entry  had  ^ 
filed  or  not ;  but  the  Court  denied  it :  though  if  ^ 
appeared  upon  record  that  a  writ  had  been  filed,  then 
they  would  consider  whether  a  new  writ  should  be 
filed  or  not ;  and  it  was  said,  that  if  a  recovery  was 
exemplified,  pursuant  to  the  statute  2S  Eliz.  though 
some  part  of  it  was  lost,  yet  it  would  be  aided. 
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6.  By  a  rule  of  the  Court  of  Common  Pleas,  Trin^  H.  Black, 
SO  Geo.  III.  it  is  ordered,  that  from  and  after  the  ^  ^'  ^^^• 
first  day  of  Michaelmas   term  then  next  ensuing, 

in  every  common  recovery  wherein  the  vouchee  or 
vouchers  shall  appear  at  the  bar  of  that  Court,  for 
the  purpose  of  suffering  such  recovery,  the  writ  of 
entry  shall  be  sued  out  and  produced  at  the  time  of 
the  recording  of  the  vouchee's  or  voucher's  appear- 
ance at  the  bar,  at  the  foot  of  the  praxipe  in  such 
recovery. 

7.  The  writ  on  which  a  recovery  is  suffered,  ought  Construed 
to  be  similar  in  every  respect  to  a  writ  which  is  sued  *^®"^  y* 
out  for  the  purpose  of  commencing  an  adversary  suit. 

The  courts,  however,  make  a  distinction  between  a 
hreoe  adversarium  and  a  breve  amicabile^  and  will  2  Roll.  R.  67. 
construe  the  latter  in  a  much  more  favourable  man- 
ner than  the  former. 

8.  A  writ  of  error  was  brought  to  reverse  a  com-  Dormer'* 
mon  recovery,  which  had  been  suffered  on  a  writ  of  ^  ^^  ^ 
entry  in  the  posty  of  a  manor,  and  of  a  yearly  rent  or  Poph.  22. 
pension  of  four  marks ;    and  also  of  an  advowson. 

One  of  the  errors  assigned  was,  that  a  writ  of  entry 
in  the  post  does  not  lie  of  an  advowson.  But  it  was 
unanimously  determined,  that  the  judgment  should 
be  affirmed :  because  a  common  recovery  \^as  not  to 
be  compared  to  a  judgment  in  an  adversary  suit;  as 
it  was  by  usage  and  custom  become  a  common  as- 
surance and  conveyance  of  lands,  and  was  had. by 
the  mutual  consent  of  the  parties ;  et  consenms  tolUt 
err  or  em.  Besides,  if  it  were  otherwise,  no  recovery 
could  be  suffered  of  an  advowson,  of  common  in 
gross,  or  of  many  other  things ;  which  would  be 
highly  inconvenient. 

9.  A  writ  of  entry  bore  date  1st  of  March,  7  Eliz.  Barton'sCasc, 
and  the  return  was  made  die  Lunte  quarta  septimam  Cro- Eliz.  308. 
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quadragesimip  prox.futwr.,  the  said  first  day  of.Madi 
being  the  first  week  of  Lent,  7  £liz. ;  and  upon  this  it 
was  inferred,  that  the  tenant  was  not  to  appear  till 
Monday  in  the  fourth  week  of  Lent,  8  Eliz,  ¥Fhich 
was  a  long  time  after  the  voucher  appeared  and 
vouched  over;  so  that  the  recovery  was  void,  because 
there  was  judgment  upon  a  voucher  before  the  re- 
turn of  the  writ,  till  which  the  Court  had  no  power 
to  proceed.  But  it  was  determined  that  die  anginal 
writ  should  be  construed,  as  it  was  written,  to  be  re- 
turnable on  Monday  in  the  fourth  week  of  the  same 
Lent,  7 1^^« ;  for  it  should  be  taken  (as  it  was  written 
shortly)  in  such  a  manner  as  to  make  the  recoveiy 
good. 
Tenaat  to  the  10.  A  common  recovery  being  a  real  acticm, 
m^r£f?ethe  ^"^^^  ^"  through  all  its  forms,  it  is  absolutely  ne- 
Freehold.       cessary  that  the  tenant  to  the  jprcecipej  or  person 

against  whom  the  writ  of  entry  is  brought,  should 
have  an  estate  of  freehold  in  possession,  either  by 
right  or  by  wrong,  in  the  lands  demanded  by  the  writ; 
because  if  he  has  not  the  freehold,  it  would  not  be  in 
his  power  to  restore  the  lands,  as  the  jmt  directs. 
And,  in  common  recoveries,  there  is  an  additional  rea- 
son :  because,  as  the  demandant  can  recover  nothing 
against  the  tenant  unless  he  has  the  freehold,  so  the 
tenant  can  have  no  recompence  in  value  against  the 
vouchee  for  what  he  has  lost;  for  until  the  de- 
mandant sues  out  execution  agaiast  the  tenant,  the 
tenant  cannot  have  execution  against  the  vouchee : 
and  if  the  tenant  has  nothing  in  the  land,  no  execu- 
tion can  be  sued  against  him,  nor  can  any  recov^ 
in  value  be  had  over;  consequently,  there  will  be  no 
recompence  to  bind  him,  and  the  recovery  will  be  no 
bar. 

11.  If  the  tenant  to  ihepnecipe  has  the  fre^old 
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at  the  time  when  the  recovery  is  suffered,  though  his    / 
estate  be  afterwards  defeated,  yet  the  recovery  will 
be  good. 

12.  Lands  were  given  to  an  alien  in  tail,  remain-  Anon, 
der  over  to  another  in  fee :  the  alien  sufiered  a  com.  q^j^?'  ^j' 
mon  recovery,  and  died  without  issue.    All  this  was 

found  by  office ;  and  it  was  contended  that  the  alien 
was  not  tenant  to  the  land  when  the  recovery  was 
suffered :  but  the  Court  held  the  contrary,  that  the 
recovery  was  good. 

13.  If  a  writ  of  entry  is  brought  against  the  tenant  l  VeDt.  358. 
of  the  freehold  and  a  stranger,  the  recovery  will  be  Hardy/' 
valid ;   for  the  recompence  in  value  will  go  to  the  Skin.  3. 63. 
person  who  has  really  lost  the  estate. 

14.  If  there  be  two  joint  tenants  of  a  manor,  and  Wnchestert 
a  writ  of  entry  of  the  whole  manor  is  brought  against  3  Rep,  1. 
one  of  them,  on  which  a  common  recovery  is  suffered, 

it  will  only  be  good  for  the  moiety  of  the  person 
against  whom  the  writ  was  brought ;  but  ^  to  the 
other  moiety,  it  will  be  void,  for  want  of  i  tenant  to 
the  praecipe^ 

15.  It  has  been  long  settled,  that  a  devise  to  1  l»8t.  42  n. 
executors  for  payment  of  debts,  and  until  debts  are  ^^'  ^ 
paid,  only  gives  the  executors  a  chattel  interest  in 

the  lands  thus  devised,  and  therefore  does  not  pre- 
vent tihe  disposal  or  descent  of  the  freehold ;  so  that 
if,  after  such  a  devise,  the  testator  gives  the  same 
lands  to  a  person  for  life,  the  freehold  will  ve  )t  in 
such  devisee  immediately  on  the  death  of  the  tes- 
tator, and  he  will  be  enabled  to  make  a  good  tenant 
to  the  praxipe. 

16.  80  if  a  testator  gives  his  executors  full  power 
to  receive  the  mesne  profits  of  his  estates  in  a  parti- 
cular place,  upon  trust  to  pay  his  debts,  and  after- 
wards devises  those  estates  to  a  person  for  life,  the 


332  TiUe  XXXVI.    Recwery.  Ch,  ii.  %  16^  I7. 

freehold  will,  on  the  death  of  the  devisor,,  become-^ 

vested  in  such  devisee  for  life,  and  he  may  make  a 

good  tenant  to  the  priecipe. 

Carter  v.  17.  Thus,  where  Sir  Michael  Armyne  being  seised 

1  P.  Wms.  '  ^^  ^^^  ^^  several  estates  in  the  counties  0/  Hunting- 

^«^'      n  1   ^^°>  Lincoln,  &c.  made  his  ¥^1,  and  thereby  desired, 

3BrownFarL    ,,.  iii  ni-ii 

Ca.  64.  that  nis  executors  would  take  care  to  see  all  his  debts 

and  legacies  paid,  by  making  sale  of  his  personal 
estate ;  and  as  his  debts  were  great,  he  devised  to  his> 
executors  all  his  manors  and  lands  of  Cherry  Ortoa 
and  Botolph  Bridge,  to  be  by  them  sold  for  the  most 
that  could  be  got,  and  the  monies  arising  from  suck 
sale  disposed  of  in  the  payment  of  his  debts  and  le- 
gacies. And,  lest  both  his  personal  estate  and  the 
monies  to  arise  from  such  sale  should  not  be  suffi- 
cient, the  testator  gave  his  executors  full  power  to 
receive  the  mesne  profits  of  his  whole  estate  lying  in 
Pickworth  and  Willoughby,  in  the  county  of  Lin- 
coln. The  testator  then  devised  the  said  manors  of 
Pickworth  and  Willoughby,  after  such  time  as  his 
debts  and  legacies  should  be  paid  by  the  rents  and 
proifits  thereof,  to  Evers  Armyne,  Esq.  for  his  life, 
without  impeachment  of  waste ;  and  in  case  the  si^d 
Evers  Armyne  should  have  any  issue  male,  then  to 
such  issue  male  and  his  heirs  for  ever ;  and  after  the 
decease  of  the  said  Evers  Armyne,  in  c^e  he  left  no 
issue  male,  then  after  such  time  as  his  debts  and  le> 
gacies  were  fully  paid,  he  devised  the  manor  of  Pick- 
worth  to  Thomas  Style  in  fee.  Evers  Armyne,  the: 
devisee,  having  got  into  possession  of  the  said  manois 
of  Pickworth  and  Willoughby,  suffered  a  common 
recovery  of  them  before  the  debts  were  paid,  and  de- 
clared the  uses  thereof  to  himself  in  fee.  This  c^se: 
having  been  heard  in  the  House  of  Lords,  the  Judges, 
were  directed  to  give  their  opinions,t  "  whether  the 
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^tate  for  life  was  vested  in  Evers  Artnyne  at  the 
time  of  the  recovery,  before  all  the  debts  were  paid, 
so  that  he  could  make  a  good  tenant  to  thej^ror- 
ctpe  /'*  And  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  in  the  name  of  all  the  Judges,  who 
had  consulted  together,  delivered  their  unanimous 
opinion,  "  that  the  estate  for  life  was  vested  in  Evers 
Armyne  at  the  time  of  the  recovery." 

18.    It  has  been  sometimes  doubted  in  practice, 
whether,  upon  the  death  of  a  person  whose  widow  is 
entitled  to  dower,  the  heir  can  suffer  a  recovery  be- 
fore assignment  of  dower,  without  the  concurrence 
of  the  widow.     No  case  of  this  kind  has  ever,  I  be- 
lieve, been  determined ;  but  it  follows,  from  the  prin- 
ciples laid  down  by  Lord  Ch.  Baron  Gilbert,  that  Ten.  26. 
such  a  recovery  would  be  good :   for,  he  says,  the 
law  casts  the  freehold  on  the  heir  immediately  upon 
the  death  of  the  ancestor ;  but  the  law  does  not  cast  Tit.  6.  c.  4. 
dower  on  the  wife,  for  she  takes  it  by  her  own  act.  ^  ^^ 
It  is  true,  that  when  the  widow  is  endowed,  the  pos- 
session which  the  law  casts  on  the  heir  is  avoided, 
and  the  widow  is  considered  as  being  in  from  the 
death  of  her  husband ;  but  still  the  heir  had  the  free-  lit.  i  393. 
hold  until  dower  was  assigned,  which  is  sufficient  to 
support  the  recovery. 

19*  As  it  is  absolutely  necessary  that  the  tenant  to 
the  prcBcipe  should  have  an  estate  of  freehold,  it  fol- 
lows, that  those  who  have  not  an  estate  of  freehold, 
cannot  suffer  a  recovery ;  because  they  cannot  con- 
vey a  freehold  to  the  person  against  whom  the  writ 
Is  to  be  brought. 

20.  Thus,  where  a  lessee  pour  auter  vie  made  a  Kcb.  735. 
lease  for  sixty  years,  and  died  in  the  lifetime  of  the  7®^- 
cestui  que  vie  ;  the  person  in  remainder,  being  tenant 
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in  tail,  suffered  a  common  recovery,  which  was  hdd 

erroneous,  for  want  of  a  good  tenant  to  the  prweipe ; 

because,  upon  the  death  of  the  tenant  pour  outer  tvr, 

the  freehold  was  cast  upon  the  tenant  for  years,  so 

that  he,  or  some  person  claiming  under  him,  ought 

to  have  been  tenant  to  the  praxipe. 

Dormer  ▼.  SI.    So  where  lands  were  limited  to  Sir  Robert 

3  AtL^iss.     Dormer  for  99  years,  if  he  should  so  loi^  live,  re- 

6BrownParl.  mainder  to  trustees  and  their  heirs  to  preserve  con- 

Ca  351. 

i^ngent  remainders,  remainder  to  his  first  and  other 
sons  in  tail  male.  Sir  Robert  having  issue  a  smi, 
Fleetwood  Dormer,  they  both  joined  in  levying  a  fine 
to  make  a  tenant  to  ibe  prtBcipc,  and  then  suffered  a 
common  recovery.  The  principal  question  in  this 
case  was,  whether  the  freehold  passed  to  the  trusteesi 
there  being  a  considerable  error  in  fhe  words  by 
which  the  remainder  was  limited  to  them  ?  And 
the  Court  having  determined,  that  the  freehdki  did 
pass  to  the  trustees,  they  concluded  that  the  leco- 
..very  was  void  j  for  if  it,  was  considered  as  the  reed- 
very  of  Robert  Dormer,  it  was  void,  because  be,  be* 
^ .  ing  only  4;eQant  for  yeajrs,  could  not  give  a  freehoU 
/  to  another,  without  which  there  could  not  be  a  good 
/  (T  tenant  to  the  praxipe ;  for,  to  make  him  so,  he  rnlisC ' 
''  have  a  freehold  in  him.     And,  taking  it  as  the  re- 

covery of  Fleetwood  the  son,  it  could  not  be  good, 
the  freehold  being  in  the  trustees,  and  not  in  him; 
he  having  only  a  remainder  expectant  on  the  deter- 
mination of  their  estate.  And  as  to  the  &ie  levied* 
by  Robert  Dormer  and  Fleetwood,  it  stood  thus  :*— 
Considered  as  the  fine  of  Robert,  it  was  void  for 
want  of  a  freehold ;  it  being  settled  beyond  aQ  doubt, 
that  a  fine  by  tenant  for  years  operates  nothing,  and 
was  absolutely  void :  and,  considered  as  the  fine  of 
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Fleetwood,  it  was  equally  so  for  want  of  a  freehold 
in  him ;  it  bemg  equally  dear,  that  none  can  levy  a 
fine  but  he  who  has  a  freehold  in  possession. 

22.  It  appears  to  have  been  formerly  held,  that  At  what  time 
the  tenant  to  the  prcecipe  should  have  the  freehold  must  have  the 
when  the  writ  was  sued  out ;   but  it  was  afterwards  ?^'?f ^?*1\  ^ 

1  Mod.  218* 

determined,  that  if  he  acquired  the  freehold  at 
any  time  before  judgment  was  given,  it  would  be 
suflSicient. 

23.  Thus,  in  ejectment,  it  appeared  by  a  special  Laceyv.WiU 
verdict,  that  the  tenant  to  the  pnecipe  had  not  ac^  SmJ'.  Holt, 
quired  the  freehold  until  after  the  teste  of  the  writ  of  614. 
smnm^neas ad mnranUzrmdum ;  so  that  he  was  not  \^:i^. 
seised  of  the  freehold  at  the  return  of  the  writ  of  ??^\^^?:^ 
entry.     The  Court  of  Common  Fleas  determined^ 

that  the  recovery  was  valid.  A  writ  of  error  was 
brought  in  the  Court  of  King's  Bench ;  and  it  was 
contexided,  on  the  part  of  the  plaintiff  in  error,  that 
the  recovery  was  vpid  ^  because,  although  a  common 
recovery  was  a  commcm  assurance,  yet  it  had  forms 
peculiar  to  itself;-  iN^ich  ought  to  be  observed.  In 
supposition  of  law,  the  tenant  ought  to  have  the 
lands  at  the.  time  of  suing  out  the  writ,  otherwise  he 
cannot  render  them,  as  the  writ  supposes.  The  Court 
supposes  the  tenant  to  be  seised  of  the  lands  ;  other- 
wise, to  what  purpose  are  the  lands  demanded  from 
him?  The  voucher  supposes  that  the  tenant  has 
seisin  of  the  lands  ^  for  it  would  be  absurd  that  the 
tenant  should  vouch  another  person  to  warrant  lands 
to  him  which  he  has  not.  On  the  other  side  it  was 
argued,  that  in  all  cases  of  adversary  actions,  although 
the  person  against  whom  the  writ  wa9  brought  was 
not  tenant  at  the  time  of  the  teste^  but  became  tenant 
before  Uie  return,  it  was  sufficient     If  the  tenant  to 
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the  prcecipe  was  not  seised  at  the  return  of  the  writ, 

he  might  avoid  it  by  pleading  non-tenure  ;  if  instead 

of  that  he  vouched  over,  then  he  admitted  the  writ 

to  be  good  as  to  himself,  but  still  the  vouchee  might 

counterplead  the  tenancy  ;    if  he  did  not,  the  reco- 

*     very  would  be  good  by  estoppel  against  the  parties 

to  it;   however,  in  such  a  case,  the  tenant  to  the 

prcecipe  could  not  recover  over  in  value,  because  he 

had  lost  nothing;   but  if  the  tenant  acquired  the 

lands  after  the  voucher,  and  judgment  was  given 

against  him,  it  would  bind  the  land;    and  as  the 

tenant  had  lost  the  land,  he  would  recover  in  value 

against  the  vouchee :   so  that  the  recovery  would  be 

efiectual.    This  being  the  law  in  adversary  suits,  it 

ought  certainly  to  be  so  in  common  recoveries,  which 

the  Judges  take  notice  of  as  common  assurances,  and 

which  they  will  always  support,  if  possible. 

It  was  adjudged  that  this  recovery  was  good ;  and 
Lord  Chief  Justice  Holt  said,  the  general  rule  was, 
that  if  the  tenant  to  the  proscipe  acquired  the  free- 
hold at  any  time  before  the  judgment  was  given,  it 
was  sufficient ;  because  it  cannot  then  be  said,  that 
the  recovery  was  had  against  a  person  who  had  no- 
thing  in  the  lands :  and  it  was  not  enough  in  a  coun- 
terplea  of  voucher  to  say,  the  voucher  had  nothing 
in  the  lands  at  the  time  of  the  voucher,  without 
adding  nee  unqiuim  postea  ;  therefore  a  writ  might  be 
made  good  by  a  subsequent  purchase,  so  might  a 
voucher;  which  was  the  more  reasonable,  because 
the  demandant  might  have  a  good  cause  of  actioo, 
although  the  tenant  had  not  the  land  when  he  com- 
Sambourn  t.  menced  his  suit ;  so  that  it  was  sufficient,  in  law,  if 
?cu*'    ^^^  the  tenant  had  the  land  to  render  at  any  time  before 

1  Show.  347.  '^ 

s.  p.  judgment. 
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24.  By  the  statute  14  Geo.  II.  c.  20.  §  6.  it  is 
enacted,  that  from  and  after  the  commencement  of 
the  said  act  every  recovery  already  suffered,  or  there- 
after to  be  suffered^  shall  be  deemed  good  and  valid 
to  all  intents  and  purposes,  notwithstanding  the  fine, 
or  deed  or  deeds,  making  the  tenant  to  such  writ, 
should  be  levied  or  executed  after  the  time  of  thfe 
judgment  given  in  such  recovery,  and  the  award  of 
the  writ  of  seisin  as  aforesaid ;  provided  the  same 
appear  to  be  levied  or  executed  before  the  end  of  the 
term,  great  session,  session  or  assises,  in  which  such 
recovery  was  suffered,  and  the  persons  joining  in 
such  recovery  had  a  sufficient  estate  and  power  to 
suffer  the  same  as  aforesaid. 

25.  In  ejectment,  the  jury  found  a  special  verdict  €k)odright  ex 
that  Sarah  Williams,  being  tenant  in  UH  of  the  pre-  JSiXT'' 
mises  in  questipn,  conveyed  the  same  by  lease  and  re-  H.  Black, 
lease,  dated  the*  19th  and  20th  of  November  1778,  46?'  ""^^^  ^ 
to  a  person  to  make  him  tenant  to  the  prcecipe,  in 
order  that  a  common  recovery  might  be  suffered, 
which  was  accordingly  suffered,  and  a  writ  of  seisin 
awarded,  tested  the  6th  of  the  same  month  of  No- 
vember, returnable  in  15  days  of  St.  Martin  j    to 
which  the  sheriff  returned,  that  he,  by  virtue  of  the 
said  writ,  on  the  10th  of  November  in  the  same  term, 
did  cause  fliU  seisin  of  the  premises  therein  men- 
tioned to  be  delivered  to  the  demandant    It  was^ 
contended,  that  this  recovery  was  void,  for  it  ap- 
peared upon  the  record,  that  seisin  was  delivered  by 
the  sheriff  ten  days  before  the  date  of  the  convey- 
ance to  the  tenant  of  the  freehold,  when,  in  fact, 
Sarah  Williams  was  in  possession  of  the  lands ;  and 
that  this  case  was  not  within,  the  statute  14  Geo.  IL 
c.90.%  5.  which  arose  firom  the  fictitious  relaticm 
VoL.V-  Z 
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to  the  fi|^  day  of  l^e  |;^fi)i,  axi4  Wf^  wad^  for  ^  di& 
ferent  pwppse }  viz.  tp  pr^ven^  recoyenee  benisg  pet 
aside  where  the  tenant  t^  the  pr^pcipp  ^as  preat^  by 
4eed  executed  after  the  ^^ward  of  fh^  ^f.  of  s^i^in* 
The  words  of  the  6th  section  pf  the  ?.pt  were,  "  e»9- 
cuted  fifter  the  time  of  the  jpdgme^t  given  and  liie 
award  of  t^e  writ  of  seisin/'  But  there  wa3  a  ma^ 
terial  difference  l>etween  the  a^<frd  and  the  ^awutian 
of  the  writ }  and  the  7th  and  8th  sectipns  e^preidy 
provide,  tliat  the  act  should  not  be  extended  h^yoild 
its  strict  lipoiits.  The  co^nse}  on  the  other  side  w^fip 
stopped  by  tlie  Court,  who  said,  that  though  tfceze 
might  have  been  some  douhtt  if  it  h^  )>een  found  ^ 
fact,  that  seisin  was  actually  given  oq  the  ILOt^  of 
November,  yet  the  day  named  in  the  return  w^  im- 
material ;  for  it  wa^  not  necessary  to  name  any  par- 
ticular day,  and  the  return  would  have  been  good 
witjbout  it*  All  that  was  necessary  was,  thftt  seiaiii 
should  be  delivered  afler  the  judgment*  and  hfforc 
the  return  of  the  writ,  s^nd  that  th^  proceedii|g» 
should  all  be  iq  the  same  t^rm.  That  those  ^9^ 
quisites  were  complied  with  in  the  prc^pt  raa^ 
which  was  directly  withiq  the  sta^tute  14^  QeOi  |I. 
§  5  &  6,  j\sj  therefore,  the  day  9ientiflnec|  in  tM^ 
sheriff's  return  was  repugnant  to  tb«  tfist  of  tt^  pro* 
ceeding^  it  was  to  b^  rejected,  s^d  l^^re  TOUat  b^ 
judgment  for  the  defendant 

A  writ  of  e^^ror  w^  brought  uppn  this  ju^SQWAt 
in  the  Co^rt  of  Icing's  B^nch.    Lorf  K^ocQ^on.  qk^ 

served,  that  thei  sense  of  the  c^iauae  in  the  ^MM» 

» 

14  ^o.  1\.  was,  th^t  the  r^cqyeiy  a^LQuId  b«  vatidk 
provided  the  deed  maldog  « tenant  ta  the  profo^ 
wa^  ex^uted  keSwe  the  «ii4  of  thft  tiam  ixi  itbi^ 
the  i^c^ycffy  ^r^  sufilred  i  wd  k  ^pieMwi  up^a  tlPi, 
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verdjety  thltt  the  deeds  making  Hie  tenant  to  the 
priBcipe  >frete  executed  witinn  the  term.  And  though 
the  statute,  in  enumerating  some  of  tiie  defbets  for 
which  kiemedy  was  to  be  applied,  does  not  men*^ 
tion  liiis  particular  defect,  it  has  always  been  Under*' 
stood,  that  the  act  wa^  intended  to  remedy  every 
defect  of  this  kind,  provided  that  which  id  there  made 
a  condition  be  complied  with,  namely  the  ihaking  of 
the  tenant  to  the  priBc^  before  the  end  of  the 
t^rm  in  which  the  t^covery  is  suflfejml ;  nor  could 
the  Words  df  the  statute  be  satisfied  by  any  other, 
construction*  The  other  Judges  concurred  in  opinion 
with  ibfe  Ldrd  Chief  Justice,  and  the  judglne^  was 
affiniied. 

A  writ  of  error  mi  then  brought  in  the  Houte  bf 
JjotdSj  where  the  judgment  was  affirmed. 

26.  It  Is  not  only  nieeessary  for  a  person  who  Lfa*«8  ^®^ 
stilts  i  common  reboverjr  to  have  an  estate  of  free-  not  be  sur*- 
hfAd  in  the  lands,  but  it  is  also,  necessarjj^  that  it  waderedr 
^cNild  be  an  estate  in  possession ;  fbt  the  person 
9gainsiWhom  the  writ  is  brought  must  be  actual 
tenant  ilt  possession  of  the  freehold ;  so  that  it  l>e« 
qiienily  happens,  that  persom  who  are  entitled  to 
estates  b£  inheritance  in  lands,  are  iiotwithstan(£ng. 
disstbled  from  suflbfing  common  recoveries  of  them, 

hk  consfe^u^Dkce  of  their  not  having  a  freehold  in  pos- 
se^on.  This  happens  in  two  cases :  first,  where  the 
litnds  are  IH  out  on  leases  for  Kvei :  ihd  secondly, 
^^liere  there  is  an  estate  fdrf  lile  prior  tb  their  estate 
^  inheritance. 

27.  Before  the  statute  6f  jtitfa  emptotesi  siibfeuJn- 
^itticms,  whertion  rents  aiii5  services  M^ere  reserved,. 

^6:  liot  prevent  a  Writ  <rf  etttry  froih  lying  ag^t  the  i  Burr.  1 15. 
ibrd  6f  th^  seignidfy.    Wheri  conuttdn  leaeM'  to 
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farmers  for  one  or  more  life  or  lives,  reserving  rent 
came  in  use,  they  resembled  subinfeudations,  and 
therefore  ought  not  to  have  prevented  the  prcBcipe 
from  being  brought  against  the  owner  of  the  free* 
hold  under  which  tlie  leases  were  granted^  but 
it  was  thought  necessary  and  became  usual  for  the 
person  who  intended  to  suffer  a  recovery,  to  get  con- 
ditional surrenders  from  the  lessees  for  life,  in  order  to 
become  seised  ofa  freehold  in  possession,  andbethereby 
enabled  to  make  a  good  tenant  to  the  praecipe. 
.  28k  This  practice  was  productive  of  several  inconve- 
niences ;  the  lessees  for  life  were  sometimes  unwiUing, 
and  frequently  unable,  from  want  of  age  or  under- 
standing, to  make  such  surrenders ;  and  it  being  in 
some  instances  doubtfid  in  whom  such  leases  for 
lives  were  vested,  the  statute  14  Geo.  I.  c.  20,  reciting 
that  several  leases  had  been  and  were  likely  to  be 
made  of  honours,  &c.  for  one  or  more  life  or  lives, 
«  under  particular  rents  thereby  reserved  and  to  be 

.reserved;  and  that  procuring  surrenders  of  such 
freehold  leases,  or  the  tenants  to  join,  frequently 
occasioned  great  trouble,  difficulty,  and  e^enctf  to 
tenants  in  tail  j  it  is  therefore  enacted,  §  1,  «*  That 
all  common  recoveries  suffered  or  to  be  sufiered  in 

* 

His  Majesty's  Court  of  Common  Pleas  at  Westmin- 
ster, or  in  any  court  of  record  in  the  principality 
of  Wales,  or  in  any  of  the  counties  palatine,  or  in  any 
other  court  having  jurisdiction  of  the  .same,*  of  any 
honours,  castles,  manors,  lands,  tenements,  or  here- 
ditaments, without  any  surrender  or  surrenders  of 
such  lease  or  leases,  or  without  the  concurrence  or 
any  conveyance  or  assurance  from  such  lessee  or 
.  lessees,  in  order  to  make  good  tenants  to  such  writs 
of  entry  or  other  writs,  whereupon  such  recoveries 
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have  been  of  shall  be  had  or  suffered,  shall  be  as . 
valid  and  effectual  in  law,  to  all  intents  and  pur« 
poses  whatsoever,  as  if  such  lessee  or  lessees,  or  any- 
other  person  or  persons  claiming  under  him,  her,  or 
them,  had  conveyed  or  joined  in  conveying,  or  shall 
convey  or  join  in  conveying,  a  good  estate  of  ^  freef- 
hold  to  such  person  or  persons  as  has  or  have  been, 
or  shall  become  tenant  or  tenants  to  such  writs  of 
entry,  or  other  writs  whereupon  such  conunon 
recoveries  have  been  or  shall  be  suffered." 

29.  Although  the  above  statute  has  made  the  sur-  ButPewofas 
render  of  leases  for  lives  unnecessary,  yet -it  does  prior  listatc 
not  extend  to.  estates  for  life,  prior  to  the  estate  of  for  Life  must 
which  a  recovery  is  intended  to  be  suffered ;  such 
estates  must  therefore  still  ,be  surrendered  t6  the : 
person  against  whom  the  writ  of  entry:  is  brought ;  - 
for  this  case  is   expressly  excepted  in  the   statute 
14  Geo.  II.  c.  20.,  it  being  thel-eby  provided,   §  2,     . 
<*  That  nothing  in  that  act  contained  should  extend 
or  be   construed  to  extend   to :  make  smy  common 
recoveries  valid    and  effectual  in   law,   unless  the 
person  or  persons  entitled  to  the  first  estate  for  life, 
or  other  greater  estate,  in  case  there  was  no  such 
estate  for  life  in  being,  in  reversion  or  remainder, 
next   after  the   expiration   of  such  leases, '-  has   or 
have  by  sdlne  lawful  act  or  means,   conveyed  or 
assured,  or  joined  in  conveying  or  assuring,  or  shall 
by  some  lawful  act  or  means  conveyor  assure,  or 
join  in  convejnng  or  assuring,  an  estate  for  life  at  the 
least  to  such  person  or  persons  as  has  or  have  been, 
or  shall  become  tenant  or  tenants  to  the  writ  of  entry, 
or  other  writs  whereupon  such  common  recoveries 
have  been  or  shall  be  suffered." 

30.  The  prior  estate  for  life  ought  to  be  surrendered  Pigoi,  50. 
to  the  person  who  has  the  remainder  or  reversion, 
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before,  he  makes  i(  tenant  to  the  prcecipe.  But  if  tiie 
surrender  is  made  after  the  ei^ecution  of  the  deedt 
by  which  the  lands  are  conveyed  to  the  person  who 
is  to  be  tenant  to  the  praxipe^  it  must  then  be  made 
to  him,  otherwise  it  will  be  void;  because  the  person 
who  is  to  suffer  the  recQvery  has  then  no  reversion 
in  him  for  the  surrender  to.  operate  upon. 
A  Surrender  31.  Common  recoveries  having  long  been  considered 
18  sometimes  ^  common  assurances  of  lands,  and  in  the  nature 

presumed. 

of  conveyances  by  consent,  the  Judges  have  some- 
times presumed,  in  consequence  of  particular  circum- 
stances, that  the  tenant  for  life  had  surrendered  his 
estate,  though  no  surrender  was  aotually  proved ;  and 
therefore ,  where  the  possession  has  accompanied  a 
recovery  for  a  long  time,  the  Court  will  presimie  a 
surrender  by  the  tenant  f<^  life* 
Green  v.  3g.  In  an  ejeclment  upon  a  trial  at  bar  for  lands  held 

1  Vent.  257«;  ^^  ancient  demesne,  a.recovery  in  the  court  of  ancient 
I  Mod.  117.   demesne  was  produced,  which  had  beea  suffered  a 

long    time   before,  and    the  possession,  had  gone 

accordingly.    It  appeaj:ed  that  part  of  the  land  was 

leased  for  lifc^  and  the  recovery  was  by.  the  per^ 

son  in  reversion,  so.  that  there  was  no  tenant  to  the 

pra^dps.    Bat  the  Court  said^  that  aa  the  possession 

had  gone  with  the  recovery  for  so  long  a  time,  they 

would  presume  ^  surrender ;  as  in. an  appropriation  of 

great  antiq^ulty,  a  Uoence  has  been  presumed,  althou^ 

none  appeared. 

Gwtodc  V.         33,  Where»  after  ^  recovery,  the  deeds  were  sup. 

1  Cha,  Ca.      pfessed  by  the  tenant,  for  life,  so  that  it  could  not 

^^^*  b^  made  out  whether  he  had  surrendered  his  estate 

for  life  to  thetenimtto  ibe  praecipe  or  not;  it  was 
decreed  for  the  recovery,  without  allowing  a  trial  at 
law ;  for  where  deeds  are  suppressed,  onrnia  prassu* 
muntur. 
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"  8%  WMerie  cdllateral  evidence  has  been  given  of  a 
suht^nder  by  a  tenant  foi*  lift,  the  recovery  has  been 

^emedgodd: 

^.  Up6n  a  tHii  at  bar;  the  lessor  of  the  plaintiff  J^^"^^^^^, 
<fldmed  under  sKti  did  eiit^  id  a  family  settlement,,  y.  Grenville, 
2ttid  part  of  the  Estate  aplpeared  to  be  in  jointure  to  ^  ^^^  *^^^' 
a  widow,  at  thel  tlfhe  her  son  suffered  a  common 
receWreijr.  Tlie  defendant  who  claimed  title  under 
liie  iteciotery  not  being  able  to  show  a  surrender  of 
tlite*  mother's  life  estate,  it  wai^  insisted  that  there  was 
ri^o  tenant  td  the  prcec^e,  as  to  that  part ;  so  that  the 
iN&iilafnder,  which  the  lessor  of  the  plaintiff  claimed, 
Wis  nbt  baited.'  To  obviate  this  objection,  it  was 
insisted'by  the  defendatnt,  that  after  so  long  a  time 
lii,d  elapsed,  a  surrender  should  be  presumed,  accord- 
ing to  the  doctrine  laid  down  in  the  case  of  Green  v* 
IVdiid ;  and  to  fortify  this  presumption,  they  offered 
td  produce  in  evidence  the  debt  book  of  Mr.  Edwards, 
all  attorney  at  Bristol,  then  a  long  time  dead ;  wherein 
hb  had  chitged  32/.  for  suffering  the  recovery, 
two  articles  of  which  charges  were,  for  drawing  a 
sorrendef  of  the  mother^'s  estate  20  s.  and  for  engross- 
ing two  parts  thereof^  20^. ;  and  that  it  appeared  by 
the  book  that  the  bill  had  been  paid.  This  being 
objected  td  zH  improper  evidence,  the  Court  were  of 
cpmidn  that  it  should  be  allowed  ;  for  it  was  a  cir* 
cmtistance  matferiat!  upon  the  inquiry  into  the  unrea- 
sonableness bf^  presuming  a  surrender  of  the  widow's^ 
liffe  estate,  and  coiild'not'be  suspected  of  hatvihg  been 
ddrie  for  this  purpose.  If  Edwards  had  been  living, 
he  might' undoubtedly  have  been  examined;  and 
after  Mi  death,  this  was  the  next  best  evidence,  and 
it  WM  accordingly  readr  after  which  the  Court 
declared,  that  without  this  circumstance  they  would 
fiave  presumed  a  surrender ^  and  desired  it  mght  'be 
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taken  notice  of,  that  they  did  not  require  any  evidence 
to  fortify  the  presumption  after  such  a  length  (ff  time.  « 
36.  But  where  there  is  no  reason  or  ground  to 
found  a  presumption,  that  the  tenant  for  life  had 
surrendered  his  life  estate,  and  where  the  possession 
has  not  gone  with  the  recovery,  the  Court  will  not 
presume  that  such  a  surrender  was  made. 
Goddtitle  CK       37^  (j^  R^  Bridges  being  tenant  in  tail  of  a  consi- 

deui.  Bridges    ,       ,  .         ^  ^         xJ        c  x.  •  c 

T.  the  Duke    derable  estate,  whereof  he  was  m  possession  of  some 
of  Chandos,    pg^  ^^  remainder  being  held  by  a  widow,  on  whom 

it  had  been  settled  for  life,  for  her  jointure,  and  who 
was  then  in  possession  of  it,  suffered  a  common 
recovery  of  the  whole  estate  tail,  using  such  de- 
scriptions as  were  sufficient  to  include  the  whole  estate 
tail,  and  then  settled  it  on  'the  Duke  of  Chandos. 
Upon  the  death  of  G.  R.  Bridges,  the  Duke  of  Chan- 
dos entered  into  possession  of  all  the  estate,  except 
the  part  of  which  the  widow  was  in  possession,  and 
upon  her  death  he  took  possession  of  that  part  also. 
An  ejectment  was  brought  against  the  Duke  of 
Chandos  by  James  Bridges  the  reversioner,  for.  that 
part  of  the  estate  tail  whereof  the  widow  was  in 
possession  at  the  time  when  the  recovery  was  sufier- 
ed  J  upon  the  ground  that  there  was  no  surrender 
of  the  widow's  life  estate.  The  duke  of  Chandos  being 
unable  to  give  any  sort  of  evidence  of  an  acUud 
surrender,  his  counsel  insisted  at  the  trial  that  a  sur- 
render of  the  widow's  life  estate  ought  to  be  presumed 
after  so  long  a  time,  even  though  they  should  not 
give  any  evidence  whatsoever  of  such  a  surrender : 
but  Mr.  Justice  Noel,  who  tried  the  cause,  was  of 
opinion  that  a  surrender  of  the  tenant  for  life  could 

• 

not  be  presumed  when  no  sort  of  evidence  had. 
been  given  to  make  such  a  fact.in  the  least  probable ; 
and  when  the  possession  had  not  gone  with  the  re- 
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covmy,  but  had  continued  in  the  tenant  for  life  until 
the  time  of  bringing  the  ejfectment ;  and  accordingly 
he  directed  the  jury  to  find  for  the  plaintiff.  Upon 
this  direction  a  motion  was  nlade  for  a  new  trial. 
The  defendant's  counsel  relied  on  the  cases  of  Green 
V.  Froud,  and  Warren  ex  dem.  Webb  v.  Grenville, 
mentioned  in  the  preceding  pa^es.  On  the  other 
side  it  was  argued  for  the  plaintiff,  that  there  coiild  be 
no  presumption  without  some  facts  to  ground  it  upon.  ^ 
In  the  case  of  Mr.  Grenville,  there  was  a  very  strong 
presumption  arising  from  the  articles  in  the  attorney's  - 
bill ;  the  proof  whereof  the  Court  allowed .  to '  be 
entered  into,  and  received  satisfaction  from  it :  and 
that  there  was  no  case  where  a  presumption  of  a'  sur- 
sebder  had  been  raised,  without  possession  accom-- 
panying  and  following  the  recovery. 

In    the   case   of  Froud  v.  Green,    upon    which 

Mr.  Grenville's  case  was  said  to  be  grounded,  there 

was  a  possession  which  had  followed  the  recovery 

far  a  long,  time,  and  that  was  the  very  reason  there 

given  for  the  Court's  forming  the  presumption  which 

they  ^  then  made.     That  the  rule  in  all  the  tases 

cited^  and  in  all  cases  of  this  kind,  must*  in  reason 

and   common  sense    necessarily  be  understood   to 

relate  to  the  length  of  time  which  has  elapsed  since 

the  tenant  m  taiVs  coming  into  possession^  and  not  to 

the  length  of  time  since  the  suffering  of  the  recovery. 

The   outstanding  life  estate,  during  the  life  of  the 

widoWy  forms  the  strongest  presumption  that  she  did 

not  surrender  the  estate ;  besides,  it  did  not  at  all 

appear  from  the  Judge's  report  that  G.  R.  Bridges, 

the  tenant  in  tail  in  possession  of  all  the  rest  of  the 

estate,  and  of  which  he  had  power  to  suffer  a  recovery, 

ever  meant  or  intended  to  suffer  a  recovery  of  these 

settled  lands,  which  he  had  no  power  to  do  j  lie  had 
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otiier  landa  upon  which  the  cecovery  opeiBted^  and 
there  .Was  no  reason  to  imagine  that  be  meant  to 
inchide  these  lands,  or  that  he  ^ver  attempted  to  jfto^ 
cure  a  soriender  of  them. 

Lord  MansfiekL-*--*^  I  was  counsel  in  the  case  df 
Mr.GtenviUei  reported  by  Strange,  and  I  remember 
vesy  well  that  the  point  of  evidence  was  strongly  Itti* 
gtttidd:  the  attorney,  who  had  been  concerhed  in  the 
traHBaetioo  of  tibe  common  recovery,  was  one  EdwarA 
of  Bristol,  who  had  been  then  long  dead :  the  entry  in 
his  biH  book  \^as  made  at  the  time  of  the  transaction, 
and  a  receipt  had  been  ^en  upon  the  bill  which  con- 
tained-tfa^  articles  j^  cifravujfigr  and  engrossing  the  sur- 
render ;  so  tbafe  there  was  positive  proof  in  thaf  cas^ 
of  an  actual  surtiender :  and  there  the  jointressf  had 
been  dead  a  vast ntimber'tfyeari  ;  and  the  person  wiio 
sud^d  the^recovery,  and  his  sOn^after  bim,  had  both 
of  tbem,  durmg  their  respective  lives,  sufficient  bt)po^ 
tonltj^to  have  it  set  right  aflef  they  came'  into  pdP^ 
sesi(i*n,  if  they  had  fcs^own  or  suspected  it  to  luti^  beett 
deltotive^  Which  certainly  formed  a  presiltnptioil'tBtt 
it  was  regular  and  not  defective.  I  am  confidBM 
thM^  all  the  Couit  did,  or  intended  to  do,  m  that  cas^' 
was  oldy  to  take  caKe  that  it  should'  be  underatorf 
that  they  did  ndt  ni^^n  to  shake  the  authority  of  any 
one  case  which  had  been  founded  upon  presumptioff^ 
and  that  they  would  not  require  positive  proof  of  a 
surrender,  in  any  case  where  there  was  suflfcient  p» 
sunption  of  it.  Sir  J.  Strange's  report  is  incorfect, 
oensidesred'as  a  foufiidation  for  a  principle  or  rale  tt 
pnperQr,  though  it  might  be  enough  to  serve  the 
taker  of  such  a  note  for  a  memorandum  to  refreA 
his  own  recoSeetion ;  if  that  be  so,  then  consid^  the 
preset  case  upon  principles.  There  are  two  sorts 
of  presumption,  one  a  presumption  of  law,  and  not 


to  be  QQUtradicted }  the  odder  a  spedes  of  evidence, 
viuch  latter  must*  have>  a.  giound  tp<  atend  iipmi^ 
something  from  whence  its  is  to  arise.    It  iraow  full j 
settled  and  establisbedj  that  a;  tenant  in  tail  majTvif 
Hf^  pleases^  either  turn  his  estate  tail  into  a  fise  aimidtv 
or  alienate  it  for  hi^  own  benefit;  by  sufl^ni^  a 
c^neamofi'  recovery;   but  he  must^  have  at  sufficient 
eatate  andpowj^r  to  qualify  him  for  suffidng*  suok  a 
recovery ;  be  must,  either  be  tenant  in  tail  in  {h» 
session,  or  be  must  have  the  concurrence  of  the 
freeholder,  who  claims  under;  the  ssdaoe  settlement. 
l%is  principle  is  adhered  to  by  the  statute  14  Geo«  II* 
c  30.  The  tenant  for  i]fe>  whose:  consent  is  necenairy 
to  the  tenant  in  tail  in  remainder,  to^  enable  fanai^ 
cut  off  the  entaily  is  not  the  lessee  of  the.  land  under 
s  beneficial  lease,  but  the  original  tenant  foplife» 
^Iftiming  imd^F  the   same  family  settlemeiMv  ,aiul 
having  a  Ufe  estate  settled  upon  him  ^or,  in  order 
of  succession^    tp  the   other's    remainder    in^  talk 
Wliere  a  person  has  a  |iower  to  snflReir  arecoveiy,  and 
Asreby  bar  his  estate  tatl«  (mma  prwswfmnturrktiSf 
S0lctuitor  aotOj  until  the  contrary  appears ;  and  itis 
faasonabie  that  it :  should  be  so :  bufcif  the  oontiaiy 
appeaiv  then  there/  is  an  end  of-  snebipresumpticKn* 
lEUs  was  the  case  of  the  Sail  of  Sufiblk's  reeoveiy^  Keenexdem. 
u|Km  a  trial  at  bar  in  this  court,  in  Eastear  term,  1747 ;  roouth  v.^'^^'^ 
tiiero  the  contrary  (ji£/.  appear,  andrthe  presunq>ti0B'  £^&rl  of  Ef- 
-fiBft  thereby  destroyed ;  there  were,  hlunderkig  deeds  2"ltra.  ]267. 
atftuaUy  produced,  which  appeared   clearly  to    be 
iHBrong(  and  iti  waa  manifest^  upon  the  evidence  dis« 
closed,  that  there  was  not  a  good  tenant  to  the 
prcscipe:  it  was  therefotre  impossible  for  the  Court,  in 
tbat  case,  to  presume  that  there  was  a  good  tenant  to 
the  pfwdpe. 
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*^  But  if  a  man  has  power  to  suffer  a  recovery^ 
that  is  a  solid  and  reasonable  ground  for  presuming 
that  all  was  done  rightly  and  regularly,  unless  some- 
thing to  the  contrary  shall  appear.  Where  the  firee- 
holder  is  a  trustee  for  the  tenant  in  tail  himself^  and 
under  his  power  and  direction,  it  is  a  reasonable  and 
just  cause  for  presuming  that  every  thing  was  regu- 
larly transacted;  so  where  the  person  or  persons 
interested  to  object  against  the  validity  of  a  recovery 
have  had  opportunity  to  make  objections  -to  it,  but 
instead  of  doing  so  have  acquiesced  under  it,  and 
not  disputed  its  validity,  this  forms  a  presunaption 
that  all  was  right  and  regular.  But  there  can  be  no 
presumption  in  the  nature  of  evidence  in  any  case, 
without  something  from  whence  to  make  it»  some 
ground  to  found  the  presumption  upon  \  whereas  here 
is  absolutely  nothing  from  whence  to  presume  a  sur- 
render :  the  single  pretence  to  any  the  least  ground 
of  presumption,  in  the  present  case,  can  only  be  this, 
that  no  tenant  in  tail  in  remainder  would  .  sufier  a 
recovery,  without  .first  getting  a  surrender  of  the 
life  estate,  in  order  to  make  it  valid  .and  efifectoal. 
But  even  that  ground,  slight  as  it  is,  will  not  hold,  in 
the  present  case ;  for  it  does  not  at  all  appear,  uppn  the 
iieport  of  the  Judge,  that  G.  R.  Bridges,  who  sufiered 
the  recovery  in  question,  had  the  least  intention  what* 
soever  to  include  those  particulacr  lands  in  the  recovery 
which  he  suffered,  and  which  he  had  full  power  in  him- 
self alone  to  sufier,  of  all  the  rest  of  the  estate, 
whereof  he  was  at  that  time  tenant  in  tail  in  pos- 
session. He  was  then  in  possession  of  the  manor  of 
Keynsham,  and  of  other  lands  in  Keynsham,  sufficient 
to  answer  the  general  descriptions  used  in  the. 
recovery.    He  must  probably  know,  or  have  been  in- 
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formed  by  his  counsel  or  agents,  that  he  had  no  such 
power  over  the  settled  parts,  without  obtaining  a 
surrender  of  the  life  estate;  he  might  perhaps  be 
satisfied  that  he  could  not  obtain  a  surrender  of  the 
life  estate  ;  or  he  might  have  attempted  to  obtain  it, 
and  failed  in  such  attempt  If  the  mere  fact  of  a 
remainder-man  in  tail's  suffering  a  recovery  was 
alone  sufficient  to  ground  a  presumption  of  a  sur- 
render of  the  life  estate,  it  would  be  in  the  power  of 
every  remainder-man  in  tail  to  bar  the  estate  tail, 
notwithstanding  the  tenant  for  life  should  absolutely 
refuse  to  join  with  him  in  suffering  a  recovery  ;  it  is 
therefore  necessary  that  there  should  be  facts  and 
circumstances,  to  ground  a  presumption  of  such  a  sur- 
render upon :  whereas,  in  the  present  case,  it  is  so  far 
from  being  reasonable  to  presume  that  there  was  such 
a  surrender  from  the  jointress,  that  there  are,  on  the 
contrary,  many  reasons  to  induce  a  suspicion  that 
there  was  not  such  a  surrender ;  she  might  have  more 
regard  for  James  Bridges  than  for  George ;  she 
might  think  it  wrong  or  unkind  to  hurt  the '  rever- 
sioner ;  or  even  whim  and  peevishness  might  prevent 
her  from  interfering :  there  is  no  defining  the  various 
reasons  she  might  have  to  hinder  her  from  surrender- 
ing her  life  estate  for  such  pmpose.  Mr.  George 
Bridges  being  therefore  only  tenant  in  tail  in  remain- 
der, and  the  life  estate  under  the  same  settlement 
still  subsisting  at  the  time  of  his  sufiering  the  re- 
covery, it  is  clear  that  he  had  no  power  to  alien  or 
to  bar ;  and  there  is  nothing  from  whence  to  pre- 
sume a  surrender  of  the  life  estate,  to  enable  him  to 
do  so. 

**  If  he  had  any  power  to  bar  or  alien,  then  indeed 
no  presumption  could  have  been  too  large,  in  order 
to  prevent  slips  in  legal  forms  and  methods  of  con- 
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veTance,  and  to  efiectaate  the  intention  of  a  penon 
who  had  a  legal  right  to  do  such  an  act.  No  aigu- 
ment  can  be  iSiawn  in  the  present  case  from  lengtk 
of  time,  becaui^e  the  ejectment  >oeas  brought  imme- 
diately upon  the  death  of  the  jointress.^  The  Court 
were  all  clear  and  unanimouB,  that  there  was  no  colour 
for  objecting  to  the  Judge's  direction. . 

At  the  sitting  of  the  Court  the  next  morning.  Lord 
Mansfield  mentioned  this  case  again :  He  said  he  had 
looked  into  his  own  note  of  the  case  of  Warren  (m 
the  demise  of  Webb  against  Grenville,  where  tiie 
recovery  was  of  forty  years  standing ;  and  the  G>urt 
did  lay  it  down  in  that  cade,  ^'  that,  afler  a  recovery 
of  forty  years  standings  they  would,  without  any 
other  circumstances,  presume  a  conditional  fiurrend^r 
to  have  been  made  by  the  tenant  fbt  life  ;*'  and  they 
reGed  upon  1  Ventr.257,  and  Mr.  tigot's  book,  p.4L 
But  his  Lordship  observed,  that  there  are  o^et  df- 
cumstances,  in  the  case  in  Ventris ;  and  there  is 
nothing  in  Figot  io  justify  this  general  positi<yii« 
And  he  added,  that  in  th^  cade  then  at  the  bar,  the 
Court  did  (as  he  had  takad  it  down)  admit  as  evid&bee 
tile  entry  in  the  attomey^d  book^  as  has  b6en  me<i- 
tioned.  He  said,  he  was  rather  more  sti'ongly  of 
opinion  than  he  was  yesterday,  '*  that  in  the  presatt 
case  there  was  no  ground  for  A  presuntption  tbat 
there  was  any  smrender  by  the  tenant  for  fife."  Here 
were  two  particukr  reasons  agiinst  m Anig  any  sacb 
presumption.  One  was,  that  tfa^re  did  not  appeal  to 
hane  been  any  intenfiott  in  the  reniainder-ifiaii  in  tail 
to  sniffer  a  recovery  of  these  patticula]^  &ndft :  tlie 
other,  that  here  was  no  possession  at  all^  under  tikis 
recovery ;  but,  on  the  Cotatraiy,  tfie  ejtetittetlt  was 
brought,  and  the  vafidity  of  ISA  tecoveiy^  put  idtfr 
lit^tton,  immediately  aiter  tfii#  desth  ^  (£^  feMant 
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£)r  ^.  Jf  4;he  eldeyt  son,  Who  bas  a  xemaw^er  w 
jtjyi  imder  » jfanwly  BettiU\me»t»  should  priyate^ly  suffer 
a  jCQmmQU  recovery,  and  his  father  live  wuiy  yeadcs 
afterwards^  it  ojii^ht  as  well  be  argued,  '*  that  lei^gth 
4jf  tijQd^e  from  the  4ate  of  |;he  repovery  should  induce 
a  preemption  that  the  father  surrendered  his  estate 
for  life/'  And  his  Lordship  declared  himself  as  clear, 
tb/il;  if  there  had  been  a  ]long  possession  by  the  tenant 
m  tail  after  the  death  of  the  tepant  for  life,  though 
mcb  »  possession  might  be  ascribed  to  the  entail,  the 
presumption  ought  tp  have  been  made,  upon  the 
grpppd  o£  ^quiescence  under  it,  and  the  probability 
arising  therefrom,  <<  that  the  parties  knew  that  the 
jpcqyery  was  not  defective/'  Rules  of  property  ought 
(hi^  Jx)rdship  said)  to  be  generally  known,  and  not  to 
be  left  to  loose  notes,  which  rath^  serve  to  confound 
pnnciplesi  than  to  confirm  themt  He  therefore  pro- 
Pq«q4  to  h^e  a  ponferepc^  with  all  the  Judges  upon 
tbi<  c^se :  which  proposal  did  not  arise,  he  wid,  from 
4nj  doubt  about  the  matter  (for  he  was  more  con* 
fim^d  in  his  ppinion  than  he  was  yesterday),  but 
fw  thf!  wk^  of  having  so  considerable  a  rule  of  pro- 
pert^  settled,  and  of  rendering  it  notorious  and 
public.  For  which  pwppse,  he  (at  first)  ordered  it 
tp  at9n4  ov«f  till  next  term :  but  afterwards,  upon  its 
bei^g  i^eei^  by  all  the  parti^,  that,  in  Mn  Qrenville's 
case,  there  was  a  great  numbeir  of  years  cluring  which 
the  tenant  in  tail  had  been  in  possession  after  the 
death^  of  th^  tenant  for  life  -y  and  upon  the  now  de- 
fenda^t's  counsel  candidly  declaring  '<  that  tiiey 
theqaselvea  were  fully  ai^tis^ie^  with  the  present  opi- 
v^  q£  th^  Court/'  he  retracted  his  prioposaU  and 
siftid  IfB  would  not  trouble  th^  Judges  mih  ity  since 
the  counsel  were  so  candid  as  to  acquiesce  entirely 
in  the  opinion  that  the  Court  had  already  intimated* 
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His  Lordship  further  added,  that  he  would  have  it 

understood,  that  possession  of  the  tenant  in  taO,  after 

the  death  of  the  tenant  for  life,  does  leave  a  ground 

of  presumption  "  that  there  was  a  surrender/*  But, 

in  the  present  case,  there  was  no  possession  after  the 

death  of  the  tenant  for  life :  the  ejectment  was  brought 

immediately. 

How  a  Tc-         38.  When  the  person  who  means  to  suffer  a  com- 

PrjBcipe  may  ^^^  recovery  is  in  actual  possession  of  the  freehold, 

be  made.       he  may  convey  it  to  any  stranger,  for  the  purpose  of 

making  him  tenant  to  the  preecipe,  by  fine,  by  feoft 
ment,  grant,  bargain  and  sale  enrolled,  or  lease  and 
release. 
By  Fine.  39-  It  is  sometimes  thought  expedient  to  make  a 

tenant  to  the  praecipe  by  fine ;  not  only  on  account 
of  the  notoriety  of  this  species  of  assurance,  but  be- 
cause even  an  erroneous  fine  gives  such  an  estate  to 
the  cognizee  as  is  sufficient  to  make  him  a  good  te- 
nant to  the  prcBcipe.  And  Lord  Hale  has  said,  that 
3Keb.  597.    the  cognizee  of  a  fine  Oct.  Purif.  would  be  a  good 

tenant  to  the  preecipe,  in  a  recovery  sufiered  the  same 
day ;  and  the  Court  would  presume  a  priority  to  sup- 
port a  conveyance. 
Llovd  V.  40.  A  writ  of  error  was  brought  against  a  person 

2  Si^/568.    ^^^  ^^  made  cognizee  of  a  fine,  in  order  to  make 

him  tenant  to  the  prcecipe  ;  and  after  the  recovery 
had  been  sufiered,  the  fine  was  reversed  for  error;  yet 
the  recovery  was  held  good ;  because  there  was  a 
sufficient  tenant  to  the  prcecipe  at  the  time* 

41.  But  if  the  fine  was  in  itself  absolutely  void}  a« 
if  the  person  who  levied  it  had  no  estate  of  fireehold 
in  possession  of  the  land  j  there  the  recoveiy  would 
be  void,  because  in  that  case  the  fine  passed  ih) 
estate. 


Title  XXXVL  Recovery.  Ca.iL  S  *2--*4.  3^3 

4S.  Thus  in  the  case  of  Dormer  v.  Parkhurst,  where  anit,  {21. 
a  fine  was  levied  by  a  tenant  for  years  and  a  remain* 
der-man  in  tail»  to  make  a  tenant  to  the  prcpcipe  ;  it 
was  determined  that  the  recovery  was  void,  because 
none  of  the  parties  to  the  fine  had  an  estate  of  free^* 
hold  in  possession  in  the  lands. 

43.  In  a  celebrated  case  viliich  arose  in  Ireland,  Hume  r. 
and  which  will  be  stated  in  a  subsequent  chapter,  it  infra,  c.  11. 
was  held  by  the  House  of  Lords  there  j  contrary  how- 

ever  to  the  opinion  of  a  majority  of  the  Judges,  and 
of  the  Lord  Chancellor ;  that  where  a  fine  was  levied 
by  the  Earl  of  Ely  for  the  purpose  of  making  a  tenant 
to  theprwcipe,  and  a  recovery  was  suffered  thereon 
in  the  same  term,  the  fine  should  be  deemed  conclu- 
sive evidence  of  the  sanity  of  the  cognizor,  and  of  his 
capacity  to  suffer  the  recovery;  the  fine  and  recoveiy 
being  considered  as  one  assurance. 

44.  It  has  been  already  stated,  that  where  a  fine  is  Though  nd 
levied  without  any  consideration  or  declaration  of  d^kred. 
use,  the  use  and  l^al  estate  immediately  result  to  Tit.  ih  o.4. 
the  cognizor  of  the  fine,  so  that  the  cognizee  has  only 

a  seisin  of  an  instant.    In  consequence  of  this  doc- 
trine, where  a  fine  was  levied  in  order  to  make  a  SKeb.llS. 
tenant  to  the  prcedpe^  and  a  writ  of  entry  was  brought 
against  the  cognizee  of  the  fine,  on  which  a  common  Pigot»  bt. 
reayvery  was  siifiered,  it  was  doubted  whether  such 
a  recovery  was  good ;  for  as  no  use  was  declared  on 
the  fine,  it  was  said  that  the  use  and  estate  immedi- 
ately resulted  back  to  the  cognizor  j  so  that  the  cog- 
nizee had  no  estate  of  freehold  when  liie  writ  of  entry 
^was  brought,  nor  ever  afterwards.   Mr.  Figot  held,  U-  <i> 
however,  that  such  a  recovery  would  be  good ;  for  at 
oommonlaw,  if  a  fine  was  levied  without  consideration, 
»8  in  a  fine  there  needs  none,  the  cognizee  was  tenant 
lo  all  writs,  until  the  statute  of  pernors  of  profits, 
VoL.V.  A  a 
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afid  the  statute  of  uses:  and  altkwgh»  oi&e?  the 
statute  of  uses,  the  use  results  badL  whm  no  m 
18  declared,  jet  the  intent  of  the  parties  slwaj^ 
guided  the  use,  aud  there  coidd  be  no  resukng  use 
against  the  express  intent  of  the  parties  i  so  that . 
whenever  the  use  results,  it  is  because  the  partki 
int^id  it  Now,  in  a  case  of  this  kind^  the  eyiiknt 
intention  of  the  parties  is  to  make  a  tenant  to  the 
prcecipe,  which  appears  upon  the  recoid,  by  the  wfit 
of  entry  being  brought  against  the  CQgBMe%  and 
therefore  he  must  have  such  an  estate  as  wiH  auke 
him  a  good  tenant  to  ^epraxipe. 

These  principles  have  been  ftt%  estaUished  in  the 
following  cases, 
Altbam  ▼.  ^-  ^  tenant  in  tail  levied  a  &ie  tp  J.  S*  aad  tii 

Gil^^^i6    ^^^^  ^^  ^^^^  ^  vDoike  him  tenant  to  the  ftofiff  a 
1  Saik.  676.    a  commpn  recovery,  but  no  use  was  decbied  oa  ^ 

fine.  Seven  years  after^  a  wmt  of  eatiy  wa6  brpicl^t 
ilgainst  J.  S^  who  vouched  the  c^gnizor  d*  th«  Cm 
and  a  common  recovery  was  thus  auifeiiedi  ^ 
question  was,  whether  J.  S.  had  4hi  eatito  of  ItssImM 
in  him  si  the  time  of  the  recove^. 

It  was  contended,  that  althoi^  the  kgal  eM» 
passed  by  the  fine  to  J.  S.,  yetits  no4ue  wasdedfMe4 
it  immediately  resulted  back  to  the  original  owaer^ 
the  estate;  so  that  J% SL  had  no  estate  m  the  hads 
when  the  recoveiy  was  sufibred,  and  therefore  fV 
not  a  good  tenant  to  the  prmdfie.  But  it  was  hiU 
by  Lord  Holt  and  all  the  other  Ju4ges»  that  when  # 
^e  was  levied,  or  ta  fisofiment  made  to  ^  laya  sB^ 
his  heirs,  the  estate  was  in  the  cpgniaee  or  AoAa 
not  as  an  use,  but  by  the  commpn«law,  and  lajg^^ 
averred  to  be  so.  And  as  in  this  case  t^  intotttkw 
of  the  fine  plainly  appeared  to  beibr  thej^^ifoee^ 
makix^  a  tenant  to  the  ipnscipe^  t^  use  and  estate. 


Holt.  733. 
11  Mod.  240. 


^\M  foe  jdiowed  to  have  vested  m  J.  S.  and  not  to 
kuu  naull:ed  to  the  cognizor  of  tbe  fine. 

ii6.  In  a  8ub3fiqurat  caae»  Liord  Ox.  JmL  Parker  Thnistout 
ttidt  that  a  fine  baiag  Ism^df  and  no  use  declared,  I'stnuTiz. 
aad  a  i ecoyery  faavkig  been  immediately  after  tuiflbred 
iif  the  same  lands;  the  writ  oi  entry  being  brought 
sgainsit  the  cogni^eee  of  the  fine,  aibowed  that  the 
mtmt  of  levying  the  fitoe  wu%  to  make  a  tenant  tp 

the  prcBcipe. 

jfj.  Jthas  l»^n  oftes  douhtedi  wh^er  a  husband,  a  Husband 
deispd  Svn^  Wfom^  iCQold  make  a  tenant  to  the  uxorb  may 
^(lape  offm  wife^a  hmd,  :«ritbout  her  joining  him  in  »}®"« make  9, 
^  Aoe^    This  doubt  probably  arojse  from  thfi  words  of  Pnedpe 
I^»dTalb&t,i*lj[ve  case  of  Robinson  vXummins,  as  j:e-  withouiKns. 
imrtedby  Mr.£anester>  for  there  JusLordship  is  ssjd  Pa.  167. 
to  haxe  expressed  himself  thus  :&??*'  U  hath  been  seid, 
.that  a  &me  tMMt  in  tai},  sod  her  husband,  icannat 
make  a  tcaaat  to  «the  prex^^  vithout  a  fijae ;  but 
wbaterar  nay  be  the  case  where  a  bAisband  is  mer^ 
seised  iftii^  of  his  wife,  is  not  ioecessary  for  me  .to 
.d^tenQtne ;  because  in  this  «ue  Sir  J.  RohMwon  did, 
by  bis  iptetmacriage^  become  9ntide4  to  m  estate  by 
^e  c^iintasy ;  ^  thecefore  he  fUone,  without  his  .vjie'^ 
liining,  jnigbt  hsisre  made  a  good  tenant  to  th^ 

i48^  im  aa  opinion  .giwn  by  ^  late  by  M>.  Bool^  ga^;  snd 
/W  tibia  siiject,  be  observes,  ithat.tbis  je^iort  <rf  I^r^  vJ?!T436. 
Talbot's  argument  isiococrect;  that  ihe  himself  .w«3  ^^^^^  ^^^^ 
pres«»t  at  4he  hearmg  of  that  C9^,  aod  jiad  a  very 
fiitt  iD9te  of  it;  and  tbst  Lord  Talbot's  wordis  were 
Aese  :-^"KI  shouldlay  it.dftwijjs  arole,  tfiat  wherjp 
jAe  wi^  is  estitied  to  an  e«tate  tail  ia  possesion,  he^r 
hwil^aod  afid  she  could  not  make  a  tegant  to  the 
§K0cifie^  for  tba  doQking  ^  th^  ^Otail,  withput  a  ^e, 
because  the  Jlajr  is  supposed  tp  usj^xnt  no  other 
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method  by  which  a  woman  under  coverture  can 
convey  her  freehold^  but  by  fine,  I  should  shake  many 
of  the  common  recoveries  of  the  kingdom ;  for  what- 
ever may  have  been  the  practice  of  some  overcautious 
conveyancers,  yet  I  believe  it  hath  often  been  held 
that  the  husband  alone  may,  by  deed  only,  and 
without  any  fine  levied  by  the  wife,  convey  a  sufficient 
freehold  to  the  grantee  to  make  him  tenant  to  the 
praxijpe.** 

4i9*  This  latter  opinion  seems  to  be  perfectly  con- 

aistent  with  the  principles  of  the  common  law;  for 

1  Inst.  351  a.  Jjotd  Coke  savs — <*  If  a  man  taketh  to  wife  a  wonian 

273  b  ' 

who  is  seised  in  fee,  he  gaineth  by  the  intermarriage 

an  estate  of  freehold  in  her  right;  which  estate  is 

sufficient  to  work  a  remitter/'-— ^It  must  be  the  same 

1  Roll.  Ab.     where  a  man  marries  a  woman  seised  in  tail ;  for  a 

cmb  T  n-     ^^^^  covert  caimot  have  a  seisin  distinct  firom  ber 

1 08.  husband.    And  on  this  ground  it  has  been  firequently 

determined,  that  the  husband^s  conveyance  is  suffi- 
cient to  transfer  a  good  estate  of  freehold,  during  the 
Pa.  72.         joint  lives  of  the  husband  and  wife.     Mr*  Figot  was 

of  the  same  opinion,  having  laid  it  down,  that  a 
husband  seised  jointly  with  his  wife»  whether  by 
moieties  or  entireties,  or  seised  only  in  right  of  ^ 
wife,  might  create  an  estate  of  freehold  during  the 
<coverture,  and  thereby  make  a  good  tenant  to  the 
praecipe.  And  this  point  was  expressly  determined 
in  the'foUowing  case,  stated  by  Serjeant  Roll. 
Roll.  Ab.  SO.  A  husband  seised  in  right  of  his  wife  (oi  Hf^ 

dt.  Rea)7.     remainder  in  tail  to  B.,  remainder  to  C,  bargained 

and  sold  the  Land  to  another,  against  whom  aprac^ 
was  brought,  who  vouched  him  in  remainder ;  and 
so  a  common  recovery  was  suffered.  Adjudgedi  that 
the  recovery  barred  the  remainder,  because  the  btf- 
gainee  was  a  good  tenant  to  the  prasdpe. 
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51.  It  has  been  a  frequent  practice,  ever  since  the  Fec^ent. 
introduction  of  common  recoveries,  to  make  a  feoff- 
ment, with  livery  of  seisin,  of  the  lands,  to  the  person 
against  whom  the  writ  of  entry  was  intended  to  be 
brought,  it  being  a  common  opinion,  that  a  feoffinent 
was  the  most  secure  conveyance  by  which  a  tenant 
to  tiieprarcipe  could  be  made }  because  if  the  feoffor  Vide  Tit.  32. 
was  in  possession  at  the  time  when  the  livery  of  ^'  ^*  *  ^^* 
seisin  was  made,  thiE^  feofiinent  was  supposed  to  pass 
a  good  estate  of  freehold,  either  by  right  or  by  wrong, 
that  is,  by  disseisin ;  but  this  doctrine  has  in  some 
respects  been  denied  in  the  following  case. 

52i  In  an  ejectment  for  lands  in  Gloucestershire,  Taylor  ex 
the  jury  found  a  special  verdict,  that  Sir  Robert  Jf ho^jJJ^ 
Atkyns,  senior,  being  tenant  for  life,  with  remainder  i  Burr.  60. 
to  his  first  and  other  sons,  reversion  in  fee  to  himself,  q^J^  533^ 
with  a  power  of  appointing  a  jointure  to  any  afler- 
taken  wife,  married  Ann  Dacres,  and,  pursuant  to  his 
power,  limited  the  lands  in  question  to  the  said  Ann 
Dacres  for  her  life  as  a  jointure.     Sir  Robert  Atkyns, 
senior,  made  his  will  duly  attested,  *  and  devised  his 
reversion  in  fee,  expectant  on  the  estate,  tail  limited, 
to  his  first  and  other  sons,  to  Mr.  Atkyns,  the  lessor 
of  the  plaintiff     Sir  Robert  Atkyns,    senior,  died, 
leaving  a  son.  Sir  Robert  Atkyns,  junior,  who  entered 
on  all  the  estate,  except  that  part  which  was  limited 
to  Lady  Atkyns  for  her  jointure,  on  which  she  en^ 
tered.    Lady  Atkyns  being  in  possession  of  these 
lands,  an  ejectment  was  brought  against  her  in  the 
Common  Pleas  by  John  Philips,  on  the  several  de- 
mises  of  Sir   Robert   Atkyns,  junior,   and  Joseph 
Walker,  for.  the  recovery  of  the  premises  in  question, 
on  the  ground,  that  Sir  Robert  Atkyns,  senior,  had  . 
no  power  of  appointing  her  a  jointure  -,  and  the  same 
was  tried  at  the  bar  of  the  Court  of  Common  Pleas» 
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aiheti  k  vfeMict  i^A&  fouiia  for  thfe  plldfit^  btL  ^rlkh 
jiid^^nt  "MA  entered^  mA  a  writ  df  Aa^^  jitott 
poisessidHein  wad  6ued  dut  tind  executed  i  dfid  £Hr 
Robert  Aikj^^,  juniof,  ^titei*ed  illtd^'  tod  w»«  iH  poB* 
session  6^  the  plremis^ft.  Sir  Rbbeft  Atk^ilB,  jiinior) 
bieitig  thus  in  posB^sdbil  dating  th^  lifetime  of  lady 
Atik3)lis,  mkde  a  fbbfllneilt  of  the  premiise^)  ^thK^ 
of  seifidti,  to  JAm^s  Eurle^  in  brdel*  to  mak^  him  tenttt 
to  the  preecipe,  for  the  putpb^e  of  saferibg  a  ccon- 
nibn  r^bveiy,  \^hibh  it  wag  thereby  diedar^  AM 
enute  to  the  use  of  Sir  j^obert  At&yttit,  junioTi  bis 
heirs  and  assigns  for  ever.  A  c^ihittbii  recov6l^  Wis 
accordingly  Sliflfered^  iii  ^hifch  fte  #rit  of  efltry  was 
bi^ught  against  Janies  Eatle,  the  feoffet^  who  tdttthtd 
Sir  Robert  Atkyn^  juttibt)  ai^d  his  wife^  and  thiy 
vouched  over  the  common  vouched.  Sit  lt()bW 
Atkyifis^  juiiior»  tonlinued  to  j^osi^^siotiv  froft  ^ 
time  of  the  fecovety  until  November  1711,  ^en  fce 
died  without  in^sue.  Lftdy  Atk)nus  tike  j<)mttas» 
brought  ail  ejectmetit  agaittft  Eob^t  AdtyhB^  th^iieir 
a;t  law  of  Sir  Robert  Atkyfts,  junioir,  for  the  wcDveiy  rf 
her  j<^tfl!re  i  the  cause  havittj^  bi^en  tried  «t  the  ^^ 
tiie  Court  bfCouimon  Heaft^  and  it  ap^eani%  evidefiti^ 
to  the  Court,  that  Sir  Rob^  Atkyns,  vetiiok',  hd  i 
power  of  appointing  a  IcdAtur^  to  liady  AdcyiAy  ^^rifich 
he  trad  ddyexecute^  laid  tiiat  tlie%merV^<l 
vfw  dearly  w'rong,  a  general  verdict  wot  giv^  ^ 
tire  plaintifi^  on  wfaidi  judgihent  Was  enteifed,  ^ 
Lady  Atkyns  was  restoi^  to  tiie  possesmm  of  W 
premises*  and  continued  isieised  d  tfaem  unt3  the 
time  dT  her  death*  The  Jrirmcspal  ^uesrtion  in  ^  . 
case  was*  whether  liie  tecoveiy  was  well  sufibt^^^ 
which  entirely  depended  iqpon,  idiether  Jatnes  SM^ 
thefeoflfee  of  Sir  Robert  Adcyas^  Was  «^tod  tsMBt 
to  liie  jpnrapr^ 
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It  muB  contend^  on  the  part  of  the  plalntillS  that 
the  recovery  was  not  well  suffered ;  and,  to  show  that 
James  Earle  took  no  estate  by  the  feoflQnent,  which 
oould  make  him  a  sufficient  tenant  to  the  freehold,  to 
answer  the  writ  in  a  common  recovery,  it  would  be 
material  to  consider,  firsts  whether  Sir  Robert  Atkyns» 
junior,  was  tenant  in  tail  in  possession ;  and,  secondly, 
supposing  him  to  be  only  tenant  in  tail  in  remainder, 
whether  his  feoffinent  conveyed  the  irephold  to  James 
Eaile  by  disseisin  ?  As  to  the  first  of  these  questions, 
if  Sir  Robert  Atkjms  had  been  tenant  in  tail  in  pos- 
session, his  bargain  aiid  sale,  his  lease  and  release,  his 
frie,  or  his  feoffinent,  would  have  conv^ed  a  bas^ 
fee ;  and  operating  by  way  of , discontinuance,  voidable 
^ther  by  the  entry  or  action  of  the  issue  in  tail,  or  re- 
nainder-man,  woul4  have  made,  by  discontinuance, 
a  sufficient  tenant  of  ^e  freehold ;  but  Lady  Atkyns, 
iSb/t  jointress,  was  seised  of  the  freehold  for  life,  at  the 
tune  of  making  the  feofiSnent,  and  never  joined  in  con-  » 

veying  an  estate  to  the  feodfee ;  the  fec^lSnent,  there- 
lore,  being  only  the  act  of  the  tenant  in  tail  in  re- 
mainder, must  either  pass  an  ^tate  by  diss^sin,  or  was 
absolutely  yoid.  Then,  whether  the  feoffinent  con- 
veyed the  ireehold  to  John  Earle,  so  as  to  make  him  a 
good  tenant  to  the  precipe  by  disseisin,  depended, 
ftrst,  on  Sir  R.  A's  entry }  secondly,  on  his  feoffinent. 
By  his  entry,  he  gained  no  freehold ;  by  his  feoffinent, 
lie  eenveyed  no  est^^e ;  for,  as  to  his  entry,  it  was  made 
under  %  mistaken  judgment  in  ejectment,  for  Lady 
Atkyos,  ^  tiie  jointresSf  recovered  possession  again  in 
e^eotbient ;  by  which  second  ju^ment  his  title  was 
fCsaffirmed^  and  as  the  first  judgment  was  plainly 
wrong,  his  entry  must  be  considered  as  the  mere  act 
of  tenant  in  tail  in  i:emainder.  Sy  the  judgmaot 
ip  4§6Ctmenty  he  could  recover  nothmg  but  the  term  $ 
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the  point  of  that  action  is,  that  the  plaintiff  may  gain 
possession  under  his  term.    The  possession  of  tbe 
lessee  being  that  of  the  lessor,  the  way  in  which  it 
always  operates  to  the  lessor's  benefit,  is,  that  by  ob- 
taining judgment  for  the  possession  of  his  supposed 
tenant,  he  is  enabled  to  enter ;  and,  having  entered, 
the  possession  unites  with  any  present  freehdd  in 
himself,  whether  it  be  a  particular  estate,  or  an  estate 
in  fee  according  to  his  right.    But,  in  this  case,  Sir 
.  Robert  Atkyns  had  no  present  estate  of  freehold  in 
himself,  he  gained  only  a  bare  possession,  and  tbe 
freehold  still  remained,  in  judgment  of  law,  in  tbe 
jointress,  who  had  the  right  to  it :  the  entry  of  Sir 
Robert  Atkyns  under  the  judgtnent,  must  be  a  lawful 
entry ;  whether  the  sheriff  executes  the  writ  and  gives 
possession,  or  whether  the  party  is  his  own  officer, 
and  executes  it  for  himself  by  taking  possession,  it 
has  been  held,  that  the  entry  is  equally  lawful  in  either 
method,  if  it  pursues  the  judgment.    But  his  posses- 
sion being '  recovered  without  title,  no  holding  over 
could  gain  the  freehold ;  and  his  entry  being  lawful, 
no  holding  over,  though  wrongful,  could  create  a 
disseisin,  or  change  the  cause  of  his  possession ;  .so 
that  his  conveyances  were  absolutely  void,  he  having 
no  estate  on  which  a  release  would  operate  by  way 
of  enlargement,  and  there  being  no  privity  between 
him.  and  the  owner  of  the  freehold.    As  to  the  feoff- 
ment of  Sir  Robert  Atkyns,  it  might  be  considered  in 
two  lights.     First,  as  a  conveyance,  operating  either 
by  right  or  by  wrong.     Secondly,  as  a  conveyance, 
executed  with  a  particular  intent  of  making  a  tenant 
to  the  prcecipe  in  a  common  recovery*  Ihu  As  a  con- 
veyance, generally,  it  was  not  pr  jte  ided  that  it  could 
operate  by  right ;  it  could  only  then  be  construed  to 
convey  a  freehold  by  wrong.    But  it  was  a  necessaty 
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consequence  of  the  reasoningupon  Sir  Robert  Atkyns's 
entry,  that  his  feoffment  was  absolutely  void;  for, 
where  tlie  true  owner  of  the  freehold  is  actually  ex- 
pelled by  the  tortious  entry  of  the  disseisor  taking  vio- 
lent possession  of  the  land,  that  disseisor  has  gained  an 
estate  of  freehold  and  fee,  which  will  pass  by  a  bare 
livery  on  his  feofirn^ent ;  his  force  gained  him  an  estate 
by  wrong,  and  his  feofiinent  will  convey  it.  But,  in 
this  case,  the  entry  and  the  possession  being  lawful  so 
long  as  the  judgment  was  in  force,  the  only  wrongful 
act  from  wliich  a  -disseisin  could  be  inferred^  was  the  . 
leoflfment.  The  giving  livery  upon  that  feoffment, 
not  followed  by  any  possession  of  the  feofiee,  could 
never  make  a  disseisin  in  the  strict,  original,  and  legal 
sense ;  it  would  be  a  disseisin  merely  at  the  election 
of  the  rightful  owner  of  the  freehold,  and  for  the  sake 
of  his  remedy.  It  was  the  act  of  his  tenant  for  years, 
and  the  wrongful  feoffee  was  put  into  possession  ;  the 
true  owner  might  either  accept  his  rent,  and  treat 
him -as  an  under-tenant  and  assignee  of  the  term,  or 
he  might  maintain  an  assize  and  recover  the  freehold. 
If  the  wrongful  feoffor  continued  in  possession  by 
collusion  with  his  feofiee,  as  in  the  present  case,  the 
true  owner  was  under  no  necessity  to  take  notice  of 
the  feofiment ;  he  was  not  bound  to  consider  his  own 

m 

tenant  as  a  disseisor,  and  himself  as  out  of  possession, 
but  still  had  it  in  his  election,  either  to  accept  his 
rent,  distmin  and  bring  an  action  for  it,  or  to  proceed 
in  a  real  action  for  recovery  of  the  freehold,  as  in 
case  of  a  forfeiture.  Thus,  the  feofiinent  of  tenant 
for  years,  or  tenant  by  sufferance,  would  make  a  dis- 
seisin for  the  benefit  of  his  lessor^  in  respect  of  that 
remedy  which  the  lessor  might  elect  to  take ;  but 
estates  in  remainder  could  not  be  displaced  without  a 
tortious  entry ;  and,  as  to  such  remainders,  the  feoffs 
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meiit  wa8  absolutely  void  in  law.  Sd,  Aft  a  ew- 
veyance,  executed  with  the  particular  intent  to  BQ«ke 
a  tenant  to  the  prtecipe  in  a  common  recovery,  it  had 
never  yet  been  determined,  that  the  feoffinent  of  a 
tenant  for  years,  being  also  tenant  in  tail  in  remainder 
perfected  by  livery  upon  the  land,  under  colour  of 
lawful  possession  eo  animo,  to  make  a  tenant  of  the 
freehold  in  k  common  recovery,  would  be  sufficient 
to  support  the  judgment  in  that  recovery,  and  aiaUe 
him  to  bar  his  own  and  the  subsequent  estates ;  if  so, 
then  a  tenant  in  tail  in  remainder  might  suffer  s 
recovery  in  every  instance,  vas  freely  as  a  tenant  io 
tail  in  possession,  pot  only  without  the  ccmcurreociP 
of  the  immediate  owner  citke  freehold,  by  his  joioiBg 
in  it  as  an  essential  party,  or  surrendering  his  eststes, 
but  even  without  asking  his  consent,  or  giving  Urn 
any  notice.  By  cdkision  with  the  tenant  for  yeais, 
by  secret  practices,  to  take  advantages,  of  a  vsciat 
possession,  when  the  tenant  of  the  freehold  was  ab- 
sent from  his  house  or  land*  he  might  execute  a 
feoffiaent,  and  then  su&r  a  eonupon  recovery,  t9  m- 
ticipate  that  ri^t  which  the  Jaw  has  wisely  and  jas^ 
postponed,  till  he  should  diance  to  sueoead  io  tlie 
/order  iti  the  enlail.  If  this  method  c£  mtSdimg  reeo- 
veries  were  once  estaUiAied  as  l^al  the  eldest  s(W 
of  the  ficst  iamdies  in  Snglandt  who  aw  tenants  in  taS 
in.  ittBamdei;  expeotant  cm  fcfae  estate  ^  1  afe  of  tbs 
father,  nii^t  dispose  ^  the  inheritance  of  tbair 
nststesattheageofibreafty-^cie,  against  the  eoasant 
and  in  spite  oi  the  authority  or  the  fiioehekiL  of  tkw 
parents.  'Conveyasioes  to  make  a  tenant  to  lie 
praecipe  in acommon  i^covery^  arcDonsidered as swae 
instruments  to  make  parties  isL  a  fictitious  actim*  io 
serve  die  purpose  of  3iun  who  means  to  anfier  H^w- 
covery.    &icfa  aieoffoe,  as  in  the preamt caa^  w» 
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often  Waited  a  mere  acM^  Jkhube.  If  he  was  tenant 
for  years  of  the  lands  conveyed  by  tiie  feofifaient 
before  the  making  of  it,  his  term  Would  not  merge  in 
the  fee-simple )  no  dower  could  arise  out  of  it ;  his 
judgments  or  statutes  would  not  bind  it.  This  being 
the  uniform  teilor  of  determinations  in  courts  of  law, 
in  which  the  intent  of  the  conveyance  has  been  con- 
sidelred,  and  not  the  mere  legal  operation  of  it,  it 
followed,  that  the  validity  of  the  estate  must  depend 
en  the  right  and  power  of  him  who  made  it  to  suffer 
a  recovery^  If  the  feoffor  had  no  such  right  or  power, 
his  feoffinent  was  void;  and  the  estate  conveyed, 
being  foutaded  in  fraud,  Was  as  no  estate,  in  judgment 
of  law.  The  common  law  avowed  these  principles, 
and  the  Legislature  had  adopted  them ;  for  the  sta- 
tiite  14  Geo.  II.  c.  20.,  vfidch  was  .made  to  support 
comvaon  recoveries  against  nice  exceptions,  and  to 
raise  presumptions  in  favour  of  them  after  a  limited 
tmie,  most  anxiously  provides,  that  the  persons  joinilig 
iii  such  recoveries  sfabuld  have  sufficient  estate  and 
power  to  si:^r  the  same ;  as  if  tiie  Legislature  bad 
ibreseen  the  present  case,  and  were  aware  ^and  afitiid 
l^iat  tenants  in  tail  m  remainder  might,  by  cplooi'  of 
that  law,  in  fiiture  times  su£fer  common  reoovertes, 
without  the  roncurrence  of  the  true  ittunedtate  owner 
eif  the  freehold. 

On  the  other  side,  it  was  aJqgued,  thart  this  itscoviefy 
was  valid,  and  that  James  Earie  was  actually  tenant  of 
liie  freehold  when  jniigment  was  given.  First,  because 
when  Sir  IU)beit  Atkyns  entered,  in  conse^ence  of  t^ 
jodgment  which  he  obtained  against  Lady  Atkyns,  the 
jointress,  he  became  tenant  in  taH  in  possession.  Se« 
6ondly,  because  even  if  he  were  only  tenant  for  years^ 
his  feoffinent  would  conVey  an  estate  of  ireehold.  In 
9appott<i£  the  firstof  these fiosfdans,  it w«s  aiigued^ 
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that  a  judgment  is  an  act  of  law,  andt  whilst  it  con- 
tinues in  force,  destroys  the  title  of  the  adverse  party. 
A  judgment  in  ejectment,  by  which  only  the  possessioD 
is  recovered,  not  only  destroys  the  right  of  possession 
which  was  in  the  adverse  parly,  but  gives  a  right  of 
possession  to  the  recoveror.  If  the  judgment  in  qect- 
ment  did  not  produce  this  effect,  the  lessor  of  the  plain- 
tiff could  not  enter,  or  be  entitled  to  the  writ  oihabert 
fioM  possessionem  ;  but  his  having  a  right  to  enter  and 
sue  out  that  writ,  infers  his  right  to  the  possessicm. 
Whilst  the  judgment  stands  in  force,  it  removes  an  in- 
tervening estate  out  of  the  way,  and,  during  that  time, 
it  is  the  same  thing  as  if  it  had  never  existed,  and  the 
recoveror's  right  to  the  possession  will  continue  until 
judgment  is  reversed  by  error,  or  falsified  in  another 
action. .  In  consequence  of  these  principles,  it  followed, 
that  the  right  to  the  possession  and  the  remainder  in 
tail  meeting  in  the  same  person,  and  that  person  being 
Sir  Robert  Atkyns,  the  possession  and  the  remainder 
in  tail  united,  and  Sir  Robert  Atkyns  became  seised 
of  an  estate  tail  executed,  or,  in  other  words,  of  an 
estate  tail  in  possession.  If  the  nature  of  an  action 
of  ejectment,  and  tlie  consequence  resulting  from  a 
recovery  in  it,  were  considered,  it  would  appear  in  a 
clearer  light*  An  ejectment  is  a  possessory  action,  in 
which  almost  all  titles  to  land  are  tried }  whether  the 
party's  title  is  to  an  estate  in  fee,  tail,  for  life,  or  for 
years,  the  remedy  is  by  one  and  the  same  action.  In 
an  action  of  ejectment,  the  plaintiff  recovers  only  the 
possession  of  the  land,  and  the  execution  is  of  the 
possession  only ;  but  if  the  lessor  of  the  plaintiff  re^ 
covers  only  the  possession  of  the  land,  it  may  be 
asked,  how  he  becomes  seised  according  tor  his  title  ? 
To  which  it  may  be  answered,  that  when  a  person  is 
in  possession  by  title,  as  every  person  is  who  enters 
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in  execution  of  a  judgment  in  ejectment,  becauae  the 
law  does  no  wrong,  the  possession  and  title  unite ; 
for  it  is  a  rule  of  law,  that  when  a  man,  having  a  title 
to  an^estate,  comes  to  the  possession  of  it  by  lawful 
means,  he  shaH  be  in  possession  according  to  his  title. 
As  where  the  title  is  to  have  a  fee,  he  becomes  seised 
in  fee ;  where  the  title  is  to  have  an  estate  tail,  he 
becomes  seised  of  an  estate  tail,  and  so  on  ;  the  taw 
casting  the  estate  upon  him  according  to  his  title : 
and,  were  it  not  so,  an  ejectmept  would  be  the  most 
inefl^ctual  remedy  for  the  trial  of  titles  to  estates,  and 
would  never  answer  the  purpose  for  which  it  was 
brought  into  use,  if  the  lessor  of  the  plaintiff  acquired 
no  more  than  a  bare  possession  after  an  execution  or 
entry  on  a  judgment  in  ejectment.  In  support  of  the 
second  position,  it  was  said,  that  afeofiment  operated 
on  the  possession,  without  any  regard  to  the  estate 
or  interest  of  the  feoffor.  A  grant  operated  on  the 
estate  or  interest  whidi  the  grantor  had  in  the  thing 
granted.  To  make  a  feofifinent  good  and  valid,  ^*  ^  ^^^ 
nothing  was  requisite  but  possession ;  and  Where  the  i  Insu  366  h. 
feoffi>r  had  the  possessioUf  although  it  was  but  a  bar^ 
and  naked  one,  yet  a  freeihold  or  fee*simple  passed 
by  reason  of  the  liveiy.  It  was  no'  plea  in  avoidance 
-oi  a  fedSinent,  that  the  feoffor  had  nothing  in  the  Yew-Book, 
land  at  the  time  of  the  feoffment,  because  the  land  *^*^-^-  ^'^• 
passed  by  the  livery ;  if  the  operation  of  the  feoff, 
ment  was  questioned,  the  only  plea  was,  ne  enfeoffa 
pas,  which  put  in  issue  only  the  livery.  Lord  Chief 
Justice  Holt  laid  it  down  as  clear  law,  in  the  case  of 
Hunt  V.  Bume,  that  if  a  lessee  for  years  makes  a 
feoflKnent  with  livery,  though  the  lessor  be  on  the 
land  protesting  against  it,  yet  the  land  passes,  be- 
cause the  lessee  was  entitled  to  the  possession.  And 
this  opinion  was  supported  by  the  determination  in 
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Cro.El.32i.  the  case  of  Read  a^  HcNpetib  v. Eifinftmit  ^oe 

the  question  was^  if  a  feoftnent  hy  a  lessae  fbr  yem, 
the  lessor  being  upon  the  la»d,  was  a  good  fsoffiseit? 
tor  it  was  pretended^  that  hia  being  upon  the  land 
g^arded  it  fo  that  no  feottnent  could  be  insde$  but 
the  Court  was  of  opinion^  iliat  the  fimflBMat  ms 
good»  beeause  the  lessee  had  «he  sole  fight  ts  the 
possession,  and  livery  ought  alwaya  to  be  fffm 
of  the  possas^n.  Before  the  statute  of  vses,  a 
cestui  que  use  ^conveyed  the  use  hy  bargain  and  nhi 
and  afterwards  levied  a  fine  to  a  etiaager.  Aad  tbe 
questicm  was,  whether  the  fine  was  not  void,  is 
neither  of  the  parties  had  any  titdag  in  the  land?  ft^ 
by  the  bargain  and  sale,  the  use  was  in  the  bai^giiDeei 
and  notihing  was  in  the  bargainor  or  ja  tM  straDgtf* 
It  was  argued,  that  if  this  fine  was  iMt  good,  fffSt 
inconveniences  would  follow,  for  that  vasfiy  reco- 
veries had  been  auflered  against  the  baigai&or  ito 
he  had  conveyed  >tbe  we :  to  which  S^tzfaeAeit  » 
Year  Book*  f^^f  ^'  It  is  tiie  fiiUy  ^  purohaoefs  that  they  do  a^ 
27H^s.2Q.  take  a  feoifiiient  fram  ii»  ce$kd  que  use  *bef[iie  tiie 

jme  is  levied;  for  if  they  do»  4he  five  wlill  te  fpoi 
I,  fcHT  my  part,  (says  -he)  will  neyer  pucehaae  sof 
land  without  taking  a  leoffinen!t»  so  tluit  i  may  heii 
possession  v(fh%n  4he4Bneis  levied  ^  for4Jiratbe£s^ 
will  undoidrtecfy  be  good.*'  *The  ^Mssesalon  here 
spoken  of  ffiust  be  a^cditfld  at  least, 4>ecause  notfaiif 
less  l^n  a  fireehold  .will  aiqipost  a  fine;  §ot  if  neithtf 
the  <iogmmT  nor^iogniaeehad  an  estate  of  fitedioldil 
possession,  r6mainder,'0r  rev«R9tton,at«het]ineofic!vy' 

ing  the  fine,  it  would  be  void,  ^e  &offineHt  hec» 
spoken  of  is  the  feoffinent  of  a.eestui  que  ^ise  after  lie 
had  parted  with  tiie  use,  and  whilst  the  t&eehold  sad 
inheritance  of  the  estate  was  in  the  feo&es,  ^  that  it 
was  the  feoffinent  of  a  person  wl|o  had  only  a  baie  and 
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ftaked  pOflsesaioB  (vmaceompmihd  with  right)  to  a 
sttWiger.  This  wm  the  opinion,  and  this  was  tihe 
pmclice)  of  one  of  the  greatest  lawyexs  of  the  age. 
The  observations  upon  Mie  opimonof  Eit£hei4>ertare, 
that  if  a  feofifaient  from  the  cestm  que  use  to  a  stran- 
gtTf  aSVer  he  had  conveyed  the  use,  wotdd  hav^  made 
^  fine  undoubtedly  good,  tJie  like  feoffinent  would 
have  made  a  good  tenairt  to  the  praxipe  ;  and  ibr 
this  irfam  reason,  because  the  feoiflBnent  passed  a  free- 
hold. There  is  a  case  tn  Dyer,  d40^  where  the  feoff- 
ment of  a  person  in  remainder,  in  the  absence  of  1%e 
tenant  Ibrlife,  was  determined  to  be  a  good  feoffment. 
The  case  was,  a  remainder-man  in  fee  enfboffinl  a 
stranger,  in  the  absence  of  a  tenant  for  life,  who 
neither  attorned  nor  assented  to  the  feofEooent,  bat 
oecopied  tlie  estate  during  his  Kie ;  and  it  was  \xASl 
t&  be  a  good  feoffment  for  the  fee^simple.  And  m 
Ae  tmse  before  Itie  Oomt,  the  ieoffinent  was  made 
\fj  iSir  Robert  Atkytn  the  remainder-man,  ra  the 
ibttMce  of  Hie  4enaift  for  fife,  who  neiAter  attorned 
lor  asBenfeedy  «id  who  oecopied  l&e  ertarte  daring  her 
life.  A'ffistinction  was  ntad^  1l)etween  ri^tfol  and 
ttrreng^  conveyances.  A  fine,  Telease,  or  bargain 
Md  sale,  are  caBed  ligfatfui  conveyances,  and  a  feoff^ 
nmit  a 'v^ongfid  one ;  but  no 'such  distinction  exists, 
ferall  conveyances  are  in  themselves  equafiy  Tightfid» 
ud  are  to  be  made  use  of  according  to  the  nature  of 
the  case  to  which  tiiey  are  ^qypikrable ;  that  a&edmld 
ivould  not  pass  by  a  fine,  release,  or  bargain  and  sale, 
&om  a  "person  m4io  had  only  a  bore  and  naked  posses- 
iion,  did  not  proce^  from  these  conveyances  being 
It^ful  ones,  but  from  l!be  nature  of  them,  whose 
pr(^>ertrjr  it  was  to  convey  nothing  but  what  the  maker 
oFtbem  might  lawfully  convey,  because  they  operated 
^  a^iemt  \  tiierefore,  to  itdfer  from  thence,  that  a 
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fireehdd  would  not^pass  by  a  feoffment,  which  was  a 
conveyance  of  a  different  operation,  and  whose  pro- 
perty was  to  pass  a  freehold  and  fee  by  force  of  the 
lively,  was  an  inconclusive  argument :  every  one  who 
can  get  into  possession  has,  and  ever  had,  a  power  to 
make  a  feoffment,  for  the  law  makes  no  distinction  of 

# 

.    persons ;  and«  whenever  a  tenant  in  tail  in  remainder 
had  obtained  the  possession,  whether  by  right  or  by 
wrong,  and  had  done  an  act  whilst  in  possession  to 
make  a  tenant  to  the  jnwcipe,  in  order  to  suffer  a 
common  recovery,  no  instance  could  be  produced 
where  such  an  adt  had  been  adjudged  fraudulent, 
unfiiir,  or  irregular.  The  principal  argument,  opposed 
to  the  doctrine  here  laid  down,  might  be  reduced 
to  the  head  of  inconvenience.    But  the  question  uros 
not,  what  inconvenience  would  attend  the  determi* 
nation  either  way,  but  what  was  the  law.    The  in- 
convenience, if  there  were  one,  arose  from  the  nature 
and  operation  of  a  feoffinent,  and  could  not  be  av(»ded 
but  by  taking  away  that  conveyance,  or  depriving  it 
of  an  operation  which  it  had  been  allowed  to  have  by 
all  the  sages  of  the  law.   But,  to  do  that»  was  not  in 
the  power  of  a  court  of  justice ;  since  no  maxim  of 
the  common  law  could  be  abrogated  or  abolished, 
*  but  by  a  legislative  authority.    It  was  once  thought 
to  be  a  great  inconvenience,  that  a  descent,  i^un^ 
diately  after  a  disseisin,  should  take  away  the  entiy 
of  the  person  disseised ;  at  another  time,  it  was  thought 
to  be  no  small  one,  that  the  son  should  lose  his  patri- 
mony because  he  happened  to  be  bom  out  of  time ; 
and,  until  lately,  an  heir  might  have  been  deprived 
of  his  family  estate  by  the  warranty  of  an  ancestor, 
who  was  never  in  possession  of  it.    These  inconve^ 
nieuces  were  as  great  as  that  which  was  pretended  to 
Arise  from  the  feoffinent  of  a  tenant  in  tail  in  remain- 
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dBT,  e^eetant  on  to  estate  for  lif^,  and  yet  they 
coQlimied  through  ages,  till  the  legislature  took  them* 
away.  When  the  law  was  doubtful,  it  might  be  allow- 
able to  draw  an  argoment  from  inconvenience  j  but 
wh^re  the  law  Was  cl^ar  and  precise,  ad  it  was,  th^t 
the  feoffment  of  a  person  in  possession,  let  him  tome 
to  the  posses&iod  how  he  would,  passed  a  fee,  an 
afgtfiAent  from  inconvenience  was  not  admissible, 
becauife  it  tetided  to  undem^ine  and  overthrow  the 
law. 

J^jcttd  Mansfield  delivered  the  resolution  of  the 
Courts  of  whidi  I  shall  |>Fesent  the  reader  with  an 
abstract,  ad^  far  as  it  relates  to  the  validity  of  the  re-  - 
c^ety^  "  As  Lady  Atkyns  had  an  estate  for  life  in 
thfe  premisses,  altd  did  not  join  by  surrender  or  other- 
wise,' in  ai4y  conveyance  of  the  freehold  to  James 
EMie,  the  tenant  to  the  prcecipe,  the  great  question  is, 
whether  James  Earle  bad  acquired  the  freehold  by 
didseisin  ?  The  better  to  judge  of  this  question,  it 
will  be  proper  to  attempt  finding  out  what  the  old 
law  meant  by  a  disseisin,  which  constituted  the  tenant 
of  the  freehold,  in  respect  of  every  demandant  suing 
out  a  prctcipe,  although  the  owner's  entry  was  not 
taken  away  j  for,  where  the  right  of  possession  was 
acquired,  and  the  owner  put  to  his  resd  action,  there, 
without  doubt,  the  possessor  had  got  th^  freehold^ 
though  by  wrong.  Seisin  is  a  technical  term,  to  de- 
note the  completion  of  that  investiture  by  which  the 
tenant  was  admitted  into  the  tenure,  and  without 
which'  no  freehold  could  be  constituted,  or  pass. 
Sciendum  est  feudum  sine  ivfoesHtura  nuUo  mode  con-  ^^^^  ^^  j 
stittd  posse.  Disseisin  must,  therefore,  mean,  sonv^  tit.  25. 
way  or  other  of  turning  the  tenant  out  6f  his  tenure, 
and  usurping  his  place  and  feudal  relation.  Formerly, 
no  tenant  could  alien  without  licence  from  the  lordj 
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when  the  lord  consented,  the.  only  fonn  of  omvey-^ 
ance  was  by  feoffineut»  publicly  made  coram  paribuSf 
with  the  lord's  concurrence.     Homage  or  fealty  was 
solemnly  sworn,  and  suit  of  court  and  services  were 
frequently  done.    The  freeholder  represented  the 
whole  fee,  did  the  duty  to  the  lord,  and  defended 
the  whole  fee  against  strangers.   The  freehold  never 
could  be  in  abeyance,  because  the  lord  must  never 
be  at  a  loss  to  know  upon  whom  to  call  as  his  toiant; 
nor  a  stranger  at  a  loss  to  know  against  whom  to  bring 
his  prcedpe.  From  the  necessity  of  there  being  always 
a  visible  tenant  of  the  freehold,  and  the  notoriety 
who  acted  and  did  suit  and  service  as  such,  many 
privileges  were  allowed  to  innocent  persons  deriving, 
title  from  the  freeholder  de  facto.  The  statute  of  ^ 
emptores  terranmij  and  other  statutes  which  extended 
the  power  of  alienation  to  the  King's  tenants  incapikt 
the  frequent  releases  of  feudal  services,  the  statutes 
of  uses  and  wills,  and,  at  last,  the  total  abolition  of 
all  military  tenures,  have  left  little  more  than. the 
names  of  feoffment,  seisin,  tenure,  and  freeholder, 
without  any  precise  knowledge  of  the  things  originally 
signified  by  these  sounds.     The  idea  which  modem, 
times  annex  to  freehold  or  freeholder,  is  taken  merely 
from  the  duration  of  the  estate.    Copyholds,  and  the 
customary  freeholds  in  the  north,  retain  some  faint 
traces  of  the  old  system  of  feudal  tenures*    It  is  ob- 
vious how  a  man  inay  visibly  be  the  copyholder  or 
customary  freeholder  de  facto^  in  prejudice  of  the 
rightful  tenant.     It  is  obvious  top,  that,  usurping 
such  copyhold  or  customary  tenure,  is  a  different 
fact  from  a  naked  possession  or  occupation  of  the 
^  land ;  but  whoever  will  look  into  the  practice  of 

otlier  countries,  where  tenures  subsist  with  aUtbe 
solemnities  of  feoffinents   and  seisins,  upon  every 
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diaenge  of  a  tenant  by  descent  or  alienation,  and  upon 
every  usurpation  of  the  real  right,  will  easily  com- 
prehend, that,  formerly,  it  was  as  notorious  who  was 
the  feudal  tenant  de  facto^  as  who  is  now  de  facto 
incumbent  of  a  living,  or  mayor  of  a  corporation. 
Disseisin  is  a.  complicated  fact,  and  differs  from  dis-* 
possessing.     The  freeholder  by  disseisin  differs  from 
a  possessor  by  wrong.     Bracton  puts  many  cases  of 
possession  wrongfully  taken,  which  he  calls  intrusion, 
because  there  was  no  disseisin,  possessio  qua  nuda  est 
amninOf  ei  sine  aUqtio  vesHmentOy  qtue  dicitur  intrusion 
A  particular  tenant,  according  to  the  feudal  notions, 
was  in  as  of  the  seisin  of  the  fee,  of  which  his  estate 
was  a  part ;  if  he  aliened  the  fee,  which  he  could  only 
do  by  solemn  feoffment,  with  the  concurrence  of  the 
ford  of'  whom  the  fee  was  held,  he  forfeited  his  par- 
ticcdar  estate,   for  having  betrayed  his  seisin  with 
which  he  was  intrusted.    But,  on  account  of  the  pri- 
vity and  confidence  between  him  and  the  revesioner, 
and  the  notorious  solemnity  of  the  act  of  investiture, 
his  feoflSnent  disseised  the  reversioner.  Bracton  men- 
tions the  disseisin  in  this  case,  as  a  necessary  conse- 
quence, and  as  a  thing  which  could  not  possibly  be 
otherwise  ; — item  Jacit  quis  disseisinam  cum  quis  in 
seisina  Juerit  ut  de  libera  tenemento  et  ad  vitam^  vel  ad 
terminvm  armorumj  vel  nomine  custpduje^  vel  aliquo  alio 
tnodOf  aUum  Jeoffaverit  in  prejudicium  veri  dominij  et 
fecerit  alteri  liberum  tenementum  /  cum  duo  simul  et 
strnel  de  eodem  tenemento  et  in  sotidum  esse  non  possunt 
in  seisina.     He  considered  it  as  impossible  for  the 
true  tenant  not  to  be  put  out,  when  the  other  actually 
came  into  his  place.    So  late  as  the  32  £liz.  in  the 
case  of  Mathesonv.  Trot,  1  Leon.209j  the  distinction 
upon  which  the  judgment  turned,  was,  "  that  Henry 
Denny  gained  a  wrongfid  possesilion  in  fee,  but.  did 
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not  gaip  any  ^eisnif  so  no  disseisor ;  therefore  the 
decent  to  his  h^  was  not  privileged.'^    The  precise 
definition  of  what  constituted  a  disseisin,  whiph  made 
the  disseisor  tenant  to  the  demandant's jpr^ecipfiy  though 
t}ie  right  owner's  entry  was  not  taken  away,  was 
once  well  known,  hut  it  is  not  now  to  be  found.  The 
mor^  we  read,  unless  we  are  very  careful  to  distin* 
gui^h,  the  more  we  shall  be  confounded ;  for,  after 
the  asaute  of  nwel  disseism  was  introduced,  the  I^ 
gi^ature,  by  many  acts  of  parliament,  and  the  courts 
of  law  by  liberal  constructions,  in  furtherance  of 
justice^  e3(tended  this  remedy^  for  the  sake  of  the 
owner,  to  every  trespass  or  injury  done  to  his  raal 
property,  if,  by  bringing  his  assize,  he  thought  fit  to 
admit  himself  disseised.     The  law  books  tresitt  d 
disseisin  with  a  view  to  the  assize,  which  was  ths 
common  method  of  trying  titles  till  ejectment  came 
into  use.  Littleton^  who  wrote  long  after  the  remedy 
by  assize  was  enlarged  by  statutes,  and^  by  an  e^ui« 
table  latitude  of  construction,  speaks  of  dissdaias 
principally  as  between  the  owner  and  trespasser  or 
possessor,  with  aju  eye  to  the  remedy  by  assize.  These 
are  the  common  places  from  whence  many  desciip* 
tion^  have  been  cited  of  a  disseisin ;  but  such  author 
xitie.s  can  give  little  light  to  the  present  que^iosr 
i^hich  depends,  upon  the  mixture  of  such  a  disseisin  tt 
m^de  the  disseisor  tenant  to  every  demandant,^  ^ 
freeholder  (^a:^/Q  in  spite  of  the  true.owner.  Thooj^ 
the  ternx  disseisin  happer^s  to  be  the  same,  thatliuv 
signified  by  that  word,  as  apfdied  to  the  twxx  cases  o£ 
i^tual  disseisiiH  or  disseisin  Ky  election,  i&verjr  di& 
i^erenL    This  distinction  of  disseisin  at  electiott  is 
made,  in  the  case  of  Blundel^v^  Baugh>  Oo*  Car*3Q9b 
In  a  manuscript  report  of  this  case^  much.fiillertlMfD 
tlie  printed  one,  the  three  iudges,  witli  whom  agreed 
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the  four  Judges  of  the  Common  Fleasi  argued  and 
held,  <'  that  the  lessee  for  years  of  the  tenant  at  will 
Was  a  disseisor,  at  Ae  election  of  the  original  lessoff, 
for  tile  sake  d£  his  remedy,  but  never  could  be  looked 
upon  as  the  freeholder,  or  ^  disseisor  in  spite  of  the 
owner,  ot  with  regard  to  third  persons.'^    And  the 
irianuscript  note  says,  if  upriBcipe  was  brought  againsft 
him,  he  might  say,  <*  I  am  hot  tenant  to  the  freehold." 
If  a  lessee  for  Ufe,  or  years,  makes^  a  feoffment,  the 
lessor  may  still  distrain  for  the  rent,  or  charge  the 
pertoh  to  whom  it  is  paid  as  a  receiver,  or  bring  an 
ejectment,  and  choose  whether  he  will  consider  him^ 
self  as  disseised,  or  not.    Metcalfe  ea  dem.  Parry 
and  others,  which  was  a  case  reserved  at  Salop  assisresT, 
«5th  March  1743,  for  the  opinion  of  the  Court  of 
Exdhdquer,  who  gave  judgment  on  the  24th  ttf  No- 
rember  1743,  was  tiius :  Tenant  in  tail  of  lands  leased 
by  his  father  to  a  second  son  for  lives  (under  a  pow- 
cr)r  upon  his  father's  death  received  the  rent  from 
the  occupier,  as  owiier;  and,  as  if  no  such  lease  had 
been  made,  he  suffered  a  common  recoveiy :  it  was 
held,  that  1^8  was  only  a  disseisin  of  the  freehold  at 
election,  zdi  that  therefore  he  could  not  make  a 
good  tenant  to  the  prtecipe,  and  the  recovery  wad 
adjudged  bad.  I  will  now  consider,  whether  James 
Eaiie  can  be  deemed  a  good  tenant  Of  the  freehold 
by  disseisin.   Disseisin  is  a  fact,  it  is  not  found  ;  all 
thd  jtiry  say  is,  that  soon  after  the  judgment  in  eject- 
mesitf  Sir  Robert  Atkyns  entered,  and  was  in  pos- 
session. This  must  be  taken  to  be  an  entry  in  conse- 
qaence  of  the  judgment ;  it  was  so  considered  on 
setding  the  special  verdict,  otherwise  the  defendants 
have  no  case  v  for  it  is  not  found  that  Lady  Atkyns. 
was  ever  ousted,  or  qmtted  the  possession,  or  that 
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Sir  Robert  was  ever  seised.  Taking  possession  unde^ 
a  judgment  in  ejectment,  never  could  be  a  disseirid 
of  the  freehold.  Suppose  it  a  real  proceeding,  the 
termor  of  a  disseisee  might,  by  the  old  law,  recover 
against  the  disseisor ;  he  might  recover  against  the 
feo£fee  of  his  lessor ;  but  he  could  never  thereby  be- 
come a  disseisor  of  the  freehold  ;  he  never  could  be 
other  than  a  termor,  enjoying  in  the  nature  of  A 
bailiff,  by  virtue  of  a  real  covenant.  In  respect  of 
the  freehold,  his  possession  enured  always  by  right, 
and  never  by  wrong.  If  the  lessor  had  enfeofied,  it 
enured  to  the  alienee :  if  the  lessQr  was  disseised  and 
might  enter,  it  enured  to  the  disseisee  ;  if  his  entry 
was  taken  away,  it  enured  to  the  heir  or  feofifee  of 
the  disseisor,  who,  in  that  case,  had  the  right  of  pos- 
session. Suppose  the  proceeding  (as  it  is)  a  fictitious 
remedy,  then  in  truth  and  substance  a  judgment  in 
ejectment  is  a  recovery  of  the  possession,  not  of  the 
seisin  or  freehold,  without  prejudice  to  the  right,  as 
it  may  aflerwards  appear,  even  between  the  parties. 
He  who  enters  under  it,  in  truth  and  substance  can 
only  be  possessed  according  to  right,  prout  ks  fo^ 
tulaL  If  he  has  a  freehold,  he  is  in  as  a  freeholder; 
if  he  has  a  chattel  interest,  he  is  in  as  a  termor ;  and 
in  respect  of  the  freehold^  his  possession  enures  ac- 
cording to  right.  It  is  found  that  the  ejectment  was 
brought  by  Sir  Robert  Atkyns  to  recover  the  posses- 
&i<H),  but  it  is  not  found  that  he  claimed  the  freehold. 
The  title  must  now  be  taken  as  in  the  special  verdict, 
therefore  it  appears  that  he  had  na  right  to  the  pos- 
session. His  feoffee  could  be  in  no  other  condition 
than  himself;  he  had  a  possession  without  prejudice 
to  the  right,  and  could  convey  no  other.  He  was 
not  in  as  a  particular  tenant  j  there  was  no  privity  of 
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any  seisin ;  he  had  only  a  naked  possession.    Bnt  the 
.case  is  still  stronger;  the  trae  owner  cannot  even 
elect  to  make  a  person  in  possession,  under  a  judg- 
ment in  ejectment,  a  disseisor.    He  could  not  bring 
an  assize  of  novel  disseisin  ;  the  entry  is  not  injusti  et 
sine  judicio,  but  under  the  authority  of  a  court  g£  ^ 
justice,  and  therefore  lawful.     There  is  still  behind, 
though  it  happens  not  to  be  necessary,  a  larger  ground 
upon  which  to  determine  this  question,  and  more 
satisfactory,  because  more  intelligible,  Trom  the  na- 
ture of  a  common  recovery  now,  and  a  f^ofKnent  to 
make  a  tenant  to  the  prcecipe  with  that  view  only. 
The  sense  of  wise  men,  and  the  general  bent  of  the 
people  in  this  country,  have  ever  been  against  making 
land  perpetually  unalienable.     The  utility  of  the  end 
vras  thought  to  justify  any  means  to  attain  it.    No- 
thing could  be  more  agreeable  to  the  law  of  tenures 
than  a  male  fee  unalienable ;  but  this  bent  to  set  pro* 
perty  free,  allowed  the  donee,  after  a  son  was  bom, 
to  destroy  the  limitation,  and  break  the  condition  of 
his  investiture.     No  sooner  had  the  statute  de  dohis 
repeated  what  the  law  of  tenures  said  before,  that  the 
tenor  of  the  grant  should  be  observed,  than  the  same 
bent  permitted  a  tenant  in  tail  of  the  freehold  and  in- 
■heritance  to  make  an  alienation  voidable  only  under 
the  name  of  a  discontinuance ;  but  this  was  a  small 
relief.     At  last,  the  people  having  groaned  for  two 
hundred  years  under  the  inconveniences  of  so  much 
property  being  unalienable,  and  the  great  men,  to 
raise  the  pride  of  their  families,  and,  in  those  turbu- 
lent times,  to  preserve  their  estates  from  forfeiture, 
preventing  any  alteration  by  the  Legislature,  the  same 
bent  threw  out  a  fiction  in  Taltarum*s  case,  by  which 
tenant  in  tail  of  the  freehold  and  inheritance,  or  with 
the  consent  of  the  freeholder,,  might  alien  absolutely^ 
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Public  utility  adopted  and  gave  a  sanctiou  ta  the  doe- 
trine,  for  the  real  political  reason^  to  break  entsk; 
but  the  ostensible  reason,  from  the  fi£titiou8i  reoan- 
pence,  hampered  succeedii^  times  how  to  ttiadi^iMh 
cases  which  vi^re  within  the  falae  reaaaning  given,  kit 
not  within  the  real  policy  of  the  inventioB»  till  st  kttt 
the  I^egialature  applauded  common  recoveries  by  aim- 
riety  of  statutes  As  the  Legislature  has  for  ages 
avowed  the  proposition,  we  may  now  say,  that  eomiBon 
recoveries  are  a  mere  form  of  conveyance,  all  neces- 
sary circumstances  of  form  and  ceremony  are  takeo 
from  its  fictitious  original.  The  policy  of  thisL  spedes 
of  alienation  meant  to  take  a  middle  way  as  to 

r 

entails,  between  perpetuities  and  abaolyut^  pwfOtf ; 
alienations  were^  allowed,  yet  m  such  a  shape  as 
necessarily  required  deliberation  and  delay ;  and  tfaejr 
were  only  allowed  to  be  sdade  by  tenant  in  tail  ia 
possession^  or  by  tenant  in  tail  in  lenaaiioideiv  intk 
the  consent  of  the  owner  of  the  firat  estate  for  li6  r 
the  eldest  son  was  restrained  in  the  lifetime  of  las 
father  or  mother,  or  any  other  ancestor  or  reiatiea 
seised  for  life  under  a  family  settlemenL  The  act  of 
14  Geo.  II.  proceeds  upon  the  parties  to  a  recoveij 
having  power  to  suffer  it :  Sir  Robert  Atkyns  tie 
son  lutd  no  right  to  suffer  a  common  recoveiy,  with" 
out  the  concurrence  of  the  jointress  ;  any  coo* 
trivance  therefore  to  do  it,  without  lier  joinings  it 
artifice  and  evasion.  If*  tenant  in  tail  in  possessioo 
is  disseised,  though,  the  pnecipe  be  brou^t  againat 
the  disseisor,  yet  if  he  is  vouched,  the  recovery  shall 
bar,  because  he  had  power  to  bar.  In  Jennings's 
case,  10  Co.  44,  the  recovery  is  supported,  becausa 
the  parties  had  power  to  bar ;  by  parity  rf  reason, 
this  recovery  ought  not  to  be  supported,  because  the 
parties  had  np  power  y  if  it  was,  the  law.  must  be 
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pperiorned.  Every  remainder-man  in  tail  might 
Milyget  a  naked  possession,  and  make  a  secret 
ieoffinent.  The  plan  of  marriage  and  other  family 
ettlemeuts,  is  to  limit  a  remainder  to  the  first  and 
ivery  other  son  in  tail ;  the  negative  which  the  father 
low  has  upon  the  eldest  son^s  suffering  a  common 
feoomry,  is  the  very  means  and  consideration  of 
a[etting  the  estate  re-settled  upon  the  marriage  of 
the  eldest  son.  By  this  method,  the  moment*  he 
Kttains  to  the  age  of  21  years,  he  may  set  his  father 
St  defiance^  suffer  a  common  recovery,  and  bar  all 
liie  rest  of  the  family.  This  consequence  alone, 
in  a  case  unprecedented,  is  a  sufficient  objection.  If, 
befiice  the  introduction  of  common  recoveries  as  a 
eaQTf^rance,  this  question  bad  been  agitated  in  an 
adversary  real  action,  upon  a  plea  that  Earle  was  not 
teiiaat  to  the  freehold,  it  would  have  been  adjudged, 
from  the  Ifljw^  and  artificial  learning  of  tenures,  that 
he  ccmM  not  be  sa  considered.  If  the  question,  had 
beeo^  whether  teinmt  in  tail  in  remainder  should^  by 
aach  an  injurious<  entry  and  feoflbient,  acquire  a 
beoefit  to»  himself,  to^  the  pjrejudice  of  his  reversioner, 
it  would  have  been  adjudged,  from  eternal  principles 
of  justice,  that  an  act  fouctded  iu  wrong  should  not» 
hy  virtue  of  the  crime  itself,  becwne  legal  fi:>r  the 
author's  advantage.  As  it  is  now  agitated,  when 
eommcHi  recoveries  are  established  as  a  species  of 
alienation,  tiae  only  question  is,  whether  the  rule  of 
JWf  which  requires  the  concurrence  of  the  owner 
rf  &e  first  estate  for  life,  rfiall  be  overturned  ?  It 
5*^  better  to  subvert  the  rule  directly,  than  suffer  it 
to  be  done  by  a  secret  injurious  entry  and  feofiment, 
^hioh  cannot  be  prevented,  and  which  the  owner 
^y  never  hear  of.  There  is  no  injury  or  wrong  for 
^"^  the  law  dbes^  not  provide  a  remedy.    But  if 
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this  stratagem  should  prevail,  redress  must  follow  too 
late,  unless  the  entry  of  the  tenant  for  life  shall  avoid 
the  recovery ;  if  it  would,  there  is  an  end  of  the 
present  question,  for  the  jointress  entered,  and  wm 
entitled  to  the  profits  from  Sir  Robert  Atkyns  as  a 
trespasser  ah  initio. 

In  every  light,  and  upon  every  ground  of  law,  this 
recovery  is  bad. 

Notwithstanding  these  arguments,  judgn\ent  was 
unanimously  given  for  the  defendant,  on  the  groosd 
Vjd€Tit.3i.  that  the  plaintiff  was  barred  by  the  statute  of  limit*- 
tions,  the  ejiectment  not  having  been  brought  within 
twenty  years  after  the  lessor's  title  accrued.  A  writ 
of  error  was  brought  in  the  House  of  Lords,  where  it 
was  also  determined  that  the  plaintiff  was  baned  hj 
the  statute  of  limitations. 

John  Atk}nis,  the  plaintiff  in  this  cfuise,  having 
died  without  issuer  the  person  who  was  next  is 
remainder  under  the  will  of  Sir  Robert  Atkyns^ 
brought  an  ejectment  for  the  recovery  of  the  same 
premises :  and  the  validity  of  this  recovery  having 
been  again  discussed  in  the  Court  of  King^s  Bench 
in  Mich.  18  Geo.  III.  Mr.  Justice  Aston  delivered 
the  opinion  of  himself,  Mr.  Justice  Willes,  and  Mr. 
Justice  Ashurst,  (Lord  Mansfield  being  absent)  that 
the  recovery  was  void,  because  James  Earle  was  not  a 
good  tenant  to  the  prcBcipe^  and  judgment  was  there- 
cWper'8  IL   fore  given  for  the  plaintiff.    The  arguments  which 

were  made  on  that  occasion  are  very  accurately  re- 
ported by  Mr.  Cowper;  but  as  they  are  the  \ery  same 
which  had  been  used  on  the  former  hearing,  it  is 
unnecessary  to  state  them. 
Grant.  53.  It  has  been  stated,  that  where  lands  are  let  for 

Maf  ^'  ^  ^'  y^^^»  *^®  lessor  may  transfer  the  immediate  estate  of  \ 

freehold  in  possession  by  grant ;  and  though  a  tenant 
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*to  the  precipe  is  never  made  by  grant,  yet  it  may 
sometimes  happen,  that  the  conveyance  of  an  estate 
can  only  operate  by  way  of  grant,  in  which  case  it 
^1  be  construed  in  that  manner. 

54f.  A  good  tenant  to  the  prcBcipe  may  be  made  by  Bargun  and 
bargain  and  sale  enrolled,  and  the  bargainee  may  ap-  t*J*|2'^^^' 
pear  and  vouch  before  entry,  or  before  the  bargain 
and  sale  is  enrolled,  provided  it  be  enrolled  within  Robinson  t. 
six   months,    as  prescribed   by  the    statute.      For  Fonrert!*l64. 
'although  the  freehold  does  not  pass  from  the  bar- 
^gainor  until  the  enrolment,   yet  as  soon  as  that  is 
done,  the  freehold  is  considered  as  having  passed  from 
the  bargainor  at  the  time  when  the  bai^ain  and  sale 
was  executed,  by  relation.     And  as  common  reco- 
veries are  much  favoured  by  the  courts  of  law,  a  Lloyd  t.  Say 
bargain  and  sale  to  make  a  tenant  to  Xheprcecipe  will  ij^f  ^^^'  19 
not  be  deemed  void  on  account  of  any  trifling  mis-  §  26. 
take  or  inaccuracy. 

55.  A  tenant  to  the  prcecipe  may  also  be  made  by  Lease  and 
lease  and  release  j  and  the  reservation  of  a  pepper-  ^®^®»»c- 
corn  in  the  bargain  and  sale  for  ^  year  is  a  sufficient  Barker  v. 
consideration  to  raise  a  use  in  the  bargainee,  so  as  ^"^32  ^  \  j 
to  make  the  release  valid,  for  the  purpose  of  support-  §  15. 
ing  a  common  recovery. 

5G.  By  the  statute  14  Geo.  II.  c.  20.  5  5.  reciting  a  Recoyery 
that  it  had  frequently  happened,  that  the  deeds  for  |??^  *^^®' 
making  the  tenants  to  the  writs  of  entry,  or  other  though  the 
writs  for  common  recoveries,  had  been  lost,  it  is  en-  make  a  Te- 
acted,  that  every  common  recovery  then  suffered,  or  nant  to  the 
thereafter  to  be  suffered,  should,  after  the  expiration  los*^*^^  ^ 
of  20  years  from  the  time  of  the  sulFering  thereof, 
be  deemed  good  and  valid  to  all  intents  and  pur- 
poses, if  it  appear  upon  the  face  of  such  recovery^ 
that  there  was  a  tenant  to  the  writ,  and  if  the  per- 
sons joining  in  such  recovery  had  a  sufficient  estate 
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and  power  to  suffer  the  same,  notwithstanding  the 
deed  or  deeds,  for  making  the  tenant  to  such  wiit, 
should  be  lost  or  not  appear. 
A  Recovery  57*  Although  in  general  a  common  recovef^  is 
ffdod  t!^roiit  ^^  ^^d  without  a  tenant  to  the  prwcipe^  yet  in 
a  Tenant  to  some  cases  a  common  recovery  may  operate  by  es- 
10  Mod.  45.  toppel,  thoi^h  there  be  no  tenant  to  the  prw^e; 
Godb.  147.    ijm;  tiiig  ig  only  ^here  the  person  who  sufiers  the 

common  recovery  is  tenant  in  fee  simple ;  for  the 
issue  of  a  tenant  in  tail  cannot  be  bound  by  estoppel^ 
as  they  do  not  claim  from  their  immediate  ancestor 
but  from  the  first  purchaser,  performmn  doni. 
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Section  1« 

IN  describing  the  manner  of  suffering  a  common  of  Voucher. 
recovery^  it  has  been  said,  that  when  the  tenant  i  iiust.  lOi  ^. 
to  the  pr€ecipe  appears  in  court  to  answer  the  de- 
nuiadaiit's  writ,  he,  instead  of  defending  the  title  to 
t^  laad,  vouches,  that  is,  calls  on  another  person, 
who  is  supposed  to  have  warranted  the  title  to  him 
^  the  time  of  the  original  piu'chase^  and  prays  that 
^  said  person  may  be  called  in  to  defend  the  tide 
which  he  warranted,  or  otherwise  to  give  lands  of 
^ual  Value  to  thos^  which  he  shall  lose  by  the  defect 
®f  kis  warranty. 

^  I«  all  real  actions  the  demandant  has  a  right  to  pjgot,  15. 
^^®*»terplead  the  voucher;  that  is,  ta  show  in  his  re- 
plication that  the  tenant  ought  not  to  be  aHowed 
8uch  a  voucher  j  and  the  vouchee  may  also  counter- 
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plead  the  wananty,  by  showing  that  he  was  not  obliged 
to  warrant  the  lands  to  the  tenant  But  when  a 
person  is  vouched  to  warranty,  and  enters  of  his  own 
accord  into  the  warranty,  tlie  law  presumes  that  he 
parted  with  his  possession  with  warranty,  and  comes 
in  now  to  warrant  the  same  possession,  otherwise  he 
would  not  enter  into  the  warranty,  but  would  coun- 
teiplead  it,  for  he  may  demand  the  lien ;  and  if  the 
tenant  shows  a  lien,  he  may  counterplead  it.  Bot 
if  he  enters  into  the  warranty  without  demandii^  a 
lien,  no  person  can  afterwards  aver  that  there  vas 
no  warranty ;  for  when  tha  vouchee,  by  entering  into 
■  the  warranty,  bind^  himself  to  repder  in  value,  in 
case  the  demandant  recovers,  the  cause  of  warranty 
is  not  examinable  either  by  a  privy  or  a  stranger,  be- 
cause the  law  will  presume  tliat  the  vouchee  was 
compellable  to  enter  into  the  warranty,  otherwise  he 
would  never  run  such  a  risque. 
J  Intt.  265  h.      3. '  When  the  vouchee  has  entered  into  the  war* 

ranty,  he  comes  in  loco  tenentiSy  and  in  judgment  of ' 
law,  is  tenant  to  the  demandant ;  and  then  the  (fe* 
mandant  counts  against  him  as  he  did  before  agaiost 
the  tenant ;  and  the  vouchee  may  plead  all  thoee 
pleas  which  the  tenant  might  have  pleaded,  and  also 
any  pleas  which  may  arise  after  he  has  entered  into 
the  warranty. 
Jenk.  Cent.  ,  *•  Thus,  if  VLprcBcipe  quod  reddat  is  brought  against 
^^*  A.,  who  vouches  B.,  who  enters  into  warranty,  and 

afterwards  the  demandant  releases  all  his  right  to 
A.;  there,  although  A.  cannot  plead  this  rdease^ 
because  from  the  time  when  B.  entered  into  the 
warranty  A.  was  not  before  the  Court,  yet  B.  may 
plead  this  release,  or  may  plead  a  release  to  himsdf 
from  ,the  demandant. 
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5.  31e  demandant  may  release  to  the  vouchee,  3  Rep.  29  6. 
Ithough  the  vouchee  has  nothing  in  the  land ;  for 

Aen  the  vouchee  enters  into  the  warranty,  he  he- 
mes tenant  to  the  demandant,  and  may  render  the 
and  to  him  on  account  of  the  privity  which  is  be- 
ween  them.  And  if  a  fine  be  levied  by  a  vouchee  Tit.35^  ^^  5 
0  a  demandant,  or  by  a  demandant  to  a  vouchee,  it  h  34. 
pill  be  good,  because  the  vouchee  is  supposed  to  have 
be  freehold. 

6.  If  the  vouchee  is  present  in  court,  he  imme-  of  vouching 
liatdy  enters  into  the  warranty  ;  in  which  case,  the  J"  P«rson  or 

■  .  -  T    .  I  *        "I       1  •!    -rrr.ii.  DV  AttOmeY. 

ntry  m  the  record  is  thus  u  **  And  the  said  William, 
n  his  proper  person,  cometh  and  defendeth  his  right, 
vben,  &c.  and  thereupon  voucheth  to  warranty 
Btoger  Blagrave,  Esq.  who  is  present  here  in  court, 
tt  his  proper  person,  and  freely  warranteth  to  him 
lie  tenements  aforesaid.'' 

7*  It  frequently  happens,  that  neither  the  tenant 
lor  the  person  vouched  can  conveniently  appear  per- 
Kuudly  in  court,  in  which  case  they  make  warrants  of 
ittomey  to  some  other  person  to  appear  in  their 
jtead.  The  warrant  of  attorney  of  the  tenant  to  the 
»wipe  is  thus :  *^  A.  B.  puts  in  his  place  C.  D.  and 
^Fm  his  attorneys,  jointly  and  severally,  against 
f.  B.,  to  gain  or  lose  in  a  plea  of  land,  &c."  And  if  ^ 
he  person  who  comes  in  as  vouchee  makes  a  war- 
MJt  of  attorney,  it  is  thus :  "  J.  K.,  whom  A.  B. 
voucheth  to  warranty,  putteth  in  his  place  L.  M.  and 
^»  0,,  his  attorneys,  jointly  and  severally,  against 
^*  B,,  to  gain  or  lose  in  a  plea  of  land,  &c.'* 

8.  These  warrants  of  attorney  must  be  acknow- 
Mged  either  before  a  judge,  who  is  to  sign  them,,  or 
l^ore  the  justices  of  assise  where  the  lands  lie ;  .or 
ht  before  commissioners  appointed  by  a  writ  of 
^^irnus^potestatem  de  attormto  Jhciendo  j   who  must 
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certify  the  names  of  the  persons  whom  the  taumt 
and  vouchee  appoint  for  thdr  attorneys,  under  their 
hands  and  seals. 
Fitz.  N.  B.        9.  This  writ  of  dedimus  potestatem  is  not  fbmtdei 

on  the  statute  of  Carlisle,  which  only  extends  iff 
persona  intending  to  acknowledge  fines,  but  is  a  wift 
provided  by  the  common  law,  to  enable  persons  saei 
in  real  actions,  who  cannot  appear  penonaBy  m 
court,  to  appoint  s^ttomeys  in  their  stead ;  and  iriieir 
a  common  recovery  is  suffered  in  tiiis  manner,  the 
warrant  of  attorney  is  the  foundation  of  the  recoveij, 
M  the  subsequent  prdceedings  beii^,  in  fact,  oiere; 
matters  of  form- 
Wynne  V.  10.  If  a  tenant  or  vouchee,  who  has  appomted  so 
hifra"^'        attorney  for  the  purpose  of  sufiering  a  recovery,  &J 

before  such  attorney  has  actually  appeared  for  him, 
the  recovery  will  be  void :  because  the  death  t^mA 
tenant  or  vouchee  is  a  determination  of  the  wttrant 
of  attorney ;  and  that  circumstance  may  be  avemd, 
it  not  being  contrary  to  the  record. ' 
Bolderowr.  H-  If  ^^  warrant  of  attorney  appears  to  hare 
Futter,         been  given  after  judgment,  the  recovery  will  be  fsH ; 

for  the  writ  of  dadimus  patesbHem  de  attomatofuBMiA 
recites,  that  llie  writ  of  entry  is  pending,  ivfaich  ii 
not  the  case  9£tet  judgment ;  and  the  appearanee  d 
the  attorney  before  the  warrant  was  made  was  wrA- 
out  authority,  and  therefore  void/ 

12.  The  acknowledjgement  of  a. warrant  of  attorifef 

may  be  void,  and,  of  consequence,  the  recovery  suf* 

infra,  c.  1 1 .    f^r^d  pursuant  to  such  warrant,  on  account  of  any 

legal  disability  in  the  person  who  acknowledges  it; 
and  such  disability  may  be  averred ;  in  which  it  dif- 
fers from  the  acknowledgement  of  a  fine  before  coffin 
missioners  appointed  l^  a  writ  of  dedimus  potestaim: 
for  the  acknowledgement  of  a  fine  is  the  aesat  rf 
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the  party  to  the  accommodation  of  the  suit,  by  ^vfaich 
it  is  absolutely  eompleted,  and  the  entry  of  the  con- 
cord is  the  same  as  entering  up  judgment ;  but  the 
acknowledgment  of  a  warrant  of  attorney  to  suiFer  a 
recovery,  is  nothing  more  than  a  judicial  mode  of 
appointing  another  person  to  appear  in  court  for  the 
tenant  or  vouchee,  and  is  no  part  of  the  record  j 
hence  these  two  acts  are  attended  with  very  different 
consequences. 

IS.  By  the  statute  S8  Eliz.  c.  3.  §  5.  it  is  enacteo, 
that  every  person  who  shall  take  the  knowledge  of 
any  warrant  of  attorney,  of  any  tenant  or  vouchee, 
for  suffering  of  any  common  recovei;y,  shall,  with  the 
-certificate  of  the  warrant  of  attorney,  certify  also  the 
*.day  and  year  whereon  the  same  was  acknowledged. 
And  that  no  person  who  takes  any  such  knowledge  , 

of  any  warrant  for  any  recovery,  shall  be  bound  to 
certify  such  warrsstnt,  except  it  be  within  one  year  i  Taunt.  4 18. 
next  after  the  said  knowledge  taken ;  and  that  no 
derk  or  officer  shall  receive  any  writ  of  entry  where- 
upon any  common  recovery  was  thereafter  to  pass, 
unless  the  day  of  the  knowledge  of  the  warrant  ap- 
peared in  or  by  such  certificate. 

14.  It  has  been  lately  held  by  the  Court  of  Com-  Jennings  r. 
Hon  Pleas,  that  where  there  are  several  vouchees,  sbosI&Pu], 
hey  must  all  join  in  one  warrant  of  attorney  j  for  361. 
faough  all  the  vouchees  should  appoint  the  same  at- 
wney,  yet  if  there  are  several  warrants  of  attorney, 
ad  several  captions,  the  recovery  will  not.be  allowed 

0  pass.  ^  . 

15.  By  a  rule  of  court  made  in  Hil.  14  Geo.  Ill,  Rules  of 
MT.  the  more  effectual  and  certain  proof  of  the  due  gp^ecdnT 
tknowledgement  of  warrants  of  attorney  taken  from  Warrants  of 

,  .  .         i_     Attorney, 

le .  tenants  or  vouchees  m  common  recovenes,  by  ^ 

irtue  of  any  writ  ot  dedimus  potestatcniy  it  is  ordered 
Vox-.  V,  Cc 
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by  the  Court,  "  that  no  common  recovery,  ivkefcm 
the  tenant  or  tenants,  vouchee  or  vguchees,  or  any 
of  them,  shall  appear  and  defend  by  attorn^,  disU 
be  arraigned  at  the  bar,  unless  an  affidavit  or  afi- 
davits  in  writing,  on  parchment,  shall  be  made 
and  annexed  to  a  copy  of  the  prwcipe^  and  vanaot 
or  warrants  of  attcmiey,  acknowledged  by  sack 
tenant  or  tenants,  vouchee  or  vouchees,  by  virtue 
of  any  writ  or  writs  of  dedimus  potestatem  ;  in  which 
affidavit  or  affidavits,  the  person  or  persons  making 
the  same,  shall  swear  that  he  or  they  knew  the  par^ 
or  parties  acknowledging  such  warrant  or  wannnlt 
of  attorney ;  that  the  same  was  or  were  duly  s^ned 
and  acknowledged  upon  the  day  and  year,  or  ie> 
veral  days  and  years,  mentioned  in  the  caption  or 
several  captions  thereof;  that  the  party  or  partieB 
,  iicknowledging,  and  also  the  commissioners  taking 
the  same,  were  all  of  full  age  and  competent  an> 
derstanding ;  that  the  femes  covert  (if  any)  were 
solely  and  separately  examined,  apart  ftom  their  bus* 
bands,  and  freely  and  voluntarily  consented  to  ac« 
knowledge  the  same  ;  that  all  the  said  parties 
knew  the  same  warrant  or  warrants  of  attorney  im 
or  were  intended  for  suffering  a  common  recovery 
to  pass  his,  her,  or  their  estate  or  estates  ;  and 
further,  that  the  razure  or  razures,  intedineation 
or  interlineations  (if  any),  in  the  body  or  captioD 
of  such  original  warrant  or  warrants  of  attorney 
was  or  were  made  bdfore  the  said  parties  or  any  of 
them  signed  the  said  warrant  or  warrants,  and  bdfoie 
the  commissioners  signed  the  said  caption  or  cap- 
tions :  which  affidavit  or  affldavjts  (together  with  Ik 
said  copy  of  the  profcipe^  zxA  warrant  or  wacxaals 
of  attorney,  whereunto  the  saaae  shall  be  aaneKetl) 
shall  be  filed  in  the  c^ce  of  enrolmeBt  of  iimtB  i» 

5 
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fiolM  and  recoveries.  And  it  is  ordered,  that  all  and 
everjr  such  affidavit  or  affidavits  as  aforesaid,  shall  be 
il^ade  by  some  attorney  or  attorneys  of  the  courts  of 
Westminster'^hall,  or  of  the  sessions  in  Wales,  or  of 
the  counties  palatine  of  Chester,  Lancaster,  or  Dur- 
hafti;  and  shall  be  sworn  before  a  person  duly 
aiitkorized  to  take  affidavits  in  this  court,  except 
where  the  party  or  parties  respectively,  at  the  time 
of  their  acknowledging  such  warrant  or  warrants  of 
attorney,  shall  be  in  that  part  of  Great  Britain 
iSalled  Scotland,  or  in  Ireland,  or  in  some  other 
pcurts  beyond  the  seas.  And  in  case  the  said  party 
Of  parties-  shall  be  in  Scotland,  then  the  said  affidavit 
Of  affidavits  shall  be  made  by  one  of  the  clerks  of 
bis  Majesty's  signet,  ^d  sworn  before  one  of  the 
Judges,  or  other  person  duly  authorized  to  take 
affidavits  or  depositions  in  the  Court  of  Session,  of 
Court  of  Exchequer,  in  that  part  of  the  United 
Kingdom.  But  if  the  said  psoly  or  parties  shall  be 
m  Irislaiid,.  or  in  any  other  parts  beyond  the  seas, 
tken-  the  «aid  affidavit  or  affidavits  shall  be  made  by 
ow  of  the  commissioners  who  hath  taken  ^  the.  ac* 
knowledgement  of  such  warrant  or  warrants  of  at- 
tocBcy,.and  shall  be  sworn  either  before  some  per- 
son duly  authorized  to  take  affidavits  in  this  court, 
it  ke&re  some  magistrate  of  the  pjiace  where  such 
aeknowiedgement  shall  be  taken,  having  authority  to 
•^minister  an  oath,  and  in  the  presence  of  a  public 
iftotaiy,  which  notary  shall  also  certify  in  writing, 
liader  his  band  and  seal,  as  well  the  due  adminis^ 
i^lenng  of  the  said  path,  as  alsa  the  name,  signature,  ' 
bod  office  of  the  magistrate  administering  the  same." 
r  16.  By  a  rule  of  court  made  in  Mich.  39  Geo.  III.  ^ 

lb  isondered^^  that  no  commmi  recovery  be  suffisred  to 
kass,  unless  the  taking  of  the  wiirrants  of  attorney 
^  Cc  2 
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]t)e  before  one  of  the  Justices  or  Barons  of  his  Ma- 
jesty^s  courts  of  record  at  Westminster,  or  one  of  the 
Seijeants  at  Law,  unless  an  affidavit  be  made  and 
filed,  stating  that  the  commissioners  taking  the  same 
are  either  barristers  of  five  years  standing,  or  soli- 

Worsel^,      citors  or  attorneys  of  some  of  the  courts  in  Westmin- 

R^75.^*^'  ster-hall,  the  Judges  of  the  Court  of  Session  or  Ex- 
chequer, or  advocates  or  clerks  of  the  signet  of  five 
years  standing,  in  Scotland. 

1  H.  Black.        17-   By  a  rule  of  court  made  in  Trin.  30  Geo.  III. 

R.  p.  527.      j^  jg  ordered,  that  from  and  after  the  first  day  of 

Mich,  term  then  next  ensuing,  in  every  common  re- 
covery wherein  the  tenant  or  tenants,  or  the  vouchee 
or  vouchees,  warrant  or  warrants  of  attorney  shall  be 
taken  under  a  dedimus  potestatem^  there  shall  be 
written  gn  every  copy  of  the^^npcipe,  and  of  such  war« 
rant  of  attorney  having  such  aflSdavit  or  afiidavits  as 
is  or  are  required  by  the  rule  of  this  court  made  in 
Hil.  14  Geo.  III.  thereto  annexed,  the  allocatur  (£ 
the  Lord  Chief  Justice,  or  some  one  other  of  the 
Justices  of  this  Court,  in  the  same  or  like  manner  as 
allocaturs  are  now  written  on  fines  taken  by  dedimus 
potestatem  ;  and  the  copy  of  the  prcecipe  and  warrant 
or  warrants  of  attorney  with  the  allocatur  thereon, 
shall  be  filed  as  directed  by  the  said  rule ;  and  that 
at  the  time  of  signing  such  allocatur^  the  writ  of 
entry  for  such  common  recovery  shall  be  produced 
before  the  judge  signing  such  aUocatUTy  who  may 
mark  such  writ  with  his  title,  name,  or  initials  there- 
on ;  and  such  writ  shall  also  be  produced  at  the  time 
of  the  arraignment  of  such  recovery. 

Of  the  Writ  ^^*  ^^  ^^  person  whom  the  tenant  vouches  be  not 
ofSnmmo-  in  court,  then  a  writ  of  summoneas  ad  warranii- 
rantiwindiHu.  zondum  issues,  to  compel  the  vouchee  to  appear  in 

court,  and  warrant  the  land. 
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19*  In  adversary  suits,  if  upon  a  writ  of  stmmoneas  Booth,  43. 
ad  warranHzandtm,  the  sheriff  returned  the  vouchee  i^t.  loib 
summoned,  and  the  vouchee  made  default,  a  capias 
ad  vakntiam  issued  for  the  tenant     But  if  the  sheriff 
returned  nihil  upon  the  summons,  an  alias  and  a 
pluries  issued,  and  then  a  sequatur  sub  suo  perictdo  ; 
and  if  the  vouchee  still  made  default,  judgment  was 
given  for  the  demandant;    but  no  judgment  was 
given  for  the  tenant,  because  it  appeared  that  the 
vouchee  had  not  assets. 

20.  Where  the  vouchee,  who  comes  in  upon  a  writ  of 
stunmoneas,  appears  by  attorney,  the  warrant  ought 
to  bear  date  after  the  teste  of  the  writ  of  summoneas. 
But  still  the  omission  of  this  circumstance  will  not 
invalidate  a  recovery. 

21.  In  a  writ  of  error  to  reverse  a  common  reco-  Wynne  v. 
very,  the  error  insisted  on  was,  that  the  warrant  of  T.Raym.  1(1.. 
attorney  of  the  vouchee  bore  date  before  the  writ  of  \  ?**^-  ^]^' 

1  Lev*  130. 

summcmeals ;  to  which  it  was  answered,  that  the 
vouchee  might  appear  in  person  without  any  writ 
of  summons,  and  therefore  that  the  recovery  was 
good,  and  the  process  void. 

The  Court  said,  that  a  common  recovery  being  a 
common  assurance,  they  would  intend  another  war- 
rant of  attorney,  made  in  due  time. 

22.  By  the  common  law,  a  writ  of  summoneas  ad 
warrantizandum  had  nine  returns.  By  the  statute 
16  Cha.  II.  c.  16.  §  10.  the  returns  were  abridged  to 
five ;  and  now,  by  the  statute  24  Geo.  II.  c.  48.  §  8. 
they  are  reduced  to  four  inclusive:  as  if  the  writ  of 
entiy  is  retimiable  on  the  morrow  of  All  Souls, 
then  the  writ  of  summoneas  must  be  returnable  from 
the  day  of  St.  Martin  in  fifteen  days,  being  the  fourth 
and  last  return  of  Michaelmas  term.  And  if  there 
are  three  vouchers,  the  writ  of  summons  for  the 

Cc  3 
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second  vouchee  is  to  be  returnable  four  retumS|  both 
indusive,  from  the  return  o£  the  summons  of  tbp 
first  vouchee:  ajid  ivrits  pf  summons  are  tested 
four  days  inclusive  from  the  writ  of  entry* 

23.  The  Court  of  Common  Pliias  will  not  enlaige 
the  return  of  a  writ  of  summons,  so  as  to  makfl  a 
term  intervene  between  the  teste  and  tb^  return. 

24.  Thus  where  a  motion  was  made  in  Easter  term 
Barnard  r.  18  Geo.  III.  that  the  writ  of  sunusnons  in  five  re- 
2  Black.  Rep.  coveries  might  be  tested  in  the  Michjielinas  ter» 
1201.           preceding,  and  be  made  returnable  in  thatEvter 

term,  instead  of  the  usual  course  authori^  bj  '^ 
statute  24  Geo.  II.  c.  48,  which  is,  that  it  *ouIdbe 
tested  the  fourth  day  inclusive  from  th^  return  of  the 
writ  of  entry,  and  be  returnable  the  fourth  r^hW 
after  the  return  of  the  writ  of  entry ;  i\k  consequfiBce 
of  which  writs  of  sumnions  mwt  be  returijahle  either 
in  the  same  term  in  which  they  were  tested,  or  ^ 
faithest,  in  the  very  next  term.  The  occasion  of  this 
application  was,  that  Earl  Cowper,  the  vouchee,  had 
acknowledged  the  warrants  of  attorney  tq  appear  to 
the  summons,  before  commissioners  appointed  by 
dedmus  (which  recited  the  awmmons  as  returnable 
in  the  preceding  Hilajcy  term)  at  JlorencCj  (»  tw 
13th  December  1777,  but  they  did  wt  arrive  » 
England  till  after  the  end  of  Hilairy  term;  and  as 
the  return  is  usually  of  the  same  teirsn  wheieift  ^ 
recovery  is  in  fact  arraigned  at  bar,  wd  the  te^te  bm^ 
precede  the  actual  acknowledgement  of  Hm  warrant » 
attorney  by  the  vouchee,  this  proceeding  cphW  B0t 
be  made  regular,  without  suing  out  %  writ  of  sjunMaoW 
with  a  much  longer  retuxni  thaft  the  course  of  pwctict 
will  at  present  aJUow.  The  like  ^icwveQience  nwst 
occur  whenever  the  vouchee  dwells  i»  wy  distant 
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dountry,  as  the  East  or  West  Indies }  but  that  objec* 
tion  had  been  used  to  be  cured  in  a  very  unwarrant-». 
able  manner^  by  altering  the  date  of  the  captiQn 
aflel:  it  arrired  in  England,  so  ad  to  suit  the  term  in 
which  the  recovery  was  arraigned,  till  the  late  rule  of 
the  coUrtin  Hilary  term^  14  Geo.  III.  (which  directs, 
inter  aUa^  an  affidavit  to  be  made  of  the  true  time  of 
taking  the  caption)  put  a  stop  t6  this^  among  other 
gross  irregularities  in  the  practice  of  sufiering  re^* 
coveries. 

Thei  Court  coticeiVed  that  they  had  not  power  to 
make!  such  a  tule^  or  at  least  that  as  they  could  not 
foresee  all  its  consequences^  it  would  be  highly  impra- 
dent  to'  authorize  such  a  proceeding  by  a  previous 
direction  from  the  Bench ;   but  intimated  that  no 

blame  should  fall  on  the  officer  who  should  make 

« 

6ut  the  process  as  prayed  for,  but  the  same  to  be 
at  the  hazard  of  the  parties,  and  without  prejudioe 
ip  any  future  question  that  might  arise  on  the  validity 
of  such  fecoveriesl. 

25.  A  motion  similar  to  this  one  was  made  in  Gibbons  r. 
Mich«  19  Geo.  III.  and  received  the  same  denial  from  2  Black.  Rep. 
the  Court.    The  facts  were,  that  the  dedimu&  was  ^^  ^• 
tested  the  26th  February  1777*  and  recited  a  writ  of 
summons  returnable  the   first  day  of  Easter  term 
1777  J  so  that  properly  the  summons  should  have 
been  returnable,  and  the  recovery  had,  in  Hilary 
1 778*  which  the  distance  rendered  impossible.    There- 
fore, on  application  to  the  Master  of  the  Rolls,  he 
ordered  the  cursitor  to  make  out  a  writ  of  entry 
returnable  .in  Michaelmas  term  1777  ;   upon  which 
the  c&cer  made  out  a  writ  6f  summons  returnable 
in  the  text  Hilary  term,  of  which  term  the  tenant's 
appearance  tt^as  entered ;    and  then  they  imparled 

Cc  4 
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from  Hflaiy  to  Easter,  from  Easter  to  Trinity,  and 
from  Trinity  to  Michaelmas,  when  the  recovery  irw 
arraigned.  And  if  the  vouchee  was  then  living,  it 
was  apprehended  that  the  recovery  would  be  valid ; 
but  if  he  was  dead,  it  would  be  erroneous. 
0£Judgmenu      26.  In  consequence  of  the  default  made  by  the 

person  who  is  last  vouched  in  a  common  recovery, 
and  his  departure  in  despite  of  the  court,  judgment 
is  given  that  the  demandant  shall  recover  seisin  of 
the  lands  in  question,  and  that  the  tenant  shall  re- 
cover  against  the  vouchee  lands  of  equal  value  to 
those  warranted  by  him,  and  now  lost  by  his  default : 
and  as  soon  as  judgment  is  given,  the  recoveiy 
becomes  binding  on  all  the  parties  to  it^  and  tkir 
heirs. 

27.  The  entry  of  the  judgment  upon  the  recorf  tf 
,  thus — **  Therefore  it  is  considered  that  the  aforesaid 
W.  G.  do  recover  his  seisin  against  the'  said  Wr  L 
of  the  tenements  aforesaid,  with  the  appurtenances ; 
and  that  the  said  W.  L.  have  of  the  lands  of  the 
aforesaid  W.  G.  to  the  value,  &c." 
•1  Inst.  9  6.         28.  In  every  comnK)n  recovery  the  demandant 

acquires  by  the  judgment  the  fee  simple  of  the  lands 
recovered,  although  the  wcMrd  heirs  be  not  mentioned  1 
because  the  writ  being  brought  for  the  absolute 
property  of  the  lands,  if  judgment  is  obtained,,  it 
must  be  for  so  much  as  was  demanded  in  the  ^t; 
and  in  all  adversary  suits,  every  recoveror  recovered 
a  fee  simple. 
Burton's  ^9.  If  judgment  be  given  in  a  common  recoveiy 

C**«^» before  the  return  of  the  writ  of  entry,  or  where  the 

vouchee  is  summoned,  before  the  return  of  the  wni 
of  summoneaSt  it  is  void;  because  the  court  hasno 
power  to  proceed  until  the  return  of  the  writ  of 
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OTtty,  and  the  appearance  of  the  vouchee :  for  the 
parties  are  not  supposed  to  appear  until  the  return 
of  that  process,  which  issues  for  the  sole  purpose  of 
bringing  them  into  court. 

SO.  In  eveiy  species  of  action  the  death  of  either 
ci  the  contending  parties  puts  an  end  to  the  suit ; 
and  therefore,  in  a  common  recovery,  if  either  the 
demandant,  the  tenant,  or  any  of  the  vouchees,  die 
before  judgment  is  given,  the  recovery  is  void. 
'  81.  Judgments  however  are  not  always  considered  It  r^tes  cior 
as  having  been  given  on  the  day  on  which  they  are  Day  of  the 
pronounced,  but  have  frequently  a  relation  to  the  YrL.  jim. 
first  or  some  other  day  of  the  term  in  which  they  are  Rgot,  59. 
given.     And  if  all  the  parties  are  living  on  the  day 
to  which  the  judgment  relates,  the  recovery  will,  be 
good ;  for  the  Judges  take  no  notice  of  the  day  on 
which  the  recovery  was  passed  in  court. 

32.  It  has  been  stated,  that  all  judgments  relate  to  Vi^J^'  ^'  ^ 
the  first  day  of  the  term.      But  in  the  case  of  a 
common  recovery,  if  the  writ  of  entry  is  returnable 
on  the  second  or  any  other  return  day  of  the  term, 
the  judgment  will  then  relate  to  that  return  day,  and 
not  to  the  first  day  of  the  term ;  for  the  courts  will  Sdwin  v. 
not  consider  the  judgment  to  have  been  given  prior  2  Burr.  113  U 
to  the  return  of  the  writ  of  entry.     And  where  the 
term,  by  the  proceedings  in  it,  suffers  a  division,  as 
where  any  process  issues  during  the  continuance  of 
the  term,  then  the  judgment  relates  to  the  essoign 
day  of  the  return  of  that  process,  and  not  to  the 
first  day  of  the  term. 

83.  It  follows,  that  when  the  vouchee  in  a  common 
recovery  appears  in  person  at  the  return  day  of  the 
writ  of  entry,  there  the  judgment  relates  to  the  return 
day  of  the  writ  of  entry,  and  is  considered  in  law  as 
having  been  given  on  that  day.    But  if  the  vouchee 
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appears  upon  a  writ  of  summoneas  ad  xvarr€Mizandmj 
there  the  Judgment  relates  to  the  daj  of  the  retun 
of  that  writ.  And  if  the  parties  are  alive  at  any 
time  of  the  return  day,  the  recovery  will  be  good; 
for  the  law  makes  no  fraetions  of  a  day^  but  every 
act  of  record  is  supposed  to  be  done  on  the  first 
instant  of  the  day. 

34.  Edward  Shelley  suffered  a  common  recovery, 
in  which  he  was  vouched  by  attorney  on  the  9th  of 
October^  which  was  then  the  first  day  of  Michaelmas 
term,  and  died  before  six  in  the  morning  of  that 
day :  the  recovery  was  passed  the  same  day  about 
ten  o'clock. 

It  was  adjudged,  that  the  death  of  Edward  Shelley 
did  not  invalidate  the  recovery,  for  the  writ  of  entry 
was  returnable  on  the  octave  of  St.  Michael,  and  the 
judgment  had  relation  to  that  day,  which  was  the 
said  9th  day  of  October,  on  which  day  the  vouchee 
was  alive.;  and  the  law  makes  no  fractions  of  ^ 
day. 

35.  If  a  warrant  <rf  attorney  bear»  date  after  the 
return  day  of  the  writ  of  entry,  on  which  a  recovery 
is  suffered,  the  recovery  will  be  void  ;  because  the 
judgment  relates  back  to  the  return  day  of  the  wnt 
of  entry. 

36.  A  writ  of  entry  was  returnable  on  the  octave 
of  St.  Michael,  which  was  the  9th  of  October;  the 
writ  of  dedimus  potestatem  de  attomato  Jaciendo  bore 
date  the  11th  of  October,  and  the  mittimus  thereof 
bore  date  the  SOth  October. 

It  was  adjudged,  that  the  recovery  was  erroneous } 
because  the  judgment,  on  whatever  day  of  the  term 
it  was  given,  related  back  to  the  return  day  of  <he 
writ  of  entry,  which  was  the  first  day  of  the  ten**  5 
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^  that  the  warrant  of  attorney  was  made  after  the 
time  when  the  judgment  was  supposed  to  be  given. 

37.  If  a  vouchee  in  a  common  recovery,  who 
comes  in  upon  a  writ  of  summoneas,  and  appears  by 
attorney,  dies  before  the  return  of  the  writ  of  sum- 
moneaSy  the  recovery  is  void ;  because  the  judgment 
could  not  possibly  have  been  given  in  such  recovery 
until  the  vouchee^  had  appeared  in  court  and  made 
default ;  and  as  the  vouchee  could  not  appear  until 
the  return  of  that  process  which  issued  for  the  sole 
purpose  of  bringing  him  into  court,  it  follows  that 
judgment  must  have  been  given  after  the  death  of 
the  vouchee,  which  was  a  determination  of  the 
warrant  of  attorney. '  And  these  facts»  being  col- 
lateral to  the  record,  may  be  assigned  for  error. 

38.  Thus  in  a  writ  of  error  to  reverse  a  common  Wynne  7. 
recovery,  it  appeared  by  the  record  that  a  writ  of  1  w^!*R. 
entry  snr  disseisin  en  le  post  was  brought  by  Sir  35. 
Waikin  Williams  Wynn,    returable  qtdnden.  PascJu 

13  Geo.  II.  against  William  Thomas,  who  appeared 
in  person  and  vouched  James  Apperley  and  Alithea 
his  wife  ;  whereupon  a  writ  of  simmumeas  ad  warranti^ 
a^mdum  was  awarded,  returnable  in  crastino  Ascensionis 
Domini  (which  was  on  the  l6th  of  May)»  on  which 
day  the  said  James  Apperley  and  Alithea  his  wife 
appeared  by  Josiah  Hodgson  their_  attorney,  and 
entered  into  warranty,  and  vouched  over  the  com- 
mon  vouchee,  who  made  de&ult,  whereupon  judg* 
iBent  was  given,  and  a  writ  of  seisin  awarded ;  and 
the  sheriff  returned  that  he  had  delivered  seisin. 
The  error  assigned  was,  that  Alithea  died  before 
judgment  was  given  in  the  said  recovery,  and  for 
this  the  plaintiff  in  error  prayed  that  the  recovery 
^ht  be  reversed.  Issue  was  joined,  that  Alithea  did 
^  die  before  judgment..  A  special  verdict  waa  found. 
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that  Alithea  died  on  the  10th  day  of  May,  six  daysbe^ 
fore  the  return  of  the  writ  of  sitmmoneas  ad  warranti- 
zandum ;  but  whether  she  died  before  judgment  or  not, 

MSS.  note,    the  jurors  left  to  the  opinion  of  the  Court.     This  case 

Was  argued  on  behalf  of  the  plaintiff  in  error  by  Mn 
Clive,  who  made  two  points :  First,  That  the  death  of 
Alithea  Apperley,  vouchee  and  tenant  in  tail,  as  found 
by  the  special  verdict,  made  the  judgment  m  the 
common  recovery  erroneous.     Secondly,  That  upon 
the  whole  record,  and  the  continuances  as  entered, 
the  judgment  appeared  to  be  given,  and  the  recovery 
passed,  after  the  death  of  the  vouchee,  and  could  not 
be  made  good  by  relation,  as  a  judgment  of  recovery 
in  her  lifetime.     In  support  of  these  positions  he 
argued  that  recoveries  were    erroneous  where  the 
vouchee  or  other  necessary  party  did  not  appear,  either 
in  person  or  by  attorney ;  for  without  an  appearance 
there  could  be  no  warranty,  no  vouching  over  the 
common  vouchee,  and  consequently  no  judgment 
In  this  case  Alithea  the  vouchee  did  not  appear  in 
person  ;  the  first  consideration  therefore  was,  whether 
the  appearance  of  Josiah  Hodgson,  her  attorney,  was 
a  proper  appearance  or  not     And,  with  regird  to 
that  matter,  taking  the  facts  simply  as  they  appear 
on  the  record,  the  vouchee  neither  appeared  in  per- 
son nor  by  attorney,  for  the  death  of  the  vouchee, 
before  the  time  when  the  attorney  actually  appeared, 
was  a  determination  of  the  warrant  of  attorney.    I^ 

ant^  f  21.  the  case  of  Wynne  v.  Lloyd  the  error  assigned  was, 
that  there  was  no  warrant  of  attorney  at  the  time  or 
appearance,  for  it  appeared  the  teste  of  the  warrant 
of  attorney  was  after  appearance :  the  Court  in  eflfect 
agreed,  that  an  appearance,  without  a  warrant  oi 
attorney,  Was  error,  even  in  the  case  of  a  person  oi 
full  age  J  but  they  made  the  recovery  good  by  ^ 
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intendment,  that  the  vouchee  came  in  gratis  before 
the  writ  of  summons,  and  made  a  new  warrant  of 
attorney  in  due  time ;  which  showed  there  must  be  a 
warrant  of  attorney  whenever  the  vouchee  appeared , 
by  attorney.     If  a  tenant  in  tail  within  age  is  vouched  ^aroy  r. 
m  a  common  recovery,  and  appears  by  attorney,  it  Paimer,  224* 
may  be  assigned  for  error ;  for  such  an  appearance  S^^*°^  ^* 
is,  void.     If  warrants  of  attorney  were  not  duly  filed,  Cro.  Blii. 
it  was  error  sufficient  to  reverse  or  arrest  a  judgment  ^^^" 
after  verdict,   before    the    statutes  32  Hen.  VIII. 
c.  SO.  and  18  Eliz.  c.  14. ;  and  since  these  statutes,  it 
is  still  error,  except  after  verdict ;  for  the  statute 
4  &  5  Ann.  c.  16.  which  extends  these  statutes  of 
jeofails  to  judgments  by  default,  &c.  (which  is  the 
present  case)  has  a  saving,  so  as  there  be  an  original 
writ  or  bill  and  warrants  of  attorney  duly  filed,  ^cord- 
ing to  the  law,  as  is  now  used.     If  the  want  of  form 
in  filing  them  was  error,  want  of  authority  in  the. 
attorney,   by   reason  of  the  determination  of   his 
warrant,  was  much  more  erroneous.    Therefore,  if  a 
vouchee  must  appear  in  person,  or  by  attorney,  before 
judgment  can  be  given ;  and  where  the  appearance  is 
by  attorney,  if  such  attorney  must  have  a  proper 
warrant  or  authority  to  appear,  and  the  want  of  such 
warrant  is  error,  it  is  equally  certain  that  the  death 
of  the  vouchee  before  appearance  is  a  countermand 
or  determination  of  the  warrant  of  attorney ;  for  a 
warrant  of  attorney  to  appeas  or  confess  judgment 
is  a  naked  authority,  not  coupled  with  any  interest, 
and  no  more  than  an  instrument,  enabling  the  attorney 
to  do  an  act  which  the  principal  himself  might  have 
done  in  person.  And  as  it  is  absurd  to  say  that  a  man 
can.  acknowledge  a  judgment  or  appear  in  a  court  of 
justice  lifter  he  is  dead,  so  it  is  as  unreasonable  to 
admit  that  another  person,  should  be  capable  of  re« 
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presenting  him  on  such  occasions.  The  persoml 
cspacity  of  the  principal,  and  the  derivative  auth(^ 
rily  of  the  attorney,  are  founded  on  the  same  i^jn^ 
ciple,  namety,  tbe  life  of  the  porty^ ;  and  therefore  tiicj 

1  Inst. 526.    must  both  end  at  his  death,.  If  a  man  gives  a 
Salk.  87.       Warrant  of  attorney  to  confess  judgment,  and  dies 

before  tbe  judgment  is  confessed,  the  death  is  a 

countermand.    If  a  tenant  or  voodree  died  before 

judgment,  and  judgment  had  afterwards  been  entemi 

Jourden  v.     it  would  be  erroneous.     Thus,  where  a  writ  of  enor 

2  Bdst.  241.  ^^'^^  brought  to  reverse  a  judgment  in  C.  B.  the  errof 

asaigned  was,  that  judgment  was  given  against  a 
dead  person,  the  defendant  dying  afler  the  day  of 
Nisi  Prius,  and  before  l^e  day  in  Bank :  and  the  Court 
were  aH  of  opinion,  that  the  iudirment  beincr  loyea 

and  must  be  reversed.  That  case  was  before  tbe 
statute  17  Car.  IL  c*  8w  whicb  provides  a  reoHMfy 
wiiere  either  party  dies  after  a  verdict,  and  before 
jndl^ment,  and  givea  a  power  ta  enter  up  judgma* 
^t&flDi  two  terms  after  the  verdact.  The:  case  was  the 
sanve  at  common  law  before  the  statute  17  Carr  U. 
c.8w:  butby  thestatute&&9  Wil.  [n.cll.  ^6.ili 
is  provided,  that  if  a  plaintiff  or  defendant  dies  after 
an  interlocutory,  and  be&ire  a  final  judgment^  the 
action  shall  not  abater  bat  the  plamtiff  may»  notwitk 
standing,  proaetd  to  a  final  judgment.  Tlieie 
statutes  show  what  the  common  law  was^*  and  hatf 
»  judgment  agakist  a  «k«d  person  was  ta.  be  eo»» 
1  Roll.  Ab.     dered.    If  a  tesiant  in  a  real  action  dies  pendiii^:tii 

writ%  and^  judgment  is.  afterwards  giv«iv  it  is  ecnQ 
because  given*  against  a  dead  person%    Thtta  thi 
conmion  law  stands  witii  legard  ta  plaoitiffii  erd»^  ^ 
fondants  d^hig  before  judgment  ia  real  and  pe^* 
sonal  actions ;  «id  there  is  no  apt  of  pgrixa«ffiit 
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which  alters  the  common  law  in  this  case.    The 
present  action  is  a  real  action ;  it  is  a  writ  of  entry 
upon  a  disseisin  ^  and  Alithea  Apperley  the  vouchee^ 
^er  appearance,  and  entering  into  the  warraility  (ad- 
niitting  that  to  be  the  case),  was  the  tenant  in  law; 
and  her  death  before,  judgment  was  the  same  as  if 
any  other  tenant  had  died,  in  case  an  action  had  been 
only  between  demandant  and  tenant,  without  any 
vouchee.     Every  vouchee  may  take  advantage  of 
any  error  between  the    other   parties :   the  second 
vouchee  may  assign  error  between  the  tenant  and 
the  first  vouchee.     The  reason  is,  because  the  judg- 
ments are  several  and  distinct ;  for  in  every  common 
recovery  there  are  several  judgments,   and  several 
recoveries  are  included ;  and  it  ought  to  appear  that 
all  of  them  are  r^ular  and  against  proper  paittei, 
and  that  all  the  parties  are  before  the  couirt.    Little*  ^49U 
tea  says,  if  in  a  praecipe   fuxxd  reddat  the  tenafot 
vouches,  and  the  vouehee  enters  into  a  warranty. 
If  afterwards  the  demandant  releases  to  the  voodiee^ 
it  is  good :  for  the  vouchee,  after  be  hath  entefed 
into  the  warranty,  is  tenant  in  law  to  the  demandant 
So  in  1  Inst.  265  ^.  it  is  said,  that  when  the  vmichee 
enters  into  the  warranty,  he  becomes  tenant  to  the 
demandant,  and   may  render  the  land  t<>   him  in 
respect  of  the  privity  between  them*    These  autfao- 
nties  show  that  the  same  regularity,  even  in  precess, 
it  required  to  bring  in  the  vouchee  upon  a  voudief^ 
^  is  requisite  to  bring  in  the  tenant  at  first ;  and 
l^t  the  vouchee,  after  he  hath  agreed  and  entered 
ifito  tiie  warranty,  is  considered  in  this  actionia»  actoal 
tasant  of  the  freehold :  and  it  has  been  sbown^  that 
if  the  tenant  dies  before  judgment,  it  is  error,  and  tike 
law  is  the  same  if  the  vouchee  dies  before  ju^ment. 
It  fdlows,  that  as  the  verdict  finds  the  vouchee  died  Pigot,l96. 
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upon  the  10th  of  May,  which  by  the  record  appeals 
to  be  prior  in  time  to  any  appearance  of  the  vouchee, 
(for  that  was  not  until  the  l6th  of  May),  and  no 
judgment  was  or  could  be  given  tiil  after  appearance, 
that  therefore  it  was  an  erroneous  judgment,  being 
given  after  the  death  of  the  vouchee. 

With  respect  to  the  second  point,  two  objections 
were  made  by  the  counsel  for  the  defendant ;  first, 
that  the  assignment  of  error  and  finding  the  speciid 
verdict,  was  against  the  record ;  and  secondly,  that 
the  judgment  had  relation  back  to  the  first  day  of 
the  term,  on  which  day  the  vouchee  was  alive.  The 
argument  respecting  the  first  of  these  objections, 
wiU  be  stated  in  the  last  chapter  of  this  work. 

As  to  the  second  objection,  it  was  true  that  the 
term  to  many  purposes  was  considered  as  but  one 
day,  and  that  a  judgment  given  the  last  day  of  the 
term  related  back  to  the  first  day :  but  this  rule  was 
only  applicable  to  cases  between  piaintiffii  and  de- 
fendants^ where  there  was  no  continuance  entered 
from  one  day  to  another  in  the  same  term,  no  fraction 
of  the  term  by  any  thing  appearing  on  the  record, 
nor  no  injury  to  any  third  person ;  as  it  is  one  entire 
tcansaction  on  the  record  of  that  term,  it  is  all  con- 
sidered as  done  on  the  first  day  of  the  term.    But 
this  judgment  differs  materially  from  the  ordinaiy 
course  of  judgments,  to  which  the  rule  of  relation 
is  generally  applied :  the  record  shows  thM  the  term 
cannot,  on  this  occasion,  be  considered  as  one  day, 
fer  the  continuance  from  one  day  to  another  shows 
that  different  facts  were  done  on  different  days  in  the 
same  term.    On  these  days  of  continuance  the  parties 
might  have  shown  any  matter  to  the  court;    they 
might  have  shown  oh  the  morrow  of  the  Ascensioa 
that  Alithea  was  dead,  that  she  died  on  the  10th  .of 
May,  and  then  the  recovery  would  not  have  passed. 
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These  continuances,  thereibre^  take  away  all  presump^ 
tion  and  possibility  that  the  judgment  was  given  on 
the  first  day  of  the  term,  for  such  a  presumption 
would  be  directly  contrary  to  tlie  record ;  and  it 
would  be .  an  extraordinary  doctrine  to  say,  that  no 
averment  shall  be  admitted  against  a  record,  and  yet 
that  the  court  shall  be  at  liberty  to  presume  a  matter 
against  a  record ;  viz.  when  the  record  says  a  placitum 
was  pending  on  the  l6th  day  of  May,  that  the  court 
should  presume  the  judgment  was  given  long  before 
that  period*    The  relation  or  fiction  of  law,  in  the 
ordinary  course  of  judgments,  is  not.  against  the 
record.;  and  that  is  the  reason  why  the  court  should 
not  consider  this  judgment  as  given  the  first  day  of 
term,  stabitur.prcesumpHo  donee  probetur  in  contrarittm; 
and  here  is  the  highest  evidence  to  the  contrary,  the 
record  itself.     In  Shelley's  case,  the  recovery  was 
held  to^be  good,  because  he  was  alive  on  the  day  on 
which  judgment  was  given,  though  he  died  before  the 
court '  sat,   because    the    court  would  not  allow  a 
fraction  of  a  day ;  but  if  he  had  died  the  day  before 
judgment  was  given,  it  would  have  been  void ;  for 
although  the. court  would  not  allow  a  fraction  of 
^  day,  yet  it  would  allow  a  fraction  ef  a  term.     All 
the  court  did  in  Shelley's  case,  was  extending  the 
relation  to  the  first  instant  of  the  day,  in  support  of 
a  judgment  given  on  that  day.    A  judgment  shall 
have  relation  to  the  first  day  of  the  term,  as  if  it 
was  given  on  that  very  day,  unless  there  is  a  memo- 
randum to  the  contrary  on  the  record,  as  where  there 
18  a  continuance  of  the  cause  until  another  day  in  the 
same  term,  and  the  present  cause  was  continued 
wtil  another  day  in  the  same  term.    In  all  cases  of  Bub.  35. 
Pigments  by  default,  they  do  not  relate  back  to  the 
^88om  day,  which  is  the  first  day  of  term,  but  to 
Vol.  V.  D  d 
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the  quarto  die  post;  for  the  Cmirt  takes  notice  jiidid 
ally,  that  the  party  was  not  demandable  before  tint 
day,  and  consequently,  could  not  till  then  be  goihy  d 
a  default :  he  might  have  appeared  the  first  day  «f 
term,  if  he  pleased,  and  ^en  the  Judgment  imdd 
have  been  given  on  the  first  day  of  term.  So  ters  tix 
vouchee  might  have  come  in  gratis  before  the  momv 
of  the  Ascention,  but  she  did  not;  there  wasnoap* 
pearance  until  that  time,  and,  as  the  judgment  cooU 
fiot  have  been  given  until  that  day»  it  cannot  idsti 
bade  to  a  prior  day,  so  as  to  pr^udice  a  third  pcrsoa 
These  reasons  and  cases  show,  tiiat  ji^gments  do  tek 
u^vwsaUy,  and  in  all  cws,  relate  to  tiie  fiist  dqr  of 
term,  and  particularly  that  iJOB  judgment  in  tbe 
present  cbm  cannot  have  tncfa  a  relatiM,  bi- 
ottise  the  record  shows  it  is  impoMflble  tint  it 

should.  « 

T%k  caae  was  several  times  aolenmlyaigMdst  Ae 

bar  of  the  King's  Bench ;  and  Lord  C3iief  Jostke  USi 
for  himself  and  the  other  Judges,  gave  jodgmcat.  id 
ki  summing  up  the  aiguments,  he  rednoed  them  to 
these  three  principal  points :  1st.  That  k  was  iasistod 
on  f<»r  the  defendant  in  error,  that  a  lecoimy  eai  • 
common  assurance ;  and  as  the  vouuhee  had  done  ill 
he  could  (if  he  had  tived)  to  perfect  it,  the  0)ttit  woiUi 
give  it  an  equitabie  construction,  andnotaoflforatiake 
reversed  for  so  small  a  &nlt,  if  it  sbonki  bedaoiBcd 
one.  2dly.  That  the  recovery  should  be  deamad  ptf* 
iect  &Ma  the  first  day  of  the  term  whereta  it  ^ 
passed,  and  then  the  vouchee  was  aMve.  And  liB0i^ 
the  judgn^nt  was  actually  given  after  Ida  dfisdi#  f^ 
&int  should  have  rdation  to  the  ficst  day  of  tena^  * 
in  the  case  of  many  other  judgments^  ddtty.  Thitii 
tiie  voudiee  appeared  by  attorney  at  the  teUtmatliiti 
summons,  and  that  appearance  was  entaiwlefi  teetti 
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this  was  an  error  in  fact  against  the  record,  which 
would  not  be  allowed.  / 

To  these  three  objections  to  the  writ  of  error,  the 
Court  gave  these  answers :  that  as  to  the  first,  the  re- 
covery being  a  common  assurance,  ought  and  should 
be  supported  as  far  as  the  law  would  allow  of;  but 
that  they  could  give  it  no  equitable  constructions 
which  create  absurdities,  as  it  would  apparently  be  if 
they  should  suffer  judgment  to  be  entered  against  a 
dead  person^ 

To  the  second,  that  it  was  very  true  in  many  cases, 
where  judgments  were  entered  in  the  vacation,  they 
should  have  relatioli  to  the  first  day  of  the  preceding 
term,  but  that  was  never  the  case  where  continuances 
were  entered  on  record :  for,  whenever  there  are  con- 
tinuances entered  from  time  to  time  (as  in  the  case  of 
a  recovery),  and  judgment  is  afterwards  given,  that 
judgment  can  have  relation  no  farther  backwards  than 
to  the  time  of  the  last  continuance  or  rest ;  and  here 
the  time  of  the  laat  continuance  or  rest  was  the  return 
of  tiie  writ  of  summons ;  for  then  the  demandant  im- 
paries,  and  judgment  was  not,  nor  could  not  be  given, 
till  he  came  again. 

To  the  third,  that  the  death  of  the  vouchee  was  a 
collateral  matter,  not  contrary  to  the  recordi,  and 
therefore  the  plaintiff  was  not  estopped  from  assigning 
it  for  error.     The  recovery  was  therdfore  reversed. 

39.  In  another  case,  where  a  writ  of  error  was  Sbeepahanka 
brought  from  the  Court  of  Common  fleas  to  reverse  1*3^^410 
a  common  recovery,  and  the  error  assigned  was,  the 
death  of  the  vouchee  before  judgment ;  the  defend- 
ants pleaded  m  imUo  est  erratumy  which  confesses  the 
ernHP  assigned  to  be  true.  Lord  Mansfr-^ld  said  it  was 
plaiB,'  that  judgment  could  not  be  given  against  a  man 
after  he  was  dead.    That  there  could  have  been  no 
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judgment  against  the  tenant  to  the  prcecipe  in  a  com- 
mon recovery,  without  a  judgment  over  in  value 
against  the  vouchee;  they  were  all  entered  at  the 
same  time,  and  were  part  of  the  same  proceeding. 
The  recovery  was  unanimously  reversed ;  and  it  was 
^aid,  that  the  case  of  Wynne  and  Wynne  was  an  au- 
tliority  in  point. 
But  cannot        40.  If  a  writ  of  sufmmoneos  be  returnable  on  a 
Sunday?  *      Sunday,  and  the  vouchee  dies  on  that  day,  the  reco- 
very is  void,  because  Sunday  being  a  dies  nonJttridkuSf 
judgment  could  not  possibly  have  been  given  till 
the  Monday  following ;  consequently  the  judgment 
must  have  been  given  after  the  death  of  the  vouchee. 
Swann  r.  41.  Thus,    where    a  writ  of  error  was  brought 

3  Burr' 1595.  ^^  ^^  Court  of  King's  Bench  from  the  Court  of 
iBlnck.Rep.  Common  Pleas,  to  reverse  a  common  recovery,  and 

the  error  assigned  by  consent  was,  <^  that  the  day  of 
the  return  of  the  writ  of  summons  was  on  Sunday,  the 
ISth  of  May  1750,  on  which  said  13th  of  May  Ed- 
ward Swann,  the  vouchee  in  the  common  recovery, 
died.''  Two  questions  arose  on  this  case.  Ist.  Whe* 
ther  the  judgment  could  relate  to  the  essoin  day  of 
the  term,  or  to  any  day  prior  to  the  ISth  of  May,  the 
essoin  day  of  the  return.  2dly.  Whether,  by  law,  a 
valid  judgment  could  possibly  be  given  on  the  day  of 
the  return,  being  Sunday  ? 

Lord  Mansfield  delivered  the  resolution  of  the  Court, 
that  the  recovery  was  bad,  because  no  judgment  could, 
in  this  case,  be  supposed  to  be  given  before  the  death 
of  the  vouchee.  That  this  judgment  could  not  relate 
to  the  first  day  of  the  term,  because  it  could  not  be 
given  before  the  return  of  tlie  writ  of  sununons,  which 
appears,  by  the  record,  to  be  in  the  term.  That  it 
could  relate  only  to  the  essoin  day  of  the  writ  of  sum- 
mons, which  was  upon  Sunday  ^  and  as  the  courts  do 
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not  sit  on  a  Sunday,  judgment  could  not  possibly  have 
been  given  until  the  Monday,  when  the  vouchee  was 
dead. 

m 

To  reverse  this  judgment,  a  writ  of  error  was  brought  6  Brown 
in  the  House  of  Lords,  and,  on  behalf  of  the  plaintiff  33  J  ^*' 
it  was  insisted,  that  Edward  Swann  the  younger,  being 
alive  on  the  day  he  was  called  to  appear,  and  having 
appeared  by  his  attorney,  on  the  return  day  of  the  writ 
of  summons  to  warranty,  to  which  day  the  judgment 
in  the  Common  Pleas  must  necessarily  relate,  must  be 
alive  when  the  judgment  was  given  against  him,  and 
therefore  the  recovery  was  good.     That  this  position 
follows  from  the  reasons  and  authorities  of  legal  rela- 
tions of  judgment,  viz.  that  the  term  be  considered  in 
law  as  one  day.  Judgments  in  general  relate  to,  or,  in  , 
law,  are  supposed  to  be  given,  and  receive  a  construc- 
tion as  if  they  had  been  given,  on  the  first  day  of  the 
term,  and  that  is  the  essoin  day.     But  in  particular 
cases,  where  the  term,  by  the  proceedings  in  it,  suffers 
a  division,  as  in  the  present  case  by  the  summons  to 
warranty,  the  judgment  relates  to  the  essoin  day  of  that 
return  ;  on  which  day,  it  was  admitted  by  the  record, 
that  Edward  Swann  the  younger  was  alive.     It  is, 
however,   objected,    1st.  That  the  essoin  day  was 
Sunday,  on  which  day  the  Court  never  sits,  and  so 
cannot  be  supposed  to  have  given  judgment  on  that 
day.    2d.  That  the  Court  never  did  sit  on  a  Sunday, 
nor  could  it  sit  on  that  day,  because  forbid  by  several 
canons  which  were  adopted  by  the  common  law.  To 
the  first  objection  it  was  answered,  that  courts  for- 
merly  commi^nced  all  law-business  on  the  essoin  days, 
which  were  Sundays  or  festivals,  and  so  might  pro- 
nounce judgment  on  those  days.     The  authorities  in 
the  books  are  many  and  uniform,  that  the  judgments 
given  in  term-time  all  bear  relation  to  that  day,  whe- 
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ther  a  festival  or  not ;  and  the  reason  is  the  same 
where  the  process  is  returnable  in  the  middle  of  tens, 
before  the  relation  to  the  essoin  day  of  that  netum 
That  the  entry,  in  the  present  case,  which  says,  at 
which  day  comes  here  as  well  the  said  Thomas  in  to 
proper  persoUj  as  the  said  George  by  John  Glasse  Us 
attorney  ;  and  the  said  Edward  being  summonedj  (^. 
likewise  comes,  S^c.  and  ct/ierwards  departs  in  contempt 
qf  the  Courtf  was  also  an  estoppel  to  say,  that  the 
judgment'  was   not  giveii  on   that  day,  or  that  it 
was  given   on  any  day  before,  or  even  after  that 
day.      As   to    thq   other    objection,    it   was  said, 
that  the   very  canons   prohibiting,    were  evideace 
of  the  fact  of  sitting  on  a  Sunday  j  and  it  was  further 
proved  by  the  returns  of  the  writs,  all  which  were 
formerly  on  festivals ;  and  in  the  year  1763,  nine  re- 
turns out  of  seventeen  were  on  a  Sunday,  as  appean 
by  the  almanack  of  that  year.  That  it  would  be  strange 
for  the  King,  by  his  writ,  to  order  the  parties  to  appear 
on  a  day  on  which  no  Court  was  or  could  be  heU,  if 
tliey  were  not  to  sit  on  that  day.     Besides,  the  many 
cases  of  testing  and  returns  of  writ,  adjourning  term* 
casting  or  warranting   essoins,   &c.,  all  which  were 
equally  objects  of  the  canon  law,  prove  the  fact  rf 
courts  actually  sitting  on  Sundays.     As  to  the  canons 
they  could  only  have  the  same  force  as  in  other  cases, 
when  adopted  j  viz.  to  subject  to  spiritual  censures, 
but  not  to  invalidate  the  act;  like  to  the  canons 
against  holding  fairs  on  a  Sunday,  which  was  also 
prohibited  by  statute,  undei:  temporal  penalties ;  but 
the  contract  was  binding,  till  at  last,  by  another  sta- 
tute, the  contract  was  made  invalid.     But  as  no  act 
extended  in  words  to  the  present  subject,  therefor 
it  was  not  against  the  common  law  for  the  Court  to  sit 
and  pronounce  judgment  on  that  day  j  or  by  con- 
struction or  intendment  of  law,   the  judgment,  as 


jgiven  in  thi«  om  aa  the  mtry  knportadt  the  Court 
Q)U«t  intend  that  it  wa$  glyen  on  Uiat  dajib  If  the 
canon  had  hew  adopted*  j»  e.  ineoqx>nted  into  oiu^ 
Iaw>  and  i^  in  afler  tLinea»  the  Legislature  had 
thought  it  necessarjr  to  forbid  judgments  having 
relation  to  the  essoin  days»  they  would  then  have 
cbanged  the  return  of  the  writs ;  for  it  is  now  neces- 
saiy  to  tal^e  out  the  writs  returnable  on  the  general 
return  days,  and  the  greatest  part  of  these  areSundays ; 
afid  as  they  must  be  considered  as  qommon  days  of  re- 
turn, and  as  the  judgments  necessarily  relate  to  these 
days  and  no  other*  li  Sundays  are  to  be  for  this  pur- 
pwe  taJken  as  dm  ncn  jtiridkip  then  most  of  the 
judgments  given  in  term  must  necessarily  be  bad*  as 
bearing  relation  to  that  iU^al  day }  and  thus  the  re* 
turn  days  would  remain  as  so  many  snares  for  error, 
^t  it  may  be  presumed,  the  Legislature  did  not 
thus  consider  it ;  and  thought  the  returns  and  rela* 
tions  of  law  might  still  remain^  though  they  knew 
that  the  courts,  in  decency,  only  sat  on  Mondays,  and 
that  the  Ic^  rdation  to  Sunday  of  the  judgment 
giyen  on  Monday,  could  be  no  violatioa  of  the  Sab- 
hfUJi^  and  would  still  preserve  private  rights.  For 
the  prolGuiation  of  the  Sabbath  was  the  only  object  of 
the  Legislature,  but  it  never  intended  to  interfere 

M^th  private  rights* 

On  th^  other  side,  it  was  said,  that  a  common  r^ 
coveiy*  though  now  become  a  usual  mode  of  coniwy- 
aacet  must  necessarily  be  attended  with  a^  the  .cere* 
xiKHiies  and  solemnities  of  an  actual  suit  at  law ;  and  if 
tbo3e  are  wanting,  the  conveyance  by  recovery  is  as 
4^fictive  as  a  will  devising  lands,  to  which  there  aw 
only  two  subscribing  witnesses,  lliat  as  the  recovery 
pWiues  the  fonns  of  a  real  action,  it  is  of  absolute  ne- 
<^si1y  that  the  vouchee^  against  whom  the  judgment  is 
obtained,  should  be  living  on  the  day  when  such  judg- 
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ment  is  given  by  the  Courts  for  otherwise  such  jtidg' 
ment  is  erroneous.  That  though,  in.  all  cases,  the 
judgment  shall  relate  as  far  back  as  can  be  pemiitted 
by  the  facts  appearing  on  the  record,  yet  no  fictttioos 
relation  shall  presume  what  is  in  itself  impossible.  In 
the  present  case,  the  writ  of  summons  being  returnable 
on  Sunday  the  13th  of  May,  the  judgment  in  the  re- 
covery was  not,  nor  could  be  given  till  Monday  the 
14th  of  May ;  for  though  many  nominal  return  days 
of  writs  were  very  anciently  fixed  on  Sundays,  yet 
both  by  law  and  practice,  courts  of  justice  cannot  now 
sit  upon  a  Sunday,  but  the  business  appointed  for  that 
day  is,  and  always  must  be,  dispatched  upon  the  Mon- 
day immediately  following.  As  therefore  the  vouchee 
died  upon  Sunday  the  13th,  the  day  preceding  the 
judgment,  the  judgment  was  given  against  a  person 
not  in  esse,  and,  consequently,  was  totally  erroneous. 
That  it  was  not  suflScient  to  say  the  vouchee  had  done 
every  act  necessary  to  be  done  by  him,  that  he  had 
executed  the  deed  to  make  a  tenant  to  the  praxipe^ 
had  acknowledged  the  warrant  of  attorney,  and  had 
thereby  completed,  in  substance,  every  thing  requi- 
site to  this  particular  mode  of  conveyance ;  for  no 
warrant  would  empower  an  attorney  to  appear  in  the 
name  of  another,  after  the  death  of  his  principal. 
The  vouchee,  it  was  acknowledged,  intended  to  per- 
fect this  conveyance,  but  died  before  he  -could  ac- 
complish it ;  and  whether  he  died  a  day  or  a  month 
too  early,  was  quite  immaterial.  Every  act  done  by 
him  might  have  been  done  in  the  month  of  September, 
previous  to  a  recovery  intended  to  be  suffered  in 
Michaelmas  term ;  and  yet  it  would  not  be  contended, 
that  if  such  a  vouchee  had  died  in  October,  the  reco- 
very could  have  been  perfected  in  the  subsequent 
term.    It  was  therefore  hoped,  that  the  judgment  of 
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the  Court  of  King's  Bench»  reversing  the  judgment  in 
th  erecovery,  would  be  affirmed. 
'  After  hearing  counsel  on  this  writ  of  error,  the 
Judges  were  directed  to  deliver  their  opinions  upon  the 
following  question,  viz.  "  Whether  the  recovery  is 
good,  or  erroneous,  the  return  day  of  the  writ  of 
summons  being  on  Sunday,  the  ISth  of  May,  on 
which  day  Edward  Swann  the  younger  died  ?*' 
And  the  Lord  Chief  Baron  of  the  Court  of  Exche- 
quer,  having  conferred  with  the  rest  of  the  Judges  pre- 
sent, acquainted  the  House,  **  that  they  all  agreed  in 
their  opinion,  that  the  recovery  was  erroneous.*' 
Whereupon,  it  was  ordered  and  adjudged,  that  the 
judgment  of  the  Court  of  King's  Bench  should  be 
a£Srmed. 

42.  When  the  demandant  has  obtained  judgment  Of  Exccu- 
in  a  common  recovery  against  the  tenant,  and  the4j"3j3gj^ 
tenant  against  the  vouchee,  the  Court  awards  a  writ 

of  habere  facias  seisinam^  in  the  same  manner  asupon 
ra  judgment  in  an  adversary  action,  to  the  sheriff  of 
the  county  in  which  the  lands  lie, '  diriecting  him  to 
put  the  recoveror  in  possession  of  the  land^  which  he 
has  recovered ;  and  when  this  writ  is  returned,  the 
recovery  is  complete  and  executed. 

43.  The  writ  of  seisin  should  bear  teste  the  fourth  Wilson,  373. 
day  inclusive  after  the  return  of  the  writ  of  entry,  or 

last  writ  of  summons,  when  the  vouchee  comes  in  by 
summons :  and  there  should  be  fifteen  days  between 
the  teste  and  the  return  of  the  writ  of  seisin. 

44.  It  is  said  in  the  case  of  Goodright  v.  Rigby,  ante.  c.  2. 
that  the  day  named  in  the  return  of  the  writ  of  seisin  2  h.  Black. 
is  immaterial,  it  not  being  necessary  to  name  any  ^^-  ^3. 
particular  day,  for  the  return  would  be  good  without 

It ;  all  that  was  necessary  was,  that  seisin  should  be 
delivered  after  the  judgment,  and  before  the  return 
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of  the  writ»  and  that  tbe  proceediugs  should  ail  be  is 
the  same  term, 
w.  Jones  10.      45.  A  judgment  iii  a  commoQ  recovery  has  no 
nvUsialsL  «Mumer  of  operation,  nor  does  it  alter  the  nature  of 

the  estates  until  it  appears  to  have  been  legulaify 

executed  by  the  return  of  the  writ  of  seisin  \  aod  as 

almost  all  common  recoveries  are  now  sufibrad  to 

uaeSs  the  recoverors  do  not  acquire  any  seisin,  and 

consequently  no  uie  can  arise  until  the  recoveiy  is 

executed ;  that  is,  until  the  writ  of  seisin  iaietunNd, 

\Jq^  ^      ^^^  ^^  ^  ^^^  never  in  fact  executed. 

Shelleys  ^*  ^^ ^ common  recovery  be  suffered  of  buidi  kt 

Case,  on  leases  for  years,  the  recoverors  have  not  tbe  n- 

'    ^         '  version  presently  by  the  judgment,  but  it  muft  be 

executed. 
1  in«t.  104  h.     4n.  By  the  statute  7  Hcai.  VIIL  c  4.  all  recowon 

in  common  recoveries  are  allowed  tbe  same  reaadies 
against  leasees  for  lives,  and  years,  by  diatreaa,  avo«i7f 
and  action  of  debt,  for  rents  and  services  "^tiA  be- 
come due  after  the  recovery,  to  which  the  ptnoas 
against  whom  the  recovery  was  had  were  entitled. 
May  be  had  48.  If  a  person  suffers  a  recovery  and  dies  before 
^^^  the  writ  of  seisin  is  issued,  the  recoveror  voKj  hii< 

execution  against  his  heir. 

1  Rep.  93-         49.  Thus,  in  Shelley's  case,  it  waa  unanimously  i«- 

.  solved,  that  although  Edwvd  Shelley  died  go  tbe  vtf7 

day  on  which  the  recovery  passed^  and  coDseqneDo; 

before  the  writ  of  seisin  could  have  been  issti^i  p 

that  execution  might  be  sued  against  bis  heir  *• 

Must  appear       50.  The  awarding  of  a  Writ  df  seisin,  its  exccuWft 

upon    cor  .  ^^^  return  by  the  sheriff,  must  appear  upon  recw- 


*  In  thb  case  Lord  Coke  states  the  writ  of  seSsio  ta  b**^ 
awarded  immediately  after  the  judgment;  and  the  record  p^*^ 
seems  to  warrant  such  statement. 
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and  if  the  execution  of  a  recoveiy  be  not  found  in  a 
^cial  verdict,  it  cannot  be  presumed  by  the  Court. 

51.  Thus  in  ejectment  the  jury  found  a  special  Witham  v. 
verdict,    that  Henry  VII.    granted  the  manor  of  i  wiU.  Rep. 
Witherslack  to  Thomas  Earl  of  Derby,  to  hold  to  him  ^'       p  . 
and  the  heirs  male  of  his  body ;  that  Thomas  Earl  of  Ca.  327. 
Derby,  grandson  to  the  said  Thomas,  suffered  a  reco- 
very of  the  said  manor,  and  afterwards  entered  into 
the  said  manor,  and  was  seised  thereof;  but  no  writ 
of  execution  or  entry  of  the  recoverors  appeared  upon 
the  special  verdict  in  which  this  recovery  was  found : 
and  the  Court  of  King's  Bench  was  of  <^inion,  that 
as  execution  was  not  found,  it  could  not  be  presumed, 
and  therefore  that  the  recovery  was  not  good.     A 
vrrit  of  error  was  brought  in  the  House  of  Lords : 
and  it  was  argued,  that  this  judgment  was  erroneous, 
and  that  a  writ  of  execution,  though  not  expressly 
found,  ought  to  have  been  presumed,  for  the  follow- 
ing reasons :  First,  from  the  exemplification  of  the 
recovery  itself,  as  found;  its  antiquity  of  above  230     ^ 
years  ;  its  being  entered  upon  the  rolls ;  the  dignity 
and  quality  of  the  parties  to  it ;  and  a  fresh  entry  of 
Earl  Thomas,  expressly  found  to  have  been  made  after 
such  recovery.     Secondly,  from  the  impossibility  of 
any  other  proof  of  actual  execution,  as  it  was  well 
known,  that  amongst  the  rolls  of  the  recoveries  of  that 
and  the  preceding  reigns,  the  award  of  the  writ  of 
execution  is  not  entered  or  indorsed  upon  one  in 
twenty  of  them,  as  has.  been  usual  of  late  years ;  and 
upon  search  in  the  proper  offices  where  the  writs  of 
execution  of  recoveries  suffered  in  those  early  times 
ought  to  be  filed,  not  one  of  such  ancient  writs  is  to 
be  met  with.     Thirdly,  because  had  any  objection 
been  made  at  the  time  of  the  trial  of  the  recovery  on 
this  account,  the  Court  would  and  ought  to  have  di- 
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rected  the  jniy  to  find  the  execution,  of  it  from  the 
exemplification  itself,  and  the  possession  of  the  de- 
fendant and  his  ancestors,  agreeable  to  it.     And  if  so, 
it  is  difficult  to  give  a  reason  why  the  courts  of  law 
should  not  draw  the  same  legal  conclusions,  and  mi^ke 
the  like  legal  implication  from  facts  themselves,  wliich 
•they  would  direct  a  jury  upon  their  oaths  to  do. 
Fourthly,  from  the  fatal  consequences  which  might 
attend  this  judgment :  for  if  this  doctrine  should  be 
established,  that  the  Judges  ought  not  to  presume  exe- 
cution at  this  distance  of  time,  it  might  shake  the 
titles  of  great  part  of  the  property  of  this  kingdom, 
which  probably  may  depend  on  the  validity  of  ancient 
recoveries,  suffered  before  the  statute  34  Hen.  VIIL; 
for  if  a  jury  should  think  proper  to  insist  upon  evi- 
dence to  support  such  ancient  recoveries,  which,  for 
the  reasons  above,  appears  impossible  to  be  laid  be- 
fore them,  as  no  attaint  or  other  remedy  against  them 
would  lie  in  such  case,  all  property  might  be  subjected 
to  an  arbitrary  and  perhaps  corrupt  determination  of 
a  jury,  without  any  redress  whatever.    On  the  other 
side  it  was  contended,    that  the  judgment  of  the 
King's  Bench  should  be  affirmed,  because  it  did  not 
appear  that  any  writ  of  seisin  was  ever  awarded  upon 
the  common  recovery  suffered  by  Earl  Thomas,  or 
that  the  same  was  ever  carried  into  executionl)y  writ 
of  seisin,  or  otherwise  ;  for,  until  a  writ  of  seisin  is 
awarded,  executed,  and  returned,   (all  which  must 
appear  upon  record,  and  cannot  be  presumed)  it  is 
not  a  perfect  recovery,  and  operates  nothing  j  and 
no  new  estate  is  gained  to  the  recoveror,  nor  any  use 
raised  thereby,  nor  is  the  former  estate  altered  or 
changed.     And  it  was  so  determined  upon  a  question 
on  this  very  recovery,  so  long  ago  as  in  the  reign  of 
Sir  w,  Jones  j^|^g  James  I.    And,  as  in  the  present  case,  no  new 
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estate  was  gained  to  the  recoveror,  no  new  use  raised, 
nor  the  old  estate  changed  or  altered  by  this  recovery. 
Earl  Thomas  still  continued  tenant  in  tafl.  After 
hearing  counsel  in  this  cause,  the  following  questions 
were  proposed  by  the  House  to  the  Judges : 

flirst,  MHbether  sufficient  matter  was  found  in  the 
special  verdict,  whereupon  the  common  recovery  of 
5  Hen.  YIII.  can  be  adjudged  or  taken  to  be  a  com- 
plete valid  recovery  ?  And  secondly,  if  not,  whether, 
by  law,  a  x^emrefacids  de  novo  ought  to  be  awarded  in 
this  case  ?  The  Lord  Chief  Justice  of  the  Common 
Heas  delivered  the  unanimous  opinion  of  the  Judges, 
that  there  was  not  sufficient  matter  found  in  the  said 
special  verdict,  and  that  a  venire  facias  de  novo  ought 
to  be  awarded.  Whereupon  the  judgment  of  the 
King's  Bench  was  affirmed  *. 

5S.  By  the  statute  23  Eliz.  c.  3.  S  !•  it  is  enacted.  All  the  Pro- 
that  every  original  writ  of  entry  in  thepost^  or  other  writ,  RecoTmes    ' 
whereupon  any  common  recovery  shall  be  suffered,  may  be  en- 
the  writs  of  sunmoiH:as  ad  mrrmUzandum,  the  re-  "'"'^' 
turns  of  the  said  originals  and  writs  of  summoneas  ad 
"warrantizandum^  and  every  warrant  of  attojuey,  as 
well  of  every  demandant  and  tenant,  as  vouchee, 
extant  and  in  being,  may,  upon  the  requeA  or  elec- 
tion of  any  person,  be  enrolled  in  rolls  of  parchment ; 
and  that  the  enrolment  of  the  same,  or  of  any  part 
thereof,  shall  be  of  as  good  force  and  validity  in  law, 
to  all  intents  and  purposes,  for  ^  so  much  of  any  of 


*  Inn  modem  ctte  Lord  Kenyon  says  of  this  determination : — 
"  Lord  Derby's  case  has  always  been  considered  as  a  strange  case ; 
and  the  Judges  of  succeeding  times  hi&ve  been  astonished  that  no  ap- 
plication was  made  to  the  Court  of  Common  Pleas  to  rectify  the  de- 
fect in  that  recovery  according  to  the  usual  practice  of  the  Court." 
5  Term  Rep.  179. 
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nant  to  the 
Precipe  are 
sufficient 
Proof  of  a 
Recovery. 


them  90  enrolled,  as  the  same  being  extant  and  re- 
maining were  or  ou^t  by  law  to  be. 
After  20  years  53,  The  proper  evidence  of  a  recovery  is  the  ex- 
mdce  a  Te-  emplification  of  it ;  but  there  are  many  exemplifica- 
tions of  recoveries  suffered  between  the  commence- 
ment of  the  reign  of  Queen  Anne  and  that  of  EjBg 
George  II.,  whereof  no  entries  upon  the  rolls  in  the 
Treasujy  of  the  Court  of  Common  Pleas,  nor  any  writ 
of  entiy,  summons,  or  seisin,  can  be  found.  Mr.  P^ 
having,  in  the  course  of  his  practice,  discovered  re- 
peated instances  of  this  neglect,  procured  the  foliovr- 
ing  statute  to  be  passed,  in  order  to  prevent  the 
inconveniences  which  might  arise,  in  making  out  titles 
to  lands,  from  omissions  of  this  kind. 

54.  14  Geo.  II.  c.  ao.  S  *•  "  Whereas  by  the  de- 
fault  or  neglect  of  persons  employed  in  suffering 
common  recoveries,  it  has  happened,  and  may  hap- 
pen, that  (such  recoveries  are  not  entered  on  record, 
whereby  purchasers  for  a  valuable  consideration  may 
be  ^feated  of  their  just  rights :  for  remedy  thereof, 
be  it  further  enacted  by  the  aiithority  aforesaid,  that 
whare  any  person  or  persons  hath  or  have  purdiased, 
or  shall  purchase,  for  a  valuable  consideration,  any 
estate  or  estates,  in  lands,  tenements,  or  heredita- 
ments, whesreof  a  recovery  or  recoveries  is,  are,  or 
w^e  necessary  to  be-  suffered  in  mder  to  complete 
the  title,  such  person  and  persons,  and  all  claiming 
under  him,  ha,  or  them,  having  been  in  possesuoA 
of  the  purchased  estate  or  estates  from  the  time  of 
such  purchase,  shall  and  may,  after  the  end  of 
twenty  years  from  the  time  of  such  purchase,  pro^ 
duce  in  evidence  the  deed  or  deeds  aiaking  a  tenant 
to  the  writ  or  writs  of  entry;  or  otiier  writs  for 
suffering  a  common  recovejy  or  common  recoveries, 
and  declaring  the  uses  of  a  recovery  or  recoveries' 
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and  the  deed  or  deeds  so  produced  (the  execution 
thereof  being  duly  proved)  shall,  in  all  courts  of 
law  and  equity,  be  deemed  and  taken  as  a  good  and 
sufficient  evidence  for  such  purchaser  and  purchasers, 
and  those  claiming  under  him,  her,  or  them,  that 
such  recovery  or  recoveries  was  or  were  duly  suffered 
and  perfected,  according  to  the  purport  of  such  deed 
or  deeds,  in  case  no  record  can  be  found  of  such  re- 
covery; or  recoveries,  or  the  same  shall  appear  not  to 
be  regularly  entered  on  record:  Provided  always, 
that  the  person  or  persons'making  such  deed  or  deeds 
as  aforesaid,  and  declaring  the  uses  of  a  common 
recovery  or  recoveries,  had  a  sufficient  estate  and 
power  to  make  a  tenant  to  luoh  writ  or  writs  as  afore^ 
said,  and  to  suffer  such  common  recovery  or  re- 
coveries." 


\ 
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RECOVERY. 


CHAP.  IV. 

In  whatCotfrtSf  and  qf  what  Things^  a  Becovery  trng 

be  steered. 


1.  Court  of  Common  pleas. 

2.  Of  the  Counties  of  Lancaster 

a$id  Durham.* 

3.  Of  the  County,  of  Chester  and 

City. 

5.  Of  Great  Sessions  tit  Woks, 

6.  Of  Hustings  in  London. 

7.  Copyhold  Courts. 


8.  Of  what  Things  a  Reanen^ 

may  be  suffered, 

9.  RenU. 

10.  jidoowsons. 

13.  Tithes. 

14.  Buinotofa  Fishery,  *c. 

15.  By  what  Descriptms. 


Court  of 
Common 
Pleas. 


Of  the  Coun« 
ties  of  Laa- 
caster  and 
Durham. 


Of  the 
County  of 
Chester  and 
City. 


Section  1. 

A  COMMON  recovery  can  in  genend  only  be 
suffered  in  the  Court  of  Common  Pleas  at 
Westminster,  because  a  real  action  cannot  be  com- 
menced in  any  other  court. 

2.  Common  recoveries  may,  however,  be  sufiered 
of  lands  lying  in  the  coimties  palatine  of  Lancflst^ 
and  Durham,  in  the  respective  courts  of  those  coun- 
ties, and  not  in  the  Court  of  Common  Pleas  at 
Westminster,  because  the  King's  ordinary  writs  (to 
not  run  in  those  counties. 

3.  The  county  of  Chester  having  been  palatine 
ever  since  the  Conquest,  has  always  had  courts  oi 
its  own  for  the  cognizance  of  pleas  in  all  real  actioi* 
and  common  recoveries  have  been  suffered  in  t*^ 
courts. 
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Bjr  the  stat  4*4  &  35  Hen.  VIII.  c.  26.  §  6.  the 
Chief  Justice  of,  Chester  is  authorized  to  hold  sessions 
twice  in  a  year,  in  the  shires  of  Denbigh,  Flint,  and 
Montgomery ;  and  by  5  40.  of  the  same  statute  it  is 
enacted,  that  every  person  suing  a  writ  of  entry  in 
the  post  for  any  recovery,  shall  pay  such  fines  for  the 
same  as  is  used  in  the  King's  Chancery. 

4.  By  the  statute  43  Eliz.  c.  15.  §  4.  it  is  recited^ 
that  the  mayor  of  the  city  of  Chester  had  been  time 
out  of  mind  accustomed,  in  all  common  recoveries 
suffered  before  him,  to  award  writs  of  dedimus  pote^ 
iateniy  and  to  receive  warrants  of  attorney  from  the 
tenants  or  vouchees  in  such  recoveries. 

5.  By  the  statute  34  and  35  Hen.VIII.  c.  36.  §  40.  Of  Great 
it  is  enacted,  that  common  recoveries  may  be  su^red  \i^2J!^°*  *" 
at  the  courts  of  great  sessions  in  Wales,  in  like  man- 
ner and  form  as  in  the  Court  of  Common  Pleas  in 
England. 

6.  By  the  custom  of  London  common  recoveries  of  Hustings 
may  be  suffered,  upon  writs  of  right,  of  lands  lying  ^^J^^^^jl 
within  the  precincts  of  the  city  of  London,  in  the  Bohun'a  PHv. 
court  of  hustings.  ^^^' 

7*  By  the  custom  of  several  manors  in  which  there  Copyhold 
are  copyhdids,  a  recovery  may  be  sufiered  in  the  ^®"'^^*' 
copyhold  or  customary  court  of  such  manor,  of  the 
copyholds  held  thereof;  of  which  an  account  will  .be  Tit.  37.  c.  2. 
given  in  the  next  title.    . 

«.  A  copimon  recovery  may  be  suffered,  of  eveiy  of  what 
kind  of  real  property,  whereofawrit  of  covenant  may  Jovel^'may^ 
be  brought,  for  the  purpose  of  levying  a  fine  ;  as  of  bo  suffered* 
an  honour,  barony,  manor,  castle,  messuage,  land, 
meadow,  pasture,  underwood,  heath,  moor,  &c.;  stnd 
in  general  a  common  recovery  may  be  suffered  of  any 
thing  whereof  a  writ  of  entry  sur  disseisin^  or  any 
other  writ  of  entry,  will  lie. 

VoL.V.  Ee 
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9*  A  common  recovery  may  be  Suffered  of  an  *  un- 
divided part,  as  well  as  of  the  whole.    And  where  a 
Cro.Car.liO.'pei'son  who  was  seised  of  a  third  part  of  amaaor^ 

suffered  a  recovery  of  a  moiety  of  the  manor,  it  was 
held  good  for  a  third  part. 
Rents.  10.  A  common  recovery  may  be  suflered  of  a  rent- 

Pigot,  97.  charge  issuing  out  of  lands.  And  therefore  if  one 
Vide  infra,  .grants  a  rent  to  A.  in  tail,  remainder  to  B.,  a  com- 
c,  10.  mon  recovery  may  be  sufiered  of  it.    But  of  an  an- 

Turner  ^  nuity  charged  on  personal  estate,  a  common  recovciy 
lBro.R.3]  6.  cannot  be  suffered. 

AdTOwsons.  11.  It  was  determined  in  Dormer's  case,  that  a 
j^  g/  ^*  *  common  recovery  might  be  suffered  of  an  advowson 
Ja«GDv.97.      in  gross,  upon  a  writ  of  entry.    Mr.  Pigot  says,  this 

must  be  understood  of  an  ^vowson  appendant  to  a 
manor ;  but  could  not  be  of  an  advowson  in  .gross, 
since  the  parson  has  the  freehold;  and  that  therefore 
it  ought  not  to  be  by  writ  of  entry  en  k  post,  but  by 
writ  of  right  of  advowson. 

12.  A  common  recovery  may  however  be  suffered 

iof  an  advowson  in  gross,  and  a  small  quantity  of  land, 

on  a  writ  of  entry  sur  disseisin. 

Bayiey  V.  13.  Thus  where  the  validity  of  a  common  recoverj', 

ford^      "     which  had  been  suffered  of  an  advowson  in  gross  and 

2  Wils.  R.      one  acre  of  land,  upon  a  writ  of  entry  sur  disseisin, 

was  questioned,  as  to  the  advowson.  Upon  searcfaii^ 
for  precedents,  sixteen  were  found  where  recoveries 
of  advowsons  in  gross  and  a  little  land  had  been.suf* 
fered,  upon  writs  of  entry  sur  disseisin  ;  and  no  case 
found  where  such  a  recovery  was  ever  held  bad. 

The  Court  refused  to  hear  any  aipiment  against 
the  recovery^  but  said,  ^  that  if  this  were  res  integra, 
periiaps  it  might  not  be  right ;  yet  quod  jteri  non  .dp- 
buitjacttm  valet.  And  gave  judgment  that  the  reco- 
very was  good. 
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14,  In  consequence  of  the  statute  32  Hen,  VIIL  j!^*^«»»  &c. 

^        V .  1-,       r  1        1       .       J  Tit.35.c.6 

C.  7*  which  has  been  already  stated,  a  common  reco-  ^  g. 
veiy  niay  now  be  suffered  of  e^ery  kind  of  ecclesias- 
tical or  spiritual  prdfitSi  which  are  in  the  hands  of  Dormer's 
lay  persons ;  as  of  titheB,  oblations,  portions,  pen-  c.  2.  J  8.  * 
dons,  &c. 

15k,  It  is  said  by  Kgot  that  a  common  recovery  But  not  of  a 
cannot  be  suffered  of  a  fishery,  common  of  pasture,  ^J^^^gg^^ 
estovers,  services  to  be  done ;  nor  of  a  quarry,  a  West  Symb. 
mine,  or  a  market ;  because  these  things  are  not  in  jouch.  4K 
demesne,  but  in  profit  only. 

16.  With  respect  to  the  descriptions  which  are  Bywbat 
necessary  to  be  used  of  those  things  whereof  a  com-  ^^^^^P^^on*- 
mon  recovery  is  suffered,  they  should  be  the  same  as 

in  a  prcecipe  quod  reddaty  in  an  adversary  suit.  But 
as  recoveries  have  been  long  considered  as  common 
assurances,  and  conveyances  by  consent,  great  indul-* 
gence  has  been  shown  to  them  by  the  Judges. 

17.  Thus  where  a  person  who  was  seised  of  a  ma-  THjnne  r. 
nor  and  of  two  closes  reputed  part  of  the  manor,  l  vent/si. 
suffered  a  common  recovery  of  the  manor  with  the  ^  ^^'  27- 
appurtenances ;  and  whether  the  recovery  was  a  bar 

as  to  the  two  closes  was  the  question.  It  was  resolved  ^ 
by  all  the  Court  that  the  lands  reputed  parcel  of  the 
manor  should  pass ;  because  it  appeared  by  the  deed 
of  uses  to  have  been  the  intent  of  the  parties  that  they 
'  should  pas6  ;  and  because  the  constant  practice  and 
received  opinion,  since  Sir  Mo;^le  Finch's  case,  had  Tit.  35.  c.  16. 
been,  that  lands  reputed  parcel  should  pass.  §  ^^* 

18.  A  person  being  seised  in  tail,  among  other  Baker  v. 
lands,  of  two  marshes,  called  Knightsswick  and  South-  u  \" Toe 
wick,  lying  in  an  island  called  Camby,  in  the  parish 

of  Northfleet,  suffered  a  recovery,  in  which  South 
Benfleet  and  many  other  parishes  were  named,  and 
^so  Camby,  but  the  parish  of  North  Benfleet  was  ^ 

Ee2 


4«0  Title  XXXVL   Becmery.   O.  iv.  5  IS— SO. 

omitted.     And  the  question  was»  whether  the  lands 

in  North  Benfleet  passed  or  not    The  Court  agreed, 

that  the  town  and  parish  being  omitted,  thotigh  Camby 

was  a  Ueu  cannuy^jet  being  in  a  town,  the  recovery  did 

not  extend  to  it.   That  a  recdveiy  in  a  town,  parish, 

or  hamlet,  is  good ;  and  perhaps  in  a  place  knolirn 

out  of  a  town,  parish,  or  hamlet  j  but  to  admit  a  re- 

/coveiy  of  lands  in  a  place  known  in  a  town,  would 

be  absurd^  for  there  is  no  town  in  which  tiiere  aie 

.  not  twenty  places  known. 

2  Mod*  49.         This  case  was  denied  to  be  law  by  Lord  Chief  Jiis- 

tice. North,  who  said  that  it  had  been  long  diluted 

whether  a  fine  of  lands  in  Ueu  cormu  Was  good,  bat 

that  in  the  time  of  King  James  I.  the  law  was  settled 

in  that  point  that  it  was  good ;  and  for  the  same  reascm 

a  recovery  would  be  good,  for  they  weUe  both  amicable 

suits,  and  common  assurances,  and  as  they  grew  more 

in  practice,  the  Judges  have  extended  ih&Ea  farth^. 

Lever  v.  ig^  3j].  Samuel  Jones  being  tenant  in  tail  of  lands 

2  Mod.' 47.     in  Shrewsbury  and  Cotton,  which  were  within  tfai^ 

s.  c.  by  the    liberties  of  Shrewsbury,  sufiered  a  commpn  recoveqr 

Jonesv.Wait,  of  all  his  lands  lying  within  the  liberties  of  l^urews- 

1  Mod.  206.    bmy ;  and  the  question  was>  whether  the  lands  in 

Cotton,  which  was  a  distinct  vill,  though  wtthiti  the 
liberties,  should  pass.  It  was  adjudged,  that  as  tbe 
jury  had  found  Cotton  to  be  a  vOl  within  theUberties. 
of  Shrewsbuiy,  the  lands  in  Cotton  should  pass  by 
the  recovery. 
Addison  v.  SO.  In  ejectment  a  special  verdict  was  found,  that 
?M  *d*  2*50    *^^®  ''^^  *  parish  of  Rippon,  and  a  vill  of  Rippon, 

2  Vent.  31.'    but  the  latter  was  iiot  co-extensive  with  the  fonn^: 
Ireem.  241.   ^^^  ^  person  who  was  tenant  in  tail  of  lands  in  the 

parish*  but  out  of  the  vill,  bargained  and  sold  all  his 
lands  lying  in  the  parish  of  Rippon,  with  a  covenant 
to  l^vy  a  fine  and  sufier  :a  recovery  to  the  usesjof  thp 
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deed :  that  a  common  recovery  was  accosdingly  su& 
fered  of  one  hundred  acres^of  land  lying  in  Rippon  : 
that  the  tenant  in  tail  had  no  land»  in  the  vill  of  Rip- 
pen,  and  that  the  intention  of  tlie  parties  was,  that 
all  the  lands  in  the  parish  of  Rippon  should  pass.    It 
wap  aigued,  that  the  common  law  knows  no  such 
division  of  the  kingdom  as  parishes,  but  only  the- 
division  of  vills;  and  ther^ore  wJiere  a  place  is  named, 
in.  a  record,  and  no  more  said,  it  is  always  intended 
a  vili ;  consequently,  that  the  recovery,  if  it  passed 
anylandb  at  all,  could  onlj  pass  those  in  the  vill.. 
But  the  Court  were  of  opinion,  that  the  recovery 
should  extend  to  the  lands  in  the  parish  of  Rippon  n 
lst#  Because  otherwise  the  recovery  would  be  void,  it 
being  fqund  that  the  tenant  in  tail  had  no  lands  in  the 
vill  of  {tippon.  Sdly,  Because  it  plainly  appeared  to> 
be  the  intention  of  the  parties  that  this,  should  be  in* 
tended  the  parish  of  Rippon,  not  because  the  jury 
had  found  it,  (for  the  Judges  said  they  would  pay  no<^ 
attention  to  that},  but  because  it  appeared  by  the 
baiq^ain  and  sale  to  be  the  intention  of  the  parties^ 
that  thereco  very  should  extend  to  all  the  lands  in  the 
parish  of  Rippon,  and  not  be  confined  to  the  lands  in 
the  vill  of  Rippon ;  for  the  bargain  and  sale  and 
recovery  were  to  be  considered  as   one  assurance.. 
And  sdthough  a  place  spoken  of  simply  is  in  law  in* 
tended  a  viU,  and  stabiiur  presumpUo  donee  probetur 
mcontraritmij  yet  here  was  sufficient  proof  of  the* 
intention  of  the  parties. 

21.  In  a  writ  of  error  from  a  judgment  on  mre  Moswy  v. 
fajMB  in  the  Court  of  King's  Bench  in  Ireland^  brouffht  ^c^» 

n  •       •     .1      ^  ^  Cowper,34(Ji 

ta  reverse  four  common  recoveries  m  the  Court  of 
Common  Fleas  there,  two  of  lands  in  the  county  of 
Limerick,  and  two  of  lands  in  the  city  of  Limerick, 
Mr.  Bidler  for  the  plaintiff  in  error  objected,  that 
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the  several  descriptions  in  all  the  four  recoveries 
were  bad.    There  were  fourteen  parcels  in  each  re* 
covery ;  and  the  principal  objections  to  them  were^ 
1st.  As  to  the  premises  ia  the  county,  because  some 
were  demanded  thus,  *'  all  those  the  castle,  town, 
and  lands  of,  &c.  containing  by  estimation  so  many 
acres/'  without  setting  out  the  quality  of  the  lands  \ 
that  a  recovery  could  not  be  suffered  of  a  town,  and 
that  so  many  acre)»  by  estimati(»Q  was  uneertaiD* 
Sd.  That  others  were  described  thus,  *^  all  that  part 
of  the  town  and  lands,  &c«  now  or  late  in  the  tenure 
of  A.  B.*'  which  was  vague  and  uncertain.    Sd.  That 
two  parcels  were  described  as  '<  containing  a  plough^ 
land,"  which  was  also  vague  and  uncertain.  In  respect 
of  the  premises  in  the  city,  he  objected,  that  they  were 
all  demanded  by  the  description  of  *^  messuage  or 
tenement,''  which  was  uncertain,  and  also  a»  being 
said  to  be  ^^now  or  late  in  the  tenure,  &c."  Hein^sted 
that  a  recovery  has  no  effect  until  execution,  there- 
fore the  description  of  the  premises  should  be  so 
certain  that  the  sheriff  may  know  how  to  execute  it^ 
and  if  bad  in  ejectment,  ajbrtiori  in  a  preecipe.    Mr.. 
AUeyne  for  the  defendant  in  error,  said,  he  should 
consider,  1st,  What  degree  of  precision  was  required 
by  the  register  to  the  description  of  lands  demanded 
in  a  prcecipe  quod  reddat.  2dly,  What  indulgence  was 
to  be  given  to  a  common  recovery,  as  a  conveyance 
and  common  assurance.  3dly,  Whether  from  the  Iocs- 
lity  of  these  particular  lands  the  descriptions  were 
not  suffieient    1st,  It  was  a  general  rule,  that  the 
form  of  the  register  must  be  followed ;  but  there 
were  cases  that  admitted  of  a  deviation  from  it.  The 
general  principle  upon  which  all  forms  were  founded 
and  upheld,  was,  that  the  defendant  might  know  what 
^    he  was  to  defend ;  an4  therefore  whenever  the  term 
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used, '  either  in  respect  of  the  quantity  or  Ihe  quality,  i  RqI.  Rcp^ 
was  suflSciently  Certain  and  notorious  to  answer  that  ^^^• 
purpose,  it  would  be  good,  though  not  particularly 
named  in  the  register.    Sdly,  Great  favour  was  to  be 
shown  to  common  recoveries,  because  they  were  now 
a  qpecies  of  conveyance  and  common  aissurance  of 
land.     They  were  not  like  the  cases  cited,  most  of 
which  were  cases  in  ejectment,  which  are  adversary 
suits,  and  where  the  objections  arose  in  consequence 
of  soHie  essential  defect,  which  was  fatal.  But  a  com- 
mon recovery  was  in  the  nature  of  an  amicable  suit, 
which  admitted  of  a  greater  latitude ;  and  any  descrip- 
tion that  would  be  good  in  a  deed,  would  be  good  in  5  Rep.  40. 
a  common  recovery.   3dly,  With  regard  to-  the  local    ^^  ' 
situation  of  lands  in  Ireland,  it  had  always  been  under- 
stood that  the  Judges  of  Ireland  knew  the  description  . 
of  lands  in  that  country  better  than  the  Judges  here,  ♦ 

and .  therefore  credit  ought  to  be  given  to  their  know^ 
ledge.  It  was  expressly  held  in  2- Roll.  Rep.  166. 
1  Stra.  71*  and  1  Furr.  623 ;.  which  last  case  in  prin- 
ciple answered  all  the  objections  that  had  been  made. 
Another  argument  arose  upon  the  statutes  of  jeofails, 
which  was,  that,  being  after  verdict*  they  were  now 
too  late.  As  to  the  objections  made  to  the  particular 
descriptions  of  these  lands — 1st,  The  word  "town  " 
in  Ireland  did  not  mean,  as  it  does  here,  houses  inha- 
bited,  but  was  merely  a  technical  description  of  a 
particular  district,  and  is  notorious  there.  2dly,With 
respect  to  the  uncertainty .  of  "  so  many  acres  by 
estimation,''  it  was  suflBcient  if  the  general  boundary 
was  known;  it  was  not  necessary  that  the  precise 
measure  should  be  accurately  and  exactly  ascer- 
tained :  and  as  to  the  term  "  land,"  in  legal  accepta- 
tion it  always  meant  arable.  3dly,  The  term  "mes. 
fiuage  ot  tenement "  does  not  stand  alone,   but  is 
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accompanied  with  other  words  descriptive  of  te 
situation,  which  render  it  sufficiently  certain  for  tbe 
sheriff  to  deliver  possession ;  besides,,  it  wifcs  the  sane 
description  that  was  used  in  the  deed  ei  setttemeat 
by  which  the  estate  was  entailed ;  therefore,  even  if 
the  descriptions  were  more  doubtfol,  the  Court 
2  Mod  233.  would  make  such  a  construction  as  would  support 

,them«« 

Lord  Mansfield. — The  consequences  of  those  ob* 
jections  are. so  great ;  they  are  so  void  of  the  least 
glimmeriog  of  reason  and  common  sense ;   and  it 
would  be  attended  with  such  vast  inccHivemencte  to 
the  public  in  many  cases,  without  a  possibility  of 
doing  good  in  any,  if  in  common  recoveries,  which 
^re  a  species  of  conveyance  and  common  assurance^ 
isuch  nice  exceptions  were  to  prevail ;  that  the  strictest 
proof  oi*  their  being  founded  in  law  is  necessaiy  to 
induce  the  Court  to  overturn  a  recovery  on  such 
grounds.    By  the  settled  law  of  the  land,  men  bj 
deeds  may  fetter  their  estates ;  hut  tenant  in  tail  whai 
of  age  may  unfetter  them,  observing  a  certain  fonn. 
Jn  this  case  there  can  be  no  doubt  of  the  meaning  of 
the  tenant  in  tail,  or  liis  power,  to  unfetter  the  estates 
The  only  question  is,  whether  he  has  done  it  agreeaUe 
to  the  proper  form ;  that  is,  whether  he  has  described 
the  premises .  with  sufficient  certainty.    Now  the  de^ 
scription  which  he  has  used,  is  the  identical  descrip 
tion  in  the  deed  which  created  the  fettering ;  and  the 
objection  which  is  made,  is  not  so  much'  that  that 
description  is  uncertain ;  as  that  six  or  seven  hundred 
years  ago,  in  an  adverse  action,  there  was  a  donbt 
whether  such  an  objection  would  not  have  lain ;  aad 
therefore  the  defendant  would  make  the  same  objec- 
tion and  raise  the  ^ame  doubt  now.    But  a  .commoD 
V    recovery  is  not  an  adverse  action^  It  is  said  that  ¥  all 
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that  meflsuage  or  tenement  with  the  appurtenances^ 
situate  in  the  lane  between  the  two  abbey-gates,  now 
or  late  in  occupation  of  J.  C.  his  under-tenants  or 
assigns,  in  the  county  of  the  city  of  Limerick/'  is  too 
vague  and  uncertain.  But  one  must  look  with  a  mi^ 
croscopic  eye  to  discover,  that  a  messuage  or  tene^ 
ment,  &c.  is  so  uncertain  a  description,  as  that  the 
sheriff  or  any  other  person,  could  not  know  how  to 
find  the  premises  by  it ;  and  the  objection  can  only 
be  made  by  a  person  who  pores  over  the  syllables  of 
the  words. 

'  The  objections  are  of  two  sorts,  and  I  have  no 
doubt  as  to  either.  1st,  That  the  premises  in  the 
county  are  demanded  thus :  ^  all  those  the  castle^ 
tMmjBndkmds,  containing  by  estimation,  &c.}'' which 
it  is  argued  is  uncertain  both  in  respect  of  quality  and 
qaantity.  As  to  that,  it  is  admitted  that  **  castle  "  is 
a  good  description  in  England.  "  Totipn,'*  was  deter- 
mined to  be  a  good  description  in  Cottingham  v.  King, 
1  Burr.  6^3.;  and  *'land,**  mesxis  aruble  land.  The 
next  objection  is,  that  the  premises  in  the  city  are 

m 

described  thus  {  ^^  ail  that  messuage  or  tenement, 
with  a  garden  or  meadow  thereto  belonging,  situate^ 
&C.  and  now  or  late  in  the  occupation  of,  &c.''  which 
it  has  been  contended  would  be  a  bad  description  in 
ejectment.  There  are  many  cases  in  ejectment  which 
faaue  gone  very  far  indeed ;  and  therefore  the  do&. 
trine  of  those  cases  ought  not  be  extended.  As  to 
the  authority  in  3  Wils.  23,  which  would  have  great 
weight  on  account  of  its  being  so  recent,  the  Judges 
in  that  case  decided  against  their  oiwn  private  opinion 
and  inclination,  because  diey  held  themselyes  bouiul 
by  authority.  But  there  the  words  were  only  mes-' 
suage  or  tenement,  without  any  oth^r  description. 
Here  tliere  are  otiher  words,  <<with  the  appurtenances 
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and  a  garden,  &c. }"  which  show  that  <'  messuage  or 
tenement "  are  two  words  for  the  same  thing,  and 
that  both  mean  a  dwelling-house.   But  this  is  not  any 
fundamental  ground  of  determination  in  the  present 
case.    What  I  ground  my  opinion  upon  is,  the  prin- 
ciples laid  down  in  Dormer's  case,  5  Co.  40  &.  re- 
ported also  in  Popham,  23  ;  and  the  distinction  the 
Court  there  take,  between  adverse  actions  and  com- 
mon recoveries  j  which  at  that  time  were  become  a 
common  assurance  and  conveyance  of  lands,  &c. 
and  which  the  CoUrt  say,  "  being  also  made  by  assent 
between  the  parties,  shall  and  always  have  had  a 
different  e;q)osition  from  what  is  given  to  a  recovery 
by  pretence  of  title,  or  to  the  proceeding  in  any  other 
real  action,  to  which  they  are  not  to  be  compared ; 
therefore  a  common  recovery  may  be  suffered  of  an 
advowson,  common  in  gross,  warren,  and  the  like  j 
and  the  intent  of  the  parties  shall  be  observed-'*  Now 
thq  objection  in  this  case  is  an  objection  to  the  veiy 
same  description  as  is  used  by  the  ancestor  in  the 
deed  which  created  the  entail.     The  sole  object  of 
the  recovery  is  to  unfetter  the  premises  so  entailed ; 
and  therefore  I  will  not  depart  from  this  anoiently 
established  principle  to  do  such  cruel  injustice,  both 
against  the  intention  of  the  parties,  and  against  public 
cohvenience.    Not  one  precedent   has  been  cited 
where  such  an  objection  has  been  held  good  in  the 
case  of  a  common  recovery.    But  a  case  of  a  fine  has 
been  cited  where  it  was  allowed  ;  and  from  thence  it 
has  been  argued  by  analogy,  that  it  is  bad  iii  a  common 
recovery;  but  that  argument  does  not  hold.    His 
ixiU,  i  20.     Lordship  then  cited  the  case  of  Addison  v.  Otwayi 

and  said,  this  decision  is  an  instance  of  liberality  that 
would,  not  have  been  adopted  or  followed  in  an  ad- 
verse prcBcijpe^    So  in  maiiy  other  instances ;  as  an 
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advowson,  for  which  no  adverse  action  will  lie,  but  a 
common  recovery  will :  therefore,  as  the  distinction 
between  amicable  and  adverse  suits  exists — as  the 
inconveniences  of  avoiding  the  recovery  would  be 
great — as  no  precedent  in  point  is  produced,  and 
there  is  no  possibility  of  doubt  about  the  intent  of 
the  parties — I  am  clearly  of  opinion,  that  the  judg- 
ment of  the  Court  of  King's  Bench  in  Ireland  ought 
to  be  affirmed.  The  other  Judges  concurred  and 
the  judgment  was  affirmed. 


4«7 


•  r 


(    428    ; 


TITLE  XXXVI 


RECOVERY.. 


Who  may 
suffer  a 
Recovery. 


CHAP.  V. 
Of  the  Parties  to  a  Recqfvertf. 

1.  Who  may  tuffer  a  Recovery.    I  '   6.  Persons  atteanUd. 


2.  AUenS' 

d.  Married  Women, 

4.  Who  are  tabled  from  suf» 

feting  Recoveries, 

5.  The  King. 


7.  InfanU. 

17.  Exception— Infant  Trvtteet. 
19.  Idiots  and  Lunatics, 
21.  TenanUfor  Life. 
I   24.  Who  may  take  by  Recmry. 


Aliens, 
ante,  c.  2. 
)  12. 

Married 

Women. 

4Vin.Ab.66. 


Section  1. 

A  COMMON  recovery  having  from  its  origin 
-^^  been  considered  as  a  common  assurance  or 
conveyance,  by  which  lands  were  transferred  from 
one  person  to  another ;  and  the  default  and  admis^ 
sion  of  judgment  by  the  tenant  and  vouchee  h&og 
as  much  their  voluntary  act  as  if  they  had  conveyed 

• 

the  land  by  feoffinent  and  livery,  or  any  other  act  ifl 
pais ;  it  was  held,  that  all  those  whom  the  law  en- 
ables, in  other  instances,  to  dispose  of  their  propertyi 
and  who  are  of  full  age  and  sufficient  understanding, 
should  have  power  to  suffer  a  common  recovery. 

2.  An  alien  may  suffer  a  common  recovery ;  W 
as  has  been  already  stated,  he  has  the  freehold,  ana 
is  a  good  tenant  to  the  prcBcipe  until  office  found. 

3.  Although  a  writ  of  entry  might  always  have 
been  brought  against  a  husband  and  irife,  yet  it  w» 
formerly  much  doubted  whether  a  married  woinan 
could  be  vouched  with  her  husband,  because  she 
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ought  to  be  examined^  and  the  Court  of  Com- 
moB  Pleas  had  no  warrant  to  examine  her^  and  -  a 
married  woman  ooidd  not  be  examined  without  a 

It  is,  howtever,  said  in  Mary  Portington's  case^  that 
die  usage  had  always  been,  upon  a  common  recovery 
against  husband  and  wife,  to  examine  the  wife,  and  lO  Rep.  43  a. 
to  grant  a  dedimus  potestatem  to  take  her  acknow*  , 
ledgement  upon  examination,  as  in  the  case  of  a  fine. 
Pigot  says,  that  the  examination  of  married  women  Recor.  Q6. 
was  wholly  disused ;   this  is  however  a  mistake ;  ft)r 
now,  whenever,  a  husband  and  wife  appear  in  the 
Court  of  Common  Pleas,  to  suffer  a  common  reco- 
very, the  wife  is  always  privately  examined  as  to  her 
consent.     Where  a  warrant  of  attorney  is  acknow- 
ledged defore  commissioners  appointed  by  writ  of 
dedimus  potestatem  de  attomato  Jiiciendo^  by  a  hus- 
band and  wife,  the  commissioners  arb  positively  di- 
rected, by  a  rule  of  Court,  which  has  be^  already  ante,  c.  3. 
stated,  to  examine  the  wife  separately  and  apart  fronfi  *  ^^' 
h^  husband,  as  to  her  free  and  voluntary  consent  to 
the  suffering  such  recovery.    And  it  is  now  settled, 
that  a  married  woman  is  as  fully  bound  by  voucher  itx 
a  common  recovery  as  by  a  fine,  and  for  the  sam& 
reason* 

4.  In  enumerating  the  persons  who  are  disabled  Who  are  dls- 
from  suffering  common  recoveries,  I  shall  begin  with  gufferine^e- 
those  whose  disability  arises  from  the  rulep  of  the  coreries. 
common  law ;   and  then  proceed  to  those  whose  dis- 
ability is  created  by  act  of  parliament.. 

5.  The  King  cannot  suffer  a  common  recovery;  The  King. 
for  if  he  does,  he  must  either  be  tenant  or  vouchee ;  Pigot,  74. 
wd  in  both  cases  the  demandant  must  count  against 

him,  which  the  law  does  not  allow. 
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Persons 
attainted. 


6.  It  is  said  in  Jenkins,  251,  if  tenant  in  tail^  tbe 

remainder  in  fee,  is  attainted  of  treason,  a  commm 

recovery,  in  which  he  is  tenant  or  vouchee,  doeanot 

bar  the  remainder;   for  the  estate  tail  vests  in  the 

King  without  office.     If  he  dies,  and  the  heir  of 

his  body  is  vouched,  this  also  is  no  bar  to  the  remaio- 

der ;  for  the  estate  taU  did  not  descend  upon  hiin,^ 

but  was  vested  in  the  King  before,  without  office. 

Infants.  7.    Infants  are  not  capable  of  suflfering  commoir 

2  —  484.    '  recoveries,   on  account   of  their  want    of  under-^ 

Dyer,  232  h.  standing ;  although  if  an  infant  is  permitted  to  sufer 

a  common  recovery  in  person,  he  must,  as  in  the 

case  of  a  fine,  and  for  the  same  reason,  reverse  it 

Tit.  35.  c.  5.   during  Iiis  infancy,  which  must  be  tried  by  inq)eo 

tion  of  the  Judges,  otherwise  the  recovery  will  bind 
him  for  ever  after. 

8.  There  are,  however,  two  cases  in  which  it  ap- 
pears to  have  been  determined  that  a  common  reco- 
very suffered  by  an  infant,  who  appeared  in  person, 
might  be  reversed.     But,  I  presume,  that  these  re- 
coveries were  avoided  during   the   infancy  of  the 
vouchees ;  for  the  principle,  that  a  recovery  sufiered 
by  an  infant,  is  so  far  similar  to  a  fine,  that  it  cannot 
be  reversed  after  the  infant  comes  of  age,  is  most 
clearly  stated  by  X^ord  Coke  and  Dyer,  in  the  places 
above    cited,  and  recognised  in  a  case  subsequent 
to  those  last  mentioned ;  in  which  it  was  resolved, 
that  where  an  infant  suffered  a  recovei^%  and  ap- 
peared in  person,  a  writ  of  error  did  not  lie  after  be 
attained  his  full  age ;    and  it  is  said,  that  the  Court 
delivered  this  opinion  after  conference  with  the  other 
Judges,  it  being  a  matter  of  great  concern. 
-    9.  But  if  an  infant .  sufiers  a  common  recovery,  in 
which  he  appears  by  attorney,  lie  may  reverse  it  at 


Hopton  V. 
Johns, 
Cro.  Eliz. 
323. 
Ailet  V. 
Walker, 
2  RolL  Ab. 
295. 
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1  Sid.  321. 
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any  time  after  he  attains  his  full  age ;  as  it  may  be 
tried  by  a  jury  whether  he  was  an  infant  of  not,  when 
he  a]^p<HBted  an  attorney. 

10.  Thus,  where  a  writ  of  error  was  brought  to  Stokes  v. 
reverse  a  common  recovery,  and  the  error  assigned  ^  ^J^  209, 
was,  that  one  of  the  vouchees  was  a  feme  covert,  and 

under  age,  and  that  she  appeared  by  attorney  : 

It  was  determined,  that  the  recovery  should  be 
reversed,  although  the  woman  had  attained  her  full 
age,  because  it  might  be  tried  by  a  jury  whether  the 
warrant  of  attorney  was  made  by  a  person  under  age 
or  not. 

11.  It  was  formerly  doubted  whether  a  common  10  Rep.  430. 
recovery  bound  an  infant  who  appeared  by  his  guar-  ^y^*  ^** 
dian ;  and  the  practice  therefore  was,  when  an  infant  Godb.  I6I. 
intended  to  suffer  a  common  recovery,  that  he  and 

his  guardian  should  petition  the  King  to  grant  letters 
under  the  privy  seal  to  the  Judges  of  the  Court  of 
Common  Pleas,  directing  them  to  permit  such  infant 
to  suffer  a  common  recovery.  But  it  was  still  in  the  Life  of  Lord 
discretion  of  the  Judges  to  permit  the  infant  to  suffer  ^'i^^/Jg*  go 
it  or  not,  according  to  the  circumstances  of  the  case ; 
and  if  the  Judges  upon  examination  found  it  neces- 
sary, or  that  it  would  be  advantageous  to  the  infant 
that  he  should  suffer  a  recovery,  they  then  admitted  — 

.persons  of  known  integrity  and  fortune  to  appear  as 
guardians  to  the  infant,  and  to  join  with  him  in  suf- 
fering a  recovery  in  court. 

12L  The  Eari  of  Devon  devised  his  estates  to  his  Blo^nt's 
'  son  the  Earl  of  Newport,  who  was  then  an  infant  of  h"u'  log 
the  age  of  eighteen  ;  and  among  the  possessions  of  Jenk.  Cent, 
the  said  earl  was  the  manor  of  Wansted,  which  he  left  sfrJ.  Mack- 
to  his  -son  in  tail,  with  reveral  remainders  over.     The  wonh's  Case, 
Earl  of  Devon  was  greatly  in  debt,  and  had  appointed  §.  p^*^"' 
certain  honourable  persons  to  be  guardians  of  his  spn,  Cro.Car.307. 
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Hesket  y.       who  found  it  necessary  to  sell  the  said  manor  df  Wan- 

ulf od  48      ^*^^  ^^^  payment  of  the  earl's  debts.     They  there- 
2  Saund.  94.  fore  petitioned  the  King  that  he  wonld  write  to  the 

Judges  of  the  Common  Pleas>  tliat  a  common  reco- 
very should  be  suffered  of  this  mamH*,  which  his  Ma;- 
jesty  did.  And  upon  examination  of  the  infant  pri- 
vately, and  of  his  guardians  in  court,  and  of  the  cir- 
cumstances of  the  case,  a  common  recovery  was  ac- 
cordingly suffered,  in  which  the  Earl  of  Nefwjport  and 
his  guardians  were  vouched  in  person. 
}  Ld.  Raym.  13.  On  the  Other  hand,  the  Judges  have  refused 
^^^'  to  permit  an  infant  to  sufier  a  recovery  by  his  guar- 

dians, where  the  reasons  for  the  application  did  not 
appear  to  them  sufficient. 
Sir  3.  St.  Al-      14.  Sir  John  St.  Alban,  beitig  of  the  age  of  nine^ 
Salk'  5  eT'     *^^>  his  sister,  who  was  next  in  remainder  to  him, 

and  also  his  heir  at  law,  married  one  of  his  footmen. 
He  petitioned  the  King  for  leave  to  sufier  a  commcm 
recovery,  who  referred  it  to  the  Judges  6f  the  Com- 
mon Pleas,  before  whom  several  precedents  rf  reco- 
veries, sufiered  by  infants  upon  privy  seals,  wei* 
cited.  The  Judges  observed,  that  seven  of  the  peti- 
tions were  by  fathers  upon  the  marriage  of  their  sons^ 
and  an  equal  recompence  given ;  whereas  here  was 
neither  father  nor  marriage  in  the  case.  .  They  said 
this  case  had  been  carried  too  far  already,  and  there* 
fore  would  riot  allow  it. 

15.  Common  recoveries  suffered  by  privy  seal  arc 
now  disused,  and  private  acts  of  paiiiament  are  uni- 
versally substituted  in  their  stead. 
Tit.32.c.  4.       1^*  ^^  ^^  infant  is  permitted  to  sufier  a  common 

recovery,  he  must  make  a  tenant  to  the  praecipe  by 
feofiinent,  and  give  livery  of  seisin  in  person,  by 
which  means  the  feoffment  is  only  voidable ;  where- 
as, if  the  infant  appointed  an  attorney  to  give  livery 

15 
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5>f  seisin  for  him^  the  feofiment  would  then  be  abso- 
lutely void, 

17.  An  infant  trustee  may  join  in  a  common  re-  ^oq^tioD, 
covery,  under  tlie  statute  7  Ann.  c.  19m  if  he  is  di-  Trustees, 
rected  so  to  do  hy  the  Court  of  Chancery.  ^4/^'  ^  ^' 

.  18.  Thus,  where  a  person  who  was  a  trustee,  de-  Ex  parte 
vised  all  his  estates  to  his  son,  who  was  then  an  in-  ^^^^1% 
fant,  in  tail,  with  remainders  over ;  a  petition  was 
preferred,*  that  the  infant  to  whom  the  trust  estate 
was  devised  might  be  ordered  to  convey  by  reco- 
very, pursuant  to  the  statute  7  Ann.  c.  19.  Lord 
Hardwicke  at  first  thought  there  must  be  an  appli- 
cation for  a  privy « seal,  but  the  act  being  general, 
'^  tliat  the  infant  shall  convey  lands,  as  the  Court, 
by  order,  shall  direct;"  his  Lordship  made  an 
order,  that  the  infant  should  convey  by  a  common 
recovery. 

19.    Idiots,  lunatics,  and  generally  all  persons  of  l*ota  and 
weak  understanding,  are  disabled  from  suflfering  re- 
coveries, as  well  as  from  levying  fines ;  though  if  an 
idiot  or  lunatic  does  suffer,  a  common  recovery,  in 
which  he  appears  in  person,  no  averment  can  after- 
wards  be  made  that  he  was  an  idiot  or  lunatic,  for 
/the  same  reason  that  such  an  averment  is  not  admis- 
sible against  a  fine.     'But  if  an  idiot  or  lunatic  is  Tit.  35.c.5» 
Touched  by  attorney,  I  presume  such  an  averment  ' 
.would  be  admitted^  upon  the  same  principle  that  an 
averment  of  infancy  may  be  made  against  a  warrant 
of  attorney  acknowledged  by  an  infant  for  the  pur- 
pose of  suffering  a  common  recovery ;    as  the  fact 
of  idiocy  may  be  tried  by  a  jury  as  well  as  that  of 


20.  Evidence  of  weakness  of  understanding  has  Wemworth's 
Jbe^n  admitted  to  invalidate  a  deed  to  make  a  tenant  c,  11*. 
to  fix^  pnedfe  iov  suffering  a  common  recovery. 
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Tenants  for  21.  By  the  comnKm  law,  if  a  prcecipe  hadlbeea 
pLot,  18.  brought  against  a  tenant  for  life,  and  a  recovery  suf* 
10  Rep.  43  h.  fered,  it  would  have  barred  the  persons  in  remainder; 

but  this  being  justly  considered  as  a  grievance,  it  is 
enacted  by  the  stat.  Si  Hen.  VIII.  c.  31.  that  aH 
common  recoveries  suffered  by  teni^ts  for  life,  with- 
out the  consent  of  the  persons  in  remainder  or  rever- 
sion,  shall  lt)e  totally  void. 
Figot,  83.  22.  If  after  this  act,  a  tenant  for  life  had  made  a 

lease  for  years^  and  the  lesscQ  had  made  a  feoffinent, 
and  a  prcBcipe  had  been  brought  against  tiie  feoffie, 
and  he  had  vouched  the  tenant  for  life ;  such  a  reco- 
very was  not  within  the  statute,  because  the  tenant 
for  life  was  not  then  seised  of  the  estate  for  life.  To 
remedy  this,  the  statute  14  £tiz.  c.  8.  was  passed, 
reciting  that  several  tenants  in  taU,  after  possibility, 
and  other  tenants  for  life  or  lives,  had  suffered  com- 
mon recoveries,  to  the  prejudice  of  those  in  remain- 
der  or  reversion : 

It  was  therefore  enacted,  that  all  such  recoveries 
had  or  prosecuted  by  covin,  against  any  such  paiti- 
cular  tenant,  or  against  any  other,  with  voucher  ofer 
of  such  particular  tenant,  shall,  as  against  ail  persons 
in  remainder  or  reversion,  be  utterly  void  and  of  no 
mfra,  c7.      effect.     Provided  that  that  act  shall  not  extend  to 

recoveries  by  good  title,  or  to  recoveries  by  asa^ 
and  agreement  of  the  persons  in  remainder  or  rever- 
sion, so  that  such  assent  appeared  of  rec(»rd  in  any  ^ 
her  Majesty's  courts. 
Wiseman  v.       qs.    In  consequence  of  the  last  proviso  in  this 
Cro.Eliz.562.  Statute,  a  tenant  for  life  may  join  with  the  pers<«aifl 
Jeanio^a       remainder  or  reversion  in  suffering  a  common  reco- 
c.  7/       '     very,  witliout  incurring  a  forfeiture. 
Who  may  24.  With  respect  to  the  persons  who  are  c^wNe 

cover} .    ^     of  taking  an  estate  by  a  common  recov^)  as  aay 
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person  may  sue  out  a  writ  of  entry,  it  follows,  that 
any  person  may  be  demandant  in  a  common  reco- 
very ;^  and  the  uses  of  a  recovery  may  also  be  de- 
clared to  any  one  capable  of  taking  lands  by  way  of 
grant,  such  as  infants,  married  women,  corporations 
sole  or  aggregate,  or  any  other  persons,  not  consi- 
dered in  law  as  civilly  dead. 
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CHAP,  VI. 

Of  the  Amendment  qf  Recoveries. 


2.  fVrU  of  Entry. 

3.  Names  of  the  Parties, 

Ui.  Description  of  the  Estates, 
18«  Judgment. 


20.  WrUofSdm. 
22.  There  nnust  he  somtMn  ¥ 
amend  Inf, 


Section  !• 

COMMON  recoveries  being  judicial  proceedings 
must  be  carried  on  according  to  the  established 
forms  and  solemnities  of  a  suit  at  law ;  but  as  they 
are  suffered  with  the  consent  of  all  the  parties,  and 
considered  as  common  assurances,  the  Court  d 
Common  Pleas  has  in  many  cases  allowed  them  to 
be  amended,  on  the  same  ground  as  that  on  which 
Tit,  35.  c.  7.  ^^  ^^^  amended. 

^ .    ^  2,  A  mistake  in  the  writ  of  entry,  on  which  acott- 

Wntof  mi  .  1  « 

Entry.  mon  recovery  was  suffered,  was,  m  a  modem  case, 

?^  &^3l'.  ^^wed  to  be  amended,  by  inserting  50  acres  intead 
137.  *     ^  of  SO.      Lord  Ch.  J.  Eyre  doubted  whether  the 

Court  had  power  to  do  it,  in  consequence  of  the  d^ 

termination  in  Lord  Pembroke's  casej  butMr.Jo^ 
Tit.  35.  c  7.  tice  Rooke  observed,  that  by  the  stat  8  Hen.  VL 

c  12t  original  writs  might  be  amendedi  as  to  mistake 

of  the  clerks. 
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&,  Where  an  evident  mistake  appears  in  the  names  Nameaof  the 
er  description  of  the  parties,  the  Court  has  allowed  ^**»*>«* 
itto.be  amended. 

4.  A  common  recovezy  was  sufifered  in  a  writ  <^  Pinde  r.^ 
entry  in  the  post  agamst  Elizabeth  Pinde,.  and  in  the  £w^^°  q^^. 
warrant  of  attorney  she  was  called  Alicia :  the  war- 
rant was  allowed  to  be  amended. 

5.  A  common  recovery  was  agreed  to  be  suffered.  Chapman  ▼« 
wherein  John  Chapman  and  Richard  Elton  were  to  ^^^^\jq 
be  demandants.    By  the  mistake  of  a  clerk,  the  writ 

of  entry  was  sued  out  in  the  names  of  John  Chap- 
man and  John  Mton.  The  recovery  was  allowed  to 
be  amended. 

6.  A  warrant  of  attorney  was  given,  in  order  to  Idem. 
su£fer  a  common  recovery,  by  William  Reynolds  and 
Hester  .his  wife.     The  seijeant  who  took  the  warrant 

of  attorney  certified  the  same  to  be  given  by  William 
Reynolds  and  Margaret  his  wife :  and  the  mittimus 
and  transcript  wer6  made  of  a  warrant  given  by 
Margaret,  and  the  recovery  was  entered  accordingly. 
It  was  allowed  to  be  amended. 

7.  A  common  recovery  was  sufiered  by  R.  Callow  Thurbaa  r. 
et  ujf^  without  mentioning  the  name  of  the  wife^  Pi^ytfi7i. 
and  it  was  allowed  to  be  amended. 

8^  A  recovery  was  allowe4  to  be  amended,  by  ^**^/v, 
changing  the  words  Ann  the  wife  of  Henry  Goodwin  2  Black.  Rep* 
to  Elizabeth,  in  conformity  to  a  fine  and  deed  to  lead  ^^^^* 
the  uses  of  it.  ' 

9.  A  rule  was  made  absolute  to  amend  a  common  }f!^^  ^• 
recovery,  by  transposing  the  names  of  the  de-  Barnes,  24;. 
mandant  and  tenant,  pursuant  to  the  deed  making  a 
tenant  to  the  prcecipe  for  the  recovery.  Biscoe  had 
been  demandant,  and  Lord  tenaint;  but,  by  the 
deed.  Lord  was  to  be  the  demandant,  and  Biscoe  the 
tenants 
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Deacriptkm        10.  In  the  Battle  manner,  where  a  mistake  appetis 
of  thoBBtates.  j^  hi^^e  been  made  iiai  the  description  of  tiie  estates 

■ 

intended  to  be  comprehended  in  a  recoverj,  it  has 
been  allowed  to  be  amended. 

11.  A  common  recovery  wad  agreed  to  be  suffered 
of  lands  in  Atphampton  and  Magna  Hermney»  in  die 
county  of  Essex ;  bnt  by  mistake  the  same  was  suf- 
fered of  lands  in  Alphampton  and  Lamarrii.  It  was 
ordered  to  be  amended. 

12.  A  common  recoveiy  was  agreed  to  besudbtd 
of  lands  in  New  Church,  Levingtoni  and  Mersham, 
4>ut  New  Church  was  totally  omitted.  Upon  ei- 
amining  the  deed  to  lead  the  uses,  it  was  ordemd  to 
be  amended. 

13.  A  common  recovery  was  agreed  to  be  suflfeved 
of  two  messuages  and  one  garden  in  London ;  bat 

1  ^atrnt.  484.  being  only  suffered  of  one  messuage,  it  was  allowed 

to  be  amended. 

14.  The  prcBcipe  and  writ  of  entry  in  a  commoa 
recovery  were  allowed  to  be  amended,  by  adding  the 
names  of  several  parishes  which  had  been  omitted. 

15.  The  deed  to  lead  the  uses  of  a  recovery,  men- 
tioned ^*  all  the  vouchee's  lands  in  Aldenham,  or  else- 
where, in  the  county  of  Kent,  in  the  occupatien  ^ 
Robert  Goddard.*'  Robert  Goddard  tented  one  en- 
tire farm  of  the  vouchee  Tall  sworn  to  be  intended  ,to 

Hesekine 

2  Bos.  &  Pul.  pass  by  the  recovery),  being  principally  in  the  pariA 
^^^-  of  Aldenham,  but  part  thereof  lay  in  the  parish  rf 

Mersham,  which  was  not  known  to  the  parties  when 
the  recovery  was  suffered.  The  Cpiirt,  after  takifig 
a,  day  to  consider  of  ft,  allowed  the  recovery  to  be 
amended,  by  inserting  the  word  Mersham. 

16.  On  a  motion  to  amend  the  recovery  of  lands, 
&c.  in  the  town  of  Kingston-upon-Hnll,  by  inserting 
the  words   in  Myton^  and  the  words^  and  cwMf^ 


Jeokinson  y. 
Staples* 
Pract.  Reg. 
C.P. 

Henzell  v. 

2  Black  R. 
747. 

3  Wils.  R. 
1.54.  . 
Wheeler  v. 


MilbaDk  v» 
Jolifie, 
Id.  580. 


Watson  T. 

Cox, 

2  Black.  R. 

1065. 


XXXVL    Becwery.   Ch.  vi  $  16,  I7.  439 

thereby  making  the  description  of  the  lands  to  be 
f  <  in  Myton,  in  the  town  and  county  of  Kingston- 
upon-Hull/'  The  deed  to  lead  the  uses  described 
the  parcels  to  be  situate  *^  in  tlie  lordship  of  Myton^ 
in  the  county  of  York^  or  in  the  town  and  cousity  of 
Hully  latdy  purchased  of  Thomas  Yates/'  And  it 
WW  proved  by  affidavit,  that  one  William  Cro^^e 
purchased  of  Thomas  Yates  the  lands  intended  to 
pass,  being  in  the  township  of  Myton,  in  the  town 
and  county  of  Kingstonmpon-HuU,  and,  in  1728a 
settled  them  successively  on  George  and  Richard 
Crowle  in  tail :  that  George  ,died  without  issue^  and 
Richard,  being  then  tenant  in  tail,  and  having  no 
other  lands  in  Kingston-upon*Hull,  did,  in  1754, 
wSBbt  this  recovery.  The  Court  directed  notice  to 
be  given  to  the  tenant,  and,  on  his  consenting,  made 
the  rule  absolute. 

17.  A  recovery,  which  had  been  suffered  nine  Logginand 
years  before,  was  ordered  to  be  amended,  by  putting  ^^^  2L 
the  word  Trul,  the  nanie  of  a  vill,  into  its  iHX)per 
place,  according  to  the  deed  of  uses.  Trul  had 
been  by  mistake  put  into  the  recovery  as  an  advow-^ 
son,  not  as  a  vill  where  land  lay<  It  was  objected 
against  this  amendment,  1st,  That  the  estate  was  in 
trustees  at  the  time  of  the  recovery,  and,  conse^ 
quently,  the  trustees  not  being  parties,  there  was  no 
good  tenant  to  the  precipe.  2dly,  That  the  lands 
were  customary  tenure.  3dly,  That  the  parties  who 
suffered  the  recovery  were  volunteers.  4thly,  That 
the  wife  of  PuUen,  the  vouchee,  was  dead,  and  a  re- 
covery could  not  then  be  suffered  to  bar  the  re- 
mainders. The  Court  said,  they  would  not  enter 
into  the  question,  whether  in  equity  recoveries  of 
trust  estates  would  bar  legal  remainders,  or  into  the 
other  objections.    When  the  recovery  ¥ras  amended, 

Ff4 
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valeai  quantum  loalere  potest,  the  intention  of  the  par* 
ties  was  the  foundation  for  the  amendment.  The 
transaction  appeared  to  be  fair,  and  without  fraud  or 
coUusion.  The  principle  upon  which  they  went, 
was  the  statute  8  Hen.  VI.,  to  amend  the  misprison 
Dowse  T        of  the  clerk.    A  prcecipe  was  the  cursitor^s  instnic* 

2  Bos!  &  Pull.  *^^^  ^^^  *^  original  writ;  a  deed  of  uses  was  the 
578.  clerk's  instruction  for  a  recovery.     The  prcecipe  and 

Id.  355.         deed  were  the  things  to  amend  by  ;     and  Mrs. 

Pullen  being   dead,    an  amendment  was  the  only 
remedy- left. 
Judgment.  18.  Where  there  has  been  a  mistake  df  the  clerk 

in  the  words  of  the  judgment,  the  Court  has  ordered 
it  to  be  amended. 
Barnes,  20.         19*  Thus,   there  are  two  instances  where,  upcnr 
^^'  motion  to  amend  a  recovery,  by  striking  out  the 

words,  it  is  Odlfudged,  and  inserting  the  words,  it  is 
con^dered,  the  Court  has  ordered  it  to  be  done ;  be- 
cause such  an  amendment  related  to  the  act  of  the 
Court  in  giving  judgment. 
Writ  of  20.  Amendments  have  also  been  allowed  in  the 

writ  of  seisin,  and  the  return  thereof. 
Wilton  V.  21.  Thus,  where  a  writ  of  seisin  wa®  rightly  di- 

Fairfax,  ^^  rected  to  the  sherifls  of  the  city  of  York,  but  not 
Watson  V.  returned  in  the  name  of  any  sheriff;  though  a  mis- 
2  Wils^R.  2.  t^^^^  return  in  the  singular,  instead  of  the  plural 

number,  was  endorsed  on  the  writ ;    the  prayer  of 

seisin  and  return  of  the  writ  were  ordered  to  be  first 

amended,  and  the  roll  and  exemplification  accordin^y. 

There  must        2^*  No  amendment,  however)  is  allowed  in  a  com* 

be  something  ^^^j^  recovery,  unless  where  there  appears  an  evident 

to  amend  by.  •'/         ,  ^*^ 

mistake  or  misprision  of  the  clerk,  or  where  there  is 

something  to  amend  by. 
ante,  c.  3.  23.  Thus,  in  the  case  of  Wynne  and  Wynne,  an 

Barnes,  17.     application  was  made  to  the  Court  of  Common  Plea% . 
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to  amend  the  teste  and  return  of  the  writ  of  entry, 
and  a  rule  to  show  cause.  The  Court,  after  hearing 
counsel  on  both  sides,  and  consideration,  was  of 
opinion  that  all  amendments  must  be  consistent  . 
with  the  rules  of  law,  and  there  must  be  something 
to  amend  by.  In  this  case  the  vouchees  by  law 
could  not  appear  until  the  return  day  of  the  writ 
of  summons,  and  the  power  of  attorney  given  by 
AUthea  to  appear  on  that  day  was  revoked  by  her 
death  in  the  intermediate  time.  By  the  statute 
8  Hen,  VI.  original  writs  are  amendable  if  wrong  by 
misprision  of  the  clerk,  or  where  there  is  any  thing 
to  amend  by.  Here  was  no  misprision  of  the  clerk, 
the  writ  was  made  agreeable  to  his  instructions,  and 
there  was  nothing  to  amend  by;  the  amendment 
prayed  was  to  amend  in  the  first  instance.  The  rule 
was  discharged. 

S4.  Thus,  where  a  motion  was  made  to  amend  a  ActoQ  ▼. 
recovery,  by  striking  out  the  city  (^Litchfield,  and  2Black/R. 
inserting  the  county  of  Stafford,  with  other  conse-  874. 
quential  amendments,  wheresoever  the  names  of  the 
county  and  sheriff  occurred,  and  also  by  inserting 
Longden  (the  name  of  a  vill)  after  Abnall,  another 
rill  named  in  the  recovery ;  the  Court  observed, 
that  it  was  a  gross  mistake  in  the  attorney  concerned, 
in  suing  out  only  one  recovery  instead  of  two  ;  and 
that  they  would  willingly  give  the  parties  all  the 
assistance  they  legally  could  to  effect  their  evident 
intent,  but  it  was  beyond  their  power.  In  the  cases 
of  amendments  which  had  been  cited,  the  party  had 
no  estate  in  the  vill  or  county  struck  out ;  there- 
fore, qtu>ad  hoCy  the  recovery  had  no  operation ;  but 
the  present  application  was,  to  annul  a  valid  recovery 
in  the  city  of  Litchfield,  which  had  operated  upon 
lands  therein  for  near  forty  years,  and  to  substitute 
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in  its  stead  a  recovery  in  the  county  of  Staffi>rd. 
The  motion  was  refused. 

25.  In  a  recovery,  a  farm  called  Thiefside,  other- 
wise Thievishead,  was  described  to  be  situated  in 
the  forest  of  In^^ewood,  in  the  parishes  of  Heskit  in 
the  Forest  and  St  Mary's  Carlisle,  or  one  of  theoot 
in  the  county  of  Cumberland.     It  was  afterwards 
discovered  that  the  whole  of  the  said  farm  was  not 
within  the  parishes  of  Heskit  in   the  Forest  and 
St  Mary's  Carlisle,  as  described  in  the  recovery; 
but  that  part  of  it  was  in  the  parish  of  Lazonbyi  in 
the  county  of  Cumberland.    It  was  moved  to-  amend 
the  recovery,  by  inserting  the  word  "  the  parish  of 
Lazonby,"  on  an  affidavit  of  the  owner  of  the  lands, 
the  vouchee,  stating  as  above,  and  that  he  meant  to 
include  all  his  estates  in  the  county  of  Cumbeiiand 
in  the  recovery,  and  that  he  did  not  know,  when  be 
suffered  the  recovery,  that  any  part  of  the  said  farm 
was  in  the  parish  of  Lazonby.      The  Court  would 
not,  on  this  affidavit  alone^  grant  leave  to  amend; 
but  upon  reading  the  deed  to  lead  the  uses,  there 
was  found  the  following  clause  :  '^  And  all  other  the 
estates,  manors,  or  lordships,  messuages,  lands,  ten% 
ments,  and  hereditaments  whatsoever,  situate,  lying» 
and  being  in  the  county  of  Cumberland."    Thisms 
holden  by  the  Court  sufficient  to  warrant  an  amend* 
ment,  as  it  appeared  pn  the  face  of  the  deed  itself* 
And  the  rule  for  amendment  was  made  absolute* 
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Section  1. 

THE  variety  of  inconveniences  which  were  pro-  Ancient 
duced  by  the  statute  De  dams  condittonaUbus,  Modes  of 
and  the  impossibility  of  obtaining  a  parliamentary  £states'mL 
lepeal  of  it,  induced  the*  Judges  to  adopt  every  T*^/*^*^' 
possible  means    of  evading    and    invalidating    its 
effect  i  but  the  progress  was  gradual,  and  it  was  a 
long  time  before  it  was  completely  efiected. 

8.  The  first  rule  which  the  Judges  adopted  cm  this 
subject  was,  that  the  issue  in  tail  could  not  avoid  the 
alienation  of  his  ancestor,  provided  he  was  left  a 
recompence  in  vahie  for  the  estate  tail  which  he 
had  alienated.  Thus  it  was  determined  very  soon  10  Rep.  37  &. 
after  the  statute  De  dams,  that  if  a  tenant  in  tail  393. 
lost  his  estate  tail  and  recovered  over  in  value,  such 

« 

recoveiy  in  value  was  a  good  bar  to  the  estate  tail ; 
because  the  issue  had  a  recompence* 
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Vide  Tit.  32.  S.  It  was  resolved  upon  the  same  principle,  tbat  I 
Lit.  §712.  lineal  warranty  with  assets  was  a  good  bar  to  the 
749.  issue  in.  tail.     However  Lord  Coke  observes,  that 

10  Rep.  376.  ^  ^  tenant  in  tail  aliened  with  warranty,  leaving 

assets  to  descend,  and  the  issue  in  tail  aliened  the 
assets  and  died,  the  issue  of  that  issue  should  recover 
the  estate  tail.;  because  the  lineal  warranty  descended 
to  him  without  assets :  which  shows  that  tlie  issue  in 
tail  could  not  be  barred,  unless  he  had  a  full  recoflU' 
.  pence  in  value. 

4*  The  rule  that  the  issue  in  tail  could  not  avmd 

the  alienation  of  his  ancestor,  provided  he  had  a 

recompence  in  value,  was  still  farther  extended,  by  a 

decision  of  the  Judges  in  44  £dw.  III.,  by  which  it 

was  determined,  that  if  a  tenant  in  tail  granted  a 

rent-charge,  in  consideration  of  a  release  of  rigbfr 

to  a  person  who  had  a  prior  claim  to  the  estate,  such 

a  grant  should  bind  the  issue  in  tail ;  because  it  was 

made  for  his  benefit,  and  the  estate  tail  descended  to 

him  as  a  recompence  for  the  grant. 

Octavian  ^*  '^^^9  where  a  person  brought  a  replevin  for 

Irumbard*8     taking  his  cattle,  the  defendant  avowed,  for  that  one 

44£d. in.     Nicholas  was  seised  in  tail  of  the  manor  of  B.,  and 

Year  Book,     h^d  issue  John  and  JoAn  ;  Nicholas  died,  John  being 

then  in  Ireland ;  Joan,  the  daughter,  entered  ani 
died  seised,  leaving  issue  a  son  named  Nicholas,  who 
entered ;  John,  the  son,  having  returned  from  Irelandi 
sued  for  the  land,  but  agreed  to  release  all  his  right 
to  the  estate  tail  to  his  nephew  Nicholas  in  conside' 
ration  of  a  grant  from  Nicholas  of  a  rent  of  90L 
per  aTmum^  with  power  of  distress.  This  rent  being 
afterwards  in  arrear,  a  distress  and  avowry  we!« 
made  on  the  lands  charged,  which  were  then  in  the 
pdssession  of  the  issue  of  Nicholas.  The  Court  ivas  of 
opinion,  that  as  Nicholas^  who  was  tenant  in  ^ 
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grftnted  this  rent  in  consideration  of  a  release  of  right 
from  John,  who  was  really  entitled  to  the  estate  tail, 
the  grant  was  good,  and  sniBcient  to  bind  his  issue  in 
tail,  because  the  estate  tail  descended  to  them  as  a 
recompence  for  this  rent. 

6.  In  the  preceding  modes  of  barring  estates  tail 
it  may  be  observed,  that  the  recompence  in  value 
niuch  descended  ta  the  issue  in  tail  was  real.  But 
in  IS  £dw.  IV.  a  case  arose  in  which  the  Judges 
carried  this  principle  to  a  much  greater  length ;  and 
determined  that  a  nominal  and  fictitious  recompence 
descending  to  the  issue  in  tail,  should  be  an  effectual 
bar,  not  only  to  the  issue  in  tail,  but  also  to  the  per- 
.aons  entitled  to  the  remainders  and  reversion.  And 
as  the  validity  of  recoveries,  even  at  this  day,  depends 
upon  the  authority  and  principles  laid  down  in  that 
case,  it  will  be  proper  to  statA  it  fully. 

7.  I.  B.  being  seised  in  fee  of  the  lands  in  question,  Taltarum'f 
gave  them  to  one  William  Smith,  to  hold  to  him  and  12  Edw.IV. 
the  heirs  of  his  body,  by  force  of  which  he  was  ^^\^^^* 
aeised.     William  Smith  died,  leaving  Humphrey  his 

eldest  son,  on  wliom  those  lands  descended,  who  Vid.i3£d.I. 
entered  and  was  seised  per  formam  doni.  Humphrey  Bro.  Ab.  tlu 
enfeoffed  one  Trejros  of  tlie  said  lands  in  fee,  who  ^f®^®  "7  '^^ 

V&luc  19. 

rendered  them  to  the  said  Humphrey  and  Jane  his 
wifig,  ajid  to  the  heirs  of  their  two  bodies,  remainder 
in  fee  to  the  said  Humphrey,  by  force  of  which  they 
mre  seised.  Some  time  afterwards  Jane  died,  on 
which  Humphrey  became  sole  seised  of  the  said  lands 
in  tail ;  and  being  thus  seised,  one  Taltarum  brought 
a  writ  of  right  against  Humphrey,  and  counted  of 
his  possession  against  him.  Humphrey  made  defence, 
JWd  vouched  to  warranty  one  R.  King,  who  entered 
i&to  the  Warranty,  and  jpined  the  mise  on  the  mere 
right  J  afterwards  R.  King,  the  vouchee,  made  default. 
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and  departed  in  contempt  ci  the  Court ;  in  oon^ 
quence  of  which  final  judgment  was  given,  that  die 
demandant  Taltarum  should  recover  the  lands  in 
question  against  Humphrey,  and  that  Humphrsf 
^ould  recover  lands  of  equal  value  of  R.  King,  the 
vouchee.  Humphrey  afterwards  died,  without  leaving 
heirs  of  his  body }  and  the  questicm  was,  whether 
Richard  the  brother  of  Hunq>hrey,  who  was  heir  is 
tail  to  those  lands,  should  be  barred  by  this  reooverj? 
It  was  determined  by  all  the  Judges,  that  the  eatrte 
tail  was  not  barred  by  this  recovery,  because  the 
tenant  in  tail  was  not  seised  of  the  estate  ta3  at  the 
time  of  the  recovery,  but  of  another  estate ;  aod  ii 
the  recovery  in  value  goes  according  to  the  estate 
whereof  the  tenant  was  seised  at  the  time  of  the 
recovery,  and  not  in  recompence  of  the  estate  he 
had  not,  the  issue  in  tail  could  have  no  reoompentt 
in  this  case,  and  therefore  was  not  barred  by  the 
recovery, 
j^t,  9.  It  is  observable,  that  this  can  was  eonduded  wift 

a  good  d.eal  of  art ;  for  at  ^t  sight  the  decieioa 
seems  to  be  against  the  validity  id  a  common  reooveij 
in  barring  estates  tail,  but  from  the  arguments  of  the 
Judges  it  appeared  they  were  all  of  (q^on  that  if 
the  tenant  in  tail  had  been  actually  seised  of  the 
estate  tail  at  the  time  of  the  recovery,  the  recaoi' 
pence  in  value  would  then  have  descended  in  liea  « 
the  estate  tail,  and  therefore  the  issue  in  tail  vow 
have  been  barred, 

8.  All  the  writers  <m  our  law  hfwe  dated  the  ana » 
common  recoveries  from  this  decisaon,  althoiigh  the 
preceding  cases  show^  that .  so  early  as  the  leigil  * 
Edward  III.  the  Judges  were  extremely  wdl  laoidMa 
to  give  tenants  in  tail  every  assistance  for  eoiUiV 
them  to  unfetter  their  estates^ 
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9«  It  is  evidient  from  this  case,  that  the  reason  on 
which  the  Judges  grounded  their  original  determina- 
tioiD,  that  a  common  recovejcy  was  a  good  bar  to  an 
estate  tail,  was,  because  thejasue  in  tail  had  a  recom* 
pence  in  value,  either  real  or  fictitious,  for  the  estate 
tail  which  was  recovered ;  but  as  several  cases  arose 
in  which  the  recompence  in  value  could  not  possibly 
extend  to  all  the  estates  which  were  barred,  the 
Judges  have  at  different  times  exerted  their  ingenuity 
in  inventing  other  reasons  to  support  the  validity  of 
common  recoveries.  Thus,  in  the  case  of  Hudson  v.  2  Le?.  29. 
Benson,  in  Mich.  23  Car.  II.,  Lord  Chief  Justice  Hale  ^"'^^™*  ^^^' 
is  reported  to  have  said :  <'  The  recompence  of  the 
value  is  the  reason  of  the  bar  by  common  recoveri^ 
a&  to  the  issue  in  tail,  but  not  the  reason  why  it  bars 
a&  to  him  in  remainder  or  reversion.  But  the  reasan 
in  this  case  is,  because  the  recoveror,  in  supposition 
of  law,  is  in  of  the  estate  tiai),  and  that  in  judgment 
of  law  has  sUU  continuance ;  as  at  common  law,  the 
donee,  jioT^  frokm  susdtatamf  might  have  aliened 
and  barred  the  donor ;  and  a  common  recovery  is,  as 
it  were,  a  conveyance  excepted  out  of  the  statute 
De  dofiisy  and  the  recoveror  is  in  of  the  estate 
which  the  donee  had ;  but  the  issue  in  tail  is  barred 
to  claim  it,  in  respect  of  a  supposed  recompence  by 
the  recovery/' 

IX).  In  Mc  BatdiSe's  case,  which  was  argued  i  Stra.  289. 
before  the  Lords  Delegates,  6  Geo*  I.  Mr»  Baron 
Mountague  observes,  that  the  words  of  Sir  M.  Hale 
respecting  recoveries  had  been  cited,  and  said,  '^  I 
never  found  my  opinion  on  the  dictums  of  reporters^ 
in  which  they  are  very  apt  to  mistaJke  the  words  and 
lense  of  the  Judges  from  whom  they  take  them; 
and^  so  it  seems  to  be  in  that  case.  .  Lord  Hale  is 
there  reported  to  have  said^   that  the  recompeiice 
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in  value  is  not  the  reason  why  common  recoveiies 
are  bars  to  the  remainder-men,  but  because  those 
are  conveyances  excepted  out  of  the  statute  Dedoms. 
But  it  is  the  text  of  Litt.  §  668.  that  if  tenant  in 
tail  sufiered  a  feigned  recovery,  the  issue  might  fiii- 
siiy  it  in  a  Jbrmedon.  This  shows  that  at  common 
law  such  recoveries  as  we  now  make  use  of  to  bar 
estates  were  not  known ;  and  therefore  it  would  have 
been  ridiculous  in  the  statute  De  donis  to  have  ex- 
cepted recoveries,  since  common  recoveries  were  not 
used ;  and  recoveries  on  good  title  could  not  be 
imagined  to  be  included.  If  issue  was  taken  on  the 
disseisin  alleged  in  the  writ  of  entry,  and  found  for 
the  demandant,  and  so  the  recovery  on  a  point  tried, 
this  at  conunon  law  would  bar  the  issue,  there  lying 
an  attaint  against  the  jury ;  though  where  it  was  by 
default  it  would  not  But  afterwards  another  middle 
way  was  found  out  and  favoured  by  the  Judges,  to 
prevent  the  inconvenience  of  perpetuities ;  and  that 
was,  where  the  tenant  in  tail  appeared  and  vouched 
over,  and  the  vouchee  made  default,  and  so  there 
was  a  judgment  for  a  recompence  to  one,  and  for 
the  lands  demanded  to  the  other,  This  judgment, 
though  by  default,  and  without  issue  tried,  was  held 
a  bar,  on  account  of  the  recompence  in  value." 

11.  It  is  extremely  clear,  from  what  has  beeop^ 
oaised,  that^  the  efifect  and  validity. of  common  reco* 
veries  cannot  be  supported  by  any  of  the  maxiffls  or 
principles  of  the  common  law,  but  that  they  are  • 
JictiojuriSy  adopted  for  the  purpose  of  destroying  tbt 
species  of  perpetuity  which  was  created  by  "* 
statute  De  donis i.  and  the.  numerous  advantages 
which  arose  from  the  decision  of  the  court  » 
12  Edw.  IV.  was  a  sufficient  justification  (^^ 
Besi^s,  conunon  recoveries  have  now  continued^ 


Salk.  563. 
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long,  and  their  utility  is  so  fully  understood,  that  the  ^^  ©^  Fw 
determination  of  the  Judges  in  Taltarum's  case,  so  i  Black.  IL 
fer   from   beinir  considered  as    an    unwarrantable  ?^^'     ,,^ 

/•    1    .  .      .  ,  1       I  Burr.  115. 

stretch  of  their  authonty,  must  on  the  contrary  be  vide  WiUet 
acknowledged  to  have  been  a  measure  of  great  public  ^P*  ^^^* 
utility,  and  from  which  this  country  has  derived  infi- 
nite advantage. 

12.  But  whatever  were  the  reaspns  on  which  the  ^  BiBco?cry 
validity  of  qommon  recoveries  was  originally  founded,  Esute  Tail, 
it  may  now  be  laid  down  as  a  certain  maxim  or 
rule  of  law,  which  has  prevailed  for  several  centuries, 
that  a  common  recovery  is  an  assurance  whereby  all 
tenants  in  tail  are  enabled  to  bar  their  estates  tail,  and 
convert  them  into  estates  in  fee»    And  in  Mary  For- . 
tington's  case,  11  Ja.  L  it   was  determined,  that  10  Rep.  37  6. 
a  judgment  given  against  tenant  in  tail,  upon  a 
Voucher  and  recompence  in  value,  would  bind  the 
estate  tail,    notwithstanding   the    statute  De  doms 
cmditiondUbus ;  whether  the  recovery  was  upon  good 
title  or  not    And  that  the  judgment  given  in  such  a 
case  for  the  tenant  in  tafl  to  have  in  value,  would 
bind  the  estate  tail,  although  no  recompence  was  had.* 
■  ■  ■  ■  ■  ■  t     ,. 

*  The  following  passage  shows  how  stfoogly  the  Judges  ha?e 
always  supported  common  recoveries.  "  At  the  Parliament  held 
in  the  reign  of  the  late  Queen  Elizabeth,  in  the  great  case  Iretween 
J.  Vernon  and  Sir  Edward  Herbert*  which  was  argued  by  learned 
counsel  before  the  Lords  in  Fftrliament ;  there  Hoord,  an  utter  bar^ 
nster  of  counsel*  with  Vernon  (who  was  barred  by  a  common  re^ 
covery)  rashly  and  with  great  ill  will  inveighed  dgainst  common 
recoveriesy  not  knowing  the  reason  and  foundation  of  them  ;  who 
was  with  great  gravity  and  some  sharpness  reproved  by  Sir  James 
Dyer,  then  Chief  Justice  of  the  Common  Pleas,  who  said  he  was 
not  worthy  to  be  of  the  profiession  of  the  law,  who  durst  speak 
against  common  recoveriest  which  were  the  «news  of  assurances  ai 
inheritances,  and  founded  upon  great  reason  and  authority." 
10  Rep.  40  a. 
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IS.  A  common  recovery  is  a  good  bar  to  the  ime 
in  tail,  though  the  tenant  in  tail  dies  before  the  re- 
covery is  executed, 
ante,  c.  S.  14.  Thus,  in  Shelley's  case,  where  a  tenant  in  taO 

1  Inst  361  h  ^^^^^  *  common  recovery,  and  died  on  the  same 
Dyer,  35.  '     day,  before  the  Court  had  awarded  a  writ  of  haben 
facias  setsmam^  it  being  doubted  whether  execution 
itiight  be  sued  against  the  issue  in  tail,  the  majority 
'  of  the  Judges  were  of  opinion  that  it  might;  for  the 
right  of  the  estate  tail  was  bound  by  the  judgment, 
aiid  not  by  the  execution.     But  if  a  recovery  be  had 
against  a  tenant  in  tail  upon  a  false  judgment,  who 
dies  before  execution,  in  a  scire  facias  against  the  issue 
in  tail,  he  may  avoid  it. 

15.  An  erroneous  recovery,  suffered  by  a  tenant  in 
tail,  will  bar  his  issue,  as  long  as  it  continues  in  force. 

16.  It  hft9  been  stated,  that  where  a  tenant  in  tail 
covenants  to  stand  seised  to  the  use  of  himself  for 
life,  remainder  to  his  eldest  son  in  tail,  it  is  abso* 
hitely  void,  and  does  not  alter  the  estate.  And  it 
was  held,  that  after  such  a  covenant,  the  tenant  iQ  ^ 
tail  might  suflfer  a  common  recovery  to  other  use^ 
which  would  be  good. 

17.  It  has  been  stated,  that  by  the  stat  l*Efc 
c.  8.  recoveries  suffered  by  tenants  for  life  are  \d^ 
void.  But  there  is  a  proviso  in  that  act,  declarioK 
that  it  shall  not  extend  to  recoveries  by  assent  and 
agreement  of  the  persons  in  remainder  or  revision; 
so  that  such  assent  appeared  of  record  in  any  of  her 
Majesty*^  Courts. 

18.  A.  being  tenant  for  life,  with  remainder  to  her 
son  in  tail,  a  precipe  was  brought  against  A*  ^ 
Vouched  the  son,  who  vouched  over  the  conafljon 
vouchee,  by  whieh  means  a  common  reooveiy^ 
suffered.  Ail  the  Judges  were  of  opinion  that  the  rt- 


1  Inst.  349  h. 
3  Rep.  3  a. 
10  — 38  a. 

Tit  2.  c.  2. 
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tovery  was  good,  and  within  the  proviso  in  the  statute 
14  Eliz.  c.  8. 

19.  If  B,  prcecipe  is  brought  against  a  tenant  in  tail, 
and  his  wife,  where  the  husband  is  sole  9eised,  and 
his  wife  has  nothing,  and  they  both  vouch  over  in 
the  usual  manner,  it  will  bar  the  estate  tail. 

20,  Thus,  where  John  Trevilian,  being  tenant  in  EarevSnow, 
tail,  suffered  a  common  recovery^  in  which  he  and  i8*vin.Ab/ 
his  wife  votiched  over  the  common  vouchee*     It  was  2 1 4, 
objected,  that  the  recovery  was  not  effectual  to  bar  the 

estate  tail,  because  the  wife  was  named  in  the  praecipe 
as  joint  tenant  with  her  husband,  and  appeared  and  '' 

vouched  as  joint  tenant ;  and  the  vouchee  entered  into 
the  warranty,  admitting  that  he  ought  to  warrant  to 
them,  whereby  he  also  admitted  that  the  wife  had  an 
estate  in  the  tenancy,  and  had  cause  to  vouch ;  and  as 
she  ought  to  have  the  recompence  in  value  by  con- 
clusion, there  was  therefore  no  reason  why  the  issue 
in  tail  should  be  barred ;  for  the  reason  that  an  estate 
tail  is  allowed  to  be  barred  by  a  common  recovery  is, 
on  account  of  the  recompence  in  value,  which. is,  or 
by  possibility  may  be  rendered ;  and  if  the  wiie  was 
entitled  to  the  recompence  in  value,  and  not  the  issue 
in  tail,  then  there  was  no  reason  why  the  issue  should 
be  barred.  But  the  Judges  were  unanimously  of  opi- 
nion, that  in  this  case  the  estate  tail  was  barred,  for 
it  was  expressly  found  by  the  verdict,  that  the  wife 
had  nothing  in  the  tenements  at  the  time  of  the  reco^ 
very,  but  that  the  husband  was  sole  seised  in  tail  j  and 
as  he  alone  lost  the  tenancy,  the  recompence  should 
go  to  him,  and  should  be  of  the  Uke  estate  with  that 
he  had  lost*  - 

SK  It  WHS  formerly  held,  that  where  a  prcecipe 
^as  brought  against  a  tenant  for  life  and  the  re- 
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mainder-man,  such  a  recovery  would  not  bar  the 

estate  tail. 
Leech  y.  ^2.  Thus,  where  a  person  was  tenant  for  life,  with 

5^^®^..  -.v/.    remainder  to  his  eldest  son  in  tail,  and  a  prwcipe  was 

Cro.£l.  0/0.  ^  "* 

2  Roll*8  Abr.  brought  against  the  father  and  son  jointly^    who 

3  Keu  6  h.     vouched  over  the  common  vouchee.    It  was  held  by 

three  Judges  against  one,  that  the  estate  tail  of  the 
•son  was  not  barred  by  the  recovery ;  for  the  lands 
recovered  in  value  must  go  in  the  same  manner  in 
which  the  estate  that  was  lost  would  have  gone; 
whereas,  in  the  present  case,  there  being  a  joint 
prwcipe  brought  against  the  tenant  for  life  and  the 
person  in  remainder,  they  must  be  supposed  to  be  joint 
tenants,  and  the  judgment  must  be  accordingly ;  that 
as  the  reason  why  a  recovery  bars  an  estate  tail  is  on 
account  of  the  recovery  in  value,  and  as  it  cannot  be 
averred  that  the  lands  recovered  in  value  shall  go  in 
<any  other  manner  than  that  which  is  stated  in  the 
record,  it  follows,  that  the  issue  in  tail  can  have  no 
<recompence. 
1^*  ^7.  2d.  Mr.  Figot  observes,  that  these  reasons  savour 

of  a  wonderful  subtilty ;  and  although  no  man  would 
venture  to  suffer  a  recovery  in  this  manner,  yet  if  a 
question  of  this  kind  were  now  dgitated,  these  dis- 
tinctions would  not  be  so  easily  admitted,  since  the 
courts  of  law  adopt  every  mode  of  supporting  comoion 
recoveries,  as  assurances  generally  used,  for  the  con- 
veyance of  estates.     And  in  the  following  case  the 
Court  of  King's  Bench  was  of  opinion,  that  a  reco- 
very of  this  kind  would  bar  an  estate  tail. 
Page  7.        '       24.  A  tenant  in  tail  and  the  person  in  remainder 
Hayward,      joined  in  making   a  tenant  to  the  prcecipe,  who 
2  Salic.  570.    vouched  them  jointly,  and  they  in  the  same  man- 
Reo.temp.     ^^^  vouched  over  the  common  vouchee.    It  vas 
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objected,  that  as  the  voucher  was  joint,  the  recovery^ 
in  value  must  be  joint,  and  so  the  tenant  in  tail  and 
the  person  in  remainder  must  recover  moieties  in 
value  ;  whereas  the  whole  was  recovered  against  the 
tenant  in  tail,  and  consequently,  to  bind  the  issue,  he 
ought  to  recover  in  value  the  whole ;  so  that  the  reco- 
very in  value  not  being  proportionable  to  the  loss,  it 
was  void.  Lord  Chief  Justice  Holt  delivered  the 
opinion  of  the  Court.  As  to  the  validity  of  the  reco- 
very in  baring  the  estate  tail,  he  observed,  that  if  a 
prwcipe  was  brought  against  a  tenant  in  tail  in  pos- 
session and  a  stranger  in  an  adversary  action,  and  a 
recovery  was  had,  it  would  be  good:  for  when  a 
prcecvpe  was  brought  against  several  persons,  it  was  not 
necessary  that  they  all  should  be  tenants  of  the  free- 
hold, for  if  any  one  of  them  had  the  freehold,  it 
would  be  sufficient  And  if  the  bringing  a  prosctpe 
against  a  tenant  in  tail  and  a  stranger  would  not  vitiate 
a  recovery,  neither  would  a  joint  voucher ;  for  when 
the  vouchee  comes  in  and  enters  into  the  warranty, 
he  is  as  much  tenant  in  law  to  the  writ,  as  if  the 
frcecipe  had  been  originally  brought  against  him  ;  and 
BO  the  case  of  a  stranger  being  vouched  jointly  with 
the  person  who  is  seised  of  the  estate,  did  not  differ 
from  the  case  of  a  stranger  being  made  tenant  to  the 
writ  jointly  with  the  person  who  had  the  freehold*  If 
a  tenant  in  tail  conveyed  the  freehold  to  a  third  person, 
against  whom  a  praecipe  was  brought,  and  he  vouched 
a  stranger,  who  vouched  the  tenant  in  tail,  and  the 
tenant  in  tail  entered  into  the  warranty,  and  vouched 
over  the  common  vouchee  j  this  would  be  a  good 
recovery ;  for  in  an  adversary  action,  if  the  tenant  to 
the  praecipe  vouched  a  stranger  who  never  had  any 
estate  in  the  land,  there  was  no  remedy  for  it ;  the 
demandant  could  not  counterplead  the  voucher,  until 
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the  statute  of  Westminst  1.  c.  40.,  which  was  produce 
tive  of  great  inconvenience,  for  when  a  pnmpe  wm 
brought  against  the  tenant  of  the  land,  he  might  vouch 
a  Btranger,  and  that  stranger  might  vouch  another 
stranger,  and  so  on  m  infinitum ;  and  therefore  the 
statute  gave  the  counterplea,  that  neither  the  vouchee, 
nor  any  of  his  ancestors  were  ever  seised  of  the  lands 
in  question,  by  which  they  might  have  enfeoffed  the 
tenant  or  his  ancestors;  but  with  this  exception, 
unless  the  warrantor  were  present,  and  would  gratis 
enter  into  the  warranty.  If  a  stranger  be  a  good 
vouchee,  he  becomes  a  good  tenant  to  the  writ,  and  a 
release  to  him  by  the  demandant  after  he  has  entered 
'  into  the  warranty  is  good,  and  the  vouchee  may  plead 
it  after  the  last  continuance,  for  it  is  as  valid  as  if  it 
had  been  made  to  the  tenant  himself.  Nor  is  it  mate- 
rial whether  there  was  any  real  warranty  between  the 
tenant  and  the  vouchee  when  it  is  once  admitted  upon 
record,  for  it  is  then  the  same  as  if  there  really  had 
been  a  warranty.  The  principal  difficulty  in  the  case 
was,  because  the  recovery  in  value  was  not  propor- 
tionable  to  the  loss,  for  by  the  joint  voucher  the  reco- 
very in  value  must  he  joint,,  whereas  the  vouchees 
were  tenants  in  tail  of  the  whole,  the  one  in  possession, 
the  other  in  remainder;  and  this  would  be  a  great 
objection,  if  the  case  were  considered  upon  the  foot  of 
the  estoppel,  for  the  tena^iit  in  tail  will  be  estopped 
during  his  life  from  claiming  more  than  a  moiety  <a 
the  recompence  in  value,  but  aft«r  his  death  the  issue 

in  tail  will  not  be  estopped,  but  may  say  that  the 

• 

tenant  in  tail  in  remainder  had  no  estate  in  possessiiHi 

in  the  land,  so  the  recompence  in  value  will  go  to  him 

only.    And  there  is  no  difference  between  this  case 

•nt^  §  20;     and  that  of  Eare  v.  Snow,  in  Plowden,  5  J  4,  where  the 

husband  was  tenant  in  tail  of  lands,  and  9  pwif^ 
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being  brought  against  him  and  his  wife,  they  vouched 
over  the  common  vouchee,  and  the  recovery  was  held 
to  be  good ;  though  it  was  objected  that  the  recompence. 
in  value,  which  was  the  cause  of  the  bar,  should,  if  the 
wife  survived,  go  to  her,  and  therefore  the  issue  in 
tail  wa^not  barred.    But  it  was  held,  that  the  issue  in 
tail  should  not  be  bound  by  any  estoppel  which  his 
Either  admitted,  by  joining  in  the  voucher  with  his 
wife,  but  might  ss^y  that  his  father  was  sole  tenant  in 
tail,  and  the  wife  had  lost  nothing ;  and  he  being  the 
person  who  had  lost  the  whole,  should  have  the  whole 
recompence. 

There  was  a  case  in  Trin.  1657»  Rot.  179  or  180, 
between  Murrell  and  Osbom  (of  which  his  Lordship 
said  he  had  a  report  in  the  hand-writing  of  Lord  Chief 
Justice  Bridgman)  where,  in  a  formedon,  the  tenant  in 
tail  pleaded  in  bar  a  common  recovery  on  a  proecipe 
against  the  grantee  of  tenant  in  tail,  in  which  the 
tenant  in  tail  and  a  stranger  were  jointly  vouched, 
and  vouched  over  the  common  vouchee ;  and  it  was 
resolved  that  the  recovery  was  good.  And  there  was 
alsQ  a  case  23  Hen.  VIII.  Brooke's  Ab.  tit.  Recoveries 
in  ValuQ,  S?)  where  a  woman  was  tenant.in  tail,  and  a. 
prcecipe  being  brought  against  her  and  her  husband, 
they  vouched  over  the  common  vouchee  j  and  the  re- 
Qovery  was  held  good,  though  the  husband  survived, 
because  the  recompence  went  in  the  same  manner  as 
the  land  recovered  would  have  gone.  This  case  was 
full  in  point,  for  the  husband  was  as  much  a  stranger 
to  the  wife's  estate  tail  as  any  other  person ;  and  so  in 
fiare  and  3now  was  the  wife  to  the  hu^and ;  the  only 
difference  being,  that  in  the  case  in  Brooke  the  husband 
uiust  have  been  named,  whereas  in, that  of  Eare  and 
'  $now  the  wife  need  not.    His  Lordship  concluded 

Gg4 
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Doe  T.  with  citing  the  case  in  1  Inst.  376  a.  and  b.y  where  it  is 

Nelson,         |^^  down,  that  if  the  heir  at  common  law  and  the 

2  Taunt.  99.  ^  ^ 

Fearoe*8        heir  in  borough  english  are  jointly  vouched,  and  vouch 

338'"^°''       over  the  common  vouchee,  the  heir  in  borough  english 

will  have  the  whole  recompence  in  value,  because  it  is 
.  he  who  sustains  the  loss ;  and  so  of  heirs  in  gavel- 
kind. Judgment  was  given  that  the  recovery  baned 
the  estate  tail. 

1  Inst.  185  a.  25.  Where  two  persons  are  seised  as  joint  tenants 
.  for  life,  with  a  remainder  in  tail  to  one  of  them,  the 
person  who  has  the  remainder  in  tail  may  su^  a 
common  recovery,  which  will  bar  his  moiety  of  the 
estate  for  life,  and  also  a  moiety  of  his  estate  tail; 
for  the  recovery  severs  the  jointure. 

Marquis  of         26.  Thus,  where  a  gift  was  made  to  Lionel  Moms 

Winchesters         _    .         __._  /,,  ^  ^m-  11-1       i.L 

Case.  and  Aim  Miles,  of  the  manor  of  M.,  to  hold  to  tbe 

3  Rep.  1.       gj^^  Lionel  and  Ann,  and  to  the  heirs  of  the  body  of 

the  said  Lionel,  remainder  over.  A  writ  of  entry  was 
brought  against  the  said  Lionel,  who  vouched  over 
the  common  vouchee,  and  judgment  was  given,  and 
execution  had,  according  to  the  usual  form  of  com- 
naon  recoveries.  It  was  unanimously  resolved,  that 
although  Ami  Miles  was  jointly  seised  with  the  said 
Lionel  for  her  life,  so  that  as  well  Lionel  as  the  vouchee 
might  have  abated  the  writ  j  yet  when  the  vouchee, 
without  demand  of  any  lien,  entered  generally  iflto 
the  warranty,  and  thereby  admitted  the  writ  goo4 
and  Lionel  recovered  in  value  against  the  vouchee, 
who  entered,  according  to  the  estate  of  the  pei«ott 
who  vouched;  therefore,  as  to  one  moiety,  the  reco- 
very was  a  good  bar  to  the  estate  tail,  and  to  the  re- 
mainder over,  because  the  jeinture  was  severed ;  hut 
as  to  the  other  moiety,  whereof  Ann  Miles  was  te- 
nant for  life,  the  recovery  was  no  bar  either  to  the 
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estate  tail  which  Lionel  had,  expectant  on  the  estate 
for  life  of  Ann  Miles,  or  to  the  remainder,  because 
for  this  moiety  Lionel  was  not  tenant  to  the  prcecipe. 

27.  It  has  been  stated  in  a  former  title,  that  hus-  f  it.  I8.  c.  I. 
band  and  wife  being  considered,  in  law,  as  one  per- 
son, if  an  estate  be  limited  to  them  and  the  heirs  of 

their  bodies,  or  to  them  and  their  heirs,  they  do  not 
take  by  moieties,  but  are  seised  of  one  entire  estate, 
and  the  husband  alone  takes  nothing ;  not  the  whole 
estate^  because  the  wife  has  a  joint  estate  with .  him 
in  possession ;  nor  an  undivided  moiety  of  the  estate^ 
because  there  are  no  moieties  between  husband  and 
wife :  so  that  if  the  husband  alone  suffers  a  common 
recovery  of  an  estate  of  this  kind,  it  will  be  no  bar 
either  to  a  moiety,  or  to  the  whole. 

28.  Thus,  where  lands  were  rendered  by  fine  to  ^^  ^• 
husband  and  wife  for  life,  and  to  the  heirs  of  the  3  Rep.  5. 
body  of  the  husband.     A  prcecipe  was  brought  against 

the  husband,  who  suffered  a  common  recovery,  with 
voucher  over  of  the  common  vouchee,  the  wife  being 
then  alive.  It  Was  resolved,  that  this  recovery,  suf- 
fered by  the  husband  only,  should  not  bind  the 
remainders,  because  there  are  no  moieties  between 
husband  and  wife,  and  the  husband  has  no  power  to 
sever  the  joint  tenancy,  or  to  disposie  of  the  land, 
during  the  life  of  the  wife,  he  not  being  seised  by 
force  of  the  entail ;  and  although  the  husband  sur- 
vived the  wife,  yet  that  was  not  material,  because  the 
law  considered  the  case  as  it  was  at  the  time  of  the 
recovery. 

29.  So,  where  it  was  found  that  the  grandfather  Clithero  y. 
covenanted  to  stand  seised  to  the  use  of  himself  and  2  Salk"568 
his  wife  for  their  lives,  with  remainder  to  the  heirs 

male  of  the  said  grandfather,  on  the  body  of  the  said 
wife  begotten,  remainder  over ;  the  grandfather  suf- 
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fered  a  common  recovery  and  died,  his  wife  having 
survived  him.  To  support  this  recovery  it  was  con* 
tended,  that  the  cas^  of  Owen  v.  Morgan  was  not 
law ;  for  if  baron  and  feme  had  an  entirety,  then 
each  had  the  whole,  and  therefore  the  baron  might 
make  a  good  tenant  to  the  prcecipe  for  the  whole^ 
Pemberton  contrUf  that  case  was  never  questioned ; 
the  wife's  estate  hinders  the  entail  from  executing  in 
the  baron ;  so  that  it  is  only  a  kind  of  contingent 
estate  after  the  death  of  the  wife ;  and  the  estate  tail 
cannot  be  tacked  to  the  estate  for  life  of  the  husband, 
during  the  life  of  the  wife,  because,  during  her  life 
there  is  an  intervening  estate.  It  was  therefore  ad- 
judged, that  the  recovery  was  void. 

And  all  Re-       30.  A  common  recovery  duly  suffered  is  not  only  a 

Rei^rell^iw?^  good  bar  to  an  estate  tail,  hut  is  also  a  bar  to  all  re- 
mainders, and  to  the  reversion  dependent  on  such 
estate  tail ;  and  also  to  all  charges  and  incumbrances 
created  by  the  persons  in  remainder  and  reversion. 

CApel*sCase,      «^1«  Thus,  where  William  Capel,  beiiig  tenant  in  . 

1  Rep.  62.      ^^^   remainder  in  tail  to  Richard  Capel,  Richard 

Capel  granted  a  rent-charge  of  SOL  per  annum  to  hi& 
son ;  afterwards  William  Capel  levied  a  fine  of  his 
estate  tail  to  two  persons,  against  whom  a  praecipe 
was  brought,  who  vouched  William  Capel,  and  he. 
vouched  over  the  common  vouchee,  by  which  me^m 
a  recovery  was  suffered  of  the  lands.  William  Capel 
died  without  issue,  and  the  question  was,  Whethei: 
this  rent-charge,  granted  by  the  remainder-man,  was 
Ibarred  by  the  recovery  ?  It  was  resolved  by  all  the 
Judges,  in  the  Exchequer  Chamber,  that  this  rent^ 
charge  was  well  barred,  and  that  a  common  recoveiy,.  , 
duly  suffered  by  a  tenant  in  tail,  ^ould  not  only  bind 
the  remainder,  and  all  leases,  charges,  and  incum- 
brances granted  or  made  by  the  person  in  remainder, 
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but  also  the  reversion,  and  all  leases,  charges,  and 
incumbrances  granted  or  made  by  the  person  in 
reversion  j  and  that  there  was  no  difference  between 
a  reversion  and  a  remainder,  expectant  upon  an  estate 
tail,  in  that  respect. 

32.  So  where  A.  was  tenant  in  tail,  remainder  to  Cholmley's 

*  Case 

B,  in  fee.  B.  granted  his  remainder  to  a  stranger  g  Rep.  52. 
for  life,  with  remainder  to  the  Queen  in  fee,  upon 
condition.  A.  the  tenant  in  tail  suffered  a  cotnmon 
recovery ;  and  the  question  was.  Whether  the  reco- 
very barred  the  estate  for  life,  and  the  remainder 
upon  condition  to  the  Queen  ?  It  was  resolved,  that 
the  recovery  not  only  barred  the  estate  tail  of  A.,  but 
also  the  estate  for  life  in  remainder ;  and  that  the  re- 
mainder in  fee  limited  to  the  Queen  was  void. 

33.  Rowland  Morley  being  seised  in  fee,  made  a  Hudson  v. 
fedfifaient  to  the  use  of  himself,  and  the  heirs  male  of  Baron, 
his  body,  remainder  in  tail  to  several  other  persons,  ?.^''^' 
with  a  proviso,  that  if  Rowland  and  Edward  his  son  236. ' 
and  Lady  Elizabeth  Morley  should  happen  to  die, 

and  there  should  be  no  issue  male  of  Rowland,  that 
then  Ann  Morley  should  have  a  rent^charge  out  of 
those  lands  of  200/.  a  year,  until  she  received  the 
sum  of  SOOOL  Edward  Morley,  the  last  issue  male 
of  Rowland  Morley,  made  a  lease  for  1000  years, 
and  afterwards  levied  a  fine  and  suffered  a  recoveiy, 
and  died  without  issue.  The  question  was,  Whether 
the  rent-charge  of  200/.  a  year,  limited  to  Ann  Mor- 
ley, was  barred  by  this  recovery?  It  was  argued, 
that  the  rent-charge  was  only  a  contingent  use,  which 
was  not  in  esse  when  the  recoveiy  was  suffered  :  so 
that  the  recompence  in  value  could  never  extend  to 
it»  and  therefore  that  it  ought  not  to  be  barred.  As 
to  Capel's  case  it  was  observed,  that  the  rent  was 
barred,  because  it  issued  out  of  tlie  remainder  ii^  tail^ 
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which  was  barred  by  the  recovery.  But  it  was  le* 
solved,  that  the  rent*charge  was  barred  by  the  reco- 
very, because  all  the  estates  charged  with  the  rent 
were  barred ;  and  that  Cs^el's  case  ruled  the  present 
case  ;  for  in  that  case  all  the  objections  were  made 
which  arose  in  the  present  case.  And  Sir  Matthew 
Hale  observed,  that  about  the  9  Eliz.  it  was  doubted 
whether,  if  a  remainder  for  years  were  limited  after 
an  estate  tail,  it  could  be  barred  by  a  recovery  suf- 
fered of  the  estate  tail ;  because  the  lease  for  years 
being  only  a  chattel,  no  recompence  in  value  could 
go  to  it ;  but  it  was  now  universally  allowed,  that 
such  a  lease  was  barred  by  a  recovery. 

1  Mod.  111.       34.  If  lands  be  given  in  tail,  determinable  on  the 

donor's  payment  of  1,000/L  with  a  remainder  over; 
and  before  the  day  of  payment  the  tenant  in  tail  suf- 
'  fers  a  common  recovery ;  the  right  of  the  donor  U> 
the  1,0002.  and  also  the  remainder  over,  will  be  well 
barred. 

Lit.  §  649*  35.  If  a  tenant  in  tail  is  disseised,  and  releases  to 
^'  '  the  disseisor,  the  estate  tail  is  in  abeyance  j  yet  the 
tenant  in  tail  may  sufier  a  common  recovery ;  which 
will  bar  the  estate  tail,  the  remainders,  and  the  rever- 
sion. 

Herbert  y.         s6.  If  a  tenant  in  tail  levies  a  fine  with  proclama- 

iRoU.R.223.  tions,  and  afterwards  suffers  a  common  recoveiy ; 

Poph..  100.     although  the  estate  tail  was  destroyed  by  the  fine, 

Barton  V.  ^^     ,  .n  ,  ,  .    ,  j 

Lever,  infra»  yet  still  the  recoveiy  will  bar  the  remamders  and 
c-  8-  reversion  depending  on  the  estate  tail.    The  reason 

infra,  (  45.     usually  given  for  this  determination  is,  that  when  the 

tenant  in  tail  is  vouched,  and  comes  in  upon  the 
voucher,  he  comes  in  of  all  the  estates  that  were  erer 
in  him  ;  and  as  the  estate  tail  was  <mce  in  him,  it  is 

2  Roll.  Ab.    therefore  barred.     Seijeant  Roll  says,  the  reason  of 

the  determination  is,  because  a  comnson  recovery  i^ 
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a  common  assurance.     It  has  also  been  said  that  the 
tenant  in  tail,  after  levying  a  fine,  has  still  a  scinHUa 
Juris  ih  him,  which  enables  him  to  bar  the  remain- 
ders. 

37*  In  the  case  of  a  tenant  in  tail  levying  a  fine, 
and  then  djdng,  leaving  issue  ;   it  seems  to  be  a 
doubtful  point  whether  such  issue  can,  by  sufiering 
a  common  recovery,  bar  the  remainders  and  reversion 
depending  on  the  estate  tail.    No  case  of  this  kind 
has,  I  believe,  ever  been  judicially  determined ;  but 
it  is  highly  probable  that  if  a  case  of  this  nature  arose,  ^  ^*-  201 . 
the  Judges  would  determine,   that  the  remainders  442. 
depending  on  such  an  estate  might  be  barred  by  a 
common  recovery,   in  which  {he  issije  in  tail  was 
vouched ;  for  otherwise  such  remainders  and  rever^ 
sion  must  continue  to  subsist  as  a  future  estate  or 
interest,  to  take  effect  in  possession  upon  the  remote 
event  of  a.  general  failure  of  issue  of  the  tenant  in 
tail  J  incapable  of  being  barred  or  destroyed  by  any 
means  whatever.     This  would  be  a  perpetuity  to  a 
greater  degree  than  what  is  allowed  by  our  law,  or 
should  be  permitted  in  any  commercial  country. 

It  may  also  be  observed,  that  if  a  tenant  in  tail, 
after  levying  a  fine,  has  still  in  him  a  scintilla  juris^ 
sufficient  io  enable  him  to  suffer  a  common  recovery, 
that  scintilla  juris  will  descend  to  the  issue  in  tail, 
and  therefore  they  will  be  as  well  enabled  to  suffer  a 
common  recovery  as  their  ancestor  was. 

38.  It  has  been  determined  that  if  a  tenant  in  tail  2RoU.Ab. 
be  attainted  of  treason,  and  afterwards  suffers  a  com-  5?1:.  n,o 
mon  recovery,   it  will  not  bar  the  remainders,   or  i  Keb.  30. 
reversion  •  because  a  person  attainted  is  not  capable 
of  taking  any  thing  but  for  the  benefit  of  the  King ; 
and  consequently  the  recopipence  in  value  must  go 
to  the  King;  so  that  the  persons  in  remainder  and 
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the  reversioner  can  have  no  benefit  froifi  it,  and 
therefore  are  not  barred.  Besides^  recoveries  being 
common  assurances^  the  recoveiy  of  a  person  attainted 
must  be  void,  in  the  same  manner  as  any  other  con- 
veyance of  his  would  have  been. 
Pa.  73.  Mr.  Pigoty  however,  seems  to  have  thot^ht  that 

there  was  such  a  scinUUajuris  in  the  tenant  ih  tail, 
after  an  attainder,  that  by  a  common  recovery  h^ 
might  bar  his  issue,  the  remainders  and  reveraon ; 
for  if  the  King  should  pardon  the  party,  and  restore 
the,  land,  he  might  bar  the  entail,  although  the  at- 
tainder remained  in  force. 

39*  An  equitable  or  trust  estate  tail,  and  all  equi- 
table remainders  expectant  thereon,  and  also  the  equi- 
table reversion,  may  be  barred  by  a  common  recovery, 
of  which  an  account  will  be  given  in  the  next  chapter. 
Vide  mfca,         40.   Estates  tail  of  the  gift  of  the  Crown  may  be 
^'  ^^*  barred  by  a  common  recovery,  unless  they  have  been 

given  as  a  reward  for  services ;  but  it  appears  doubt* 
ful  whether  a  reversion  in  the  Crown,  expectant  upon 
the  determination  of  an  estate  tail,  is  barred  by  a 
common  recovery. 
AndanEntaU  41.  We  have  seen  that  a  common  recovery  may 
charg^'^**      be  suffered  of  a  rent-charge  issuing  out  of  land,  and 

if  such  a  rent  be  granted  in  tail,  with  a  remainder 
over,  a  recovery  suffered  by  the  tenant  in  tail  will  - 
bar  the  entail,  and  also  the  remainder. 
Smith  y.  42.  Thus,  where  a  person  devised  a  rent  of  £M 

Carter,  52.  P^  omium^  to  be  issuing  out  of  land,  to  his  son  and 
12 Mod. 513.  his  heirs;  and  if  the  said  son  should  die  without 
Peach,  heirs  male  of  his  body,  then  he  devised  it  over.    The 

Lut.  1224.     gQjj  suffered  a  common  recovery  of  this  rentj  and  died 

without  issue  male. 

Lord  Ch.  J.  Bridgman  and  all  the  other  Judges  of 
the  Court  of  C.  P.  were  of  opinion,  tliat  the  recovery 
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Wad  good,  and  th6  remainder  well  barred.    This 
judgment  Was  affirmed  in  the  Court  of  K.  B. 

43.  A  distinction  has,  however,  been  established  chapiin  y. 
between  a  grant  of  a  rettt-xiharge  in  tail,  with  a  re-  3p*^J^J^229 
mainder  over  of  the  same  tl^ilt-charge  in  fee,  and  a  Pigot,  97- 
grant  of  a  rent-charge  in  tail,  without  any  subsequent 
limitation  of  it  in  fee :  in  the  first  case,  the  tenant  in 
tail  acquires  an  iestate  in  fee  simple  in  the  rent-charge, 
by  the  operation  of  the  common  recovery ;   but  in 
the  second,  he  only  acquires  a  base  fee,  determinable 
on  his  decease  and  failure  of  issue. 

44^    It  has  been  stated  that  a  common  recovery  Effect  of  Re- 
may  be  suffered  with  single,  double,  or  treble  voucher;  sbd"  wid  *^^ 
and  Pigot  says,  if  a  recovery  is  sufiered  without  any  double 
voucher,  as  if  judgment -is  given  upon  default,  con-  Pa^  jos.* 
fession,  or  nient  dedhre  of  the  tenant,  it  does  not  bind 
the  issue  in  tail ;  because  they  have  no  recompence, 
and  are  not  estopped  by  their  father's  judgment,  as 
they  claim  paramount  the  estoppel,  ^ler^/ormam  dom; 
and  therefore  they  may  falsify  such  a  recovery. 

45.  A  recovery  with  single  voucher,  that  is,  where 
the  prcecipe  is  brought  against  the  tenant  in  tail  him- 
self, who  immediately  vouches  over  the  common 
vouchee,  is  a  good  bar  to  the  estate  whereof  the 
tenant  in  tail  is  in  possession  at  the  time  of  the  re- 
covery, but  is  no  bar  to  any  other  estate.  A  reco-  Moor,  256. 
very  with  double  voucher,  that  is,  where  the  tenant  rJ^^iq^^ 
in  tail  is  vouched,  and  vouches  over  the  common 
vouchee,  is  a  good  bar,  not  only  to  the  estate  where- 
of he  is  then  in  possession,  but  also  to  all  other 
estates  in  the  land  to  which  he  has  any  right,  al- 
though such  estates  be  divested  out  of  him  and  dis- 
continued. A  recovery  with  treble  voucher  is  used 
to  make  a  perpetual  bar  of  the  estate  whereof  the 
tenant  to  the  prcecipe  was  seised,  and  also  of  e\tTy 
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estate  of  inheritance  which  has  ever  been  in  the  first 
or  second  vouchee,  or  their  ancestors ;  and  also  oi 
all  remaindei^s  and  reversions  depending  on  those 
estates,  and  all  charges  and  incumbrances  derived 
out  of  those  remainders  and  reversions. 

Pigot,  109.         46.  The  reason  of  the  difference  between  a  reco- 

very  with  single  and  a  recovery  with  double  voudier 
is,  that  in  a  recoveiy  with  single  voucher,  if  the 
tenant  is  not  seised  of  the  estate  tail  at  the  time,  the 
issue  in  tail  may,  after  the  deatii  of  the  ancestor, 
plead  nient  tenant  tempore  brevis,  nee  unquam  postea, 
and  by  that  means  avoid  the  recovery ;  for  the  tenant 
in  tail  not  being  seised  of  the  estate  tail  at  the  time 
of  the  recoveiy,  the  recompence  in  value  can  on^ 
go  in  lieu  of  the  estate  whereof  he  was  then  seised, 
and  not  in  lieu  of  the  estate  tail ;  so  that  as  to  the 
issue  in  tail,  it  only  operates  as  a  recovery  on  a  false 
title,  which  never  bound  them,  because  they  could 
have  no  recompence  in  value :  but  where  the  tenant 
in  tail  comes  in  upon  the  voucher  of  the  tenant 
to  the  pnecipe^  without  demanding  the  lien  or  coun^ 
teipleading  the  warranty,  he  then  comes  in,  in  privity, 
of  all  the  estates  he  ever  had,  though  the  precedent 
estate,  on  which  the  voucher  depends,  is  divested, 
discontinued,  and  turned  to  a  right,  and  the  re* 
compence  in  value  which  he  has,  or  possibly  may 
have,  bars  the  issue  in  tail. 

47*  If  therefore  a  tenant  in  tail  be  disseised,  or 
discontinue  the  estate  tail,  by  fine  or  feoffinent, 
and  takes  back  an  estate  to  himself  in  fee  or  in  tail 
an4  then  suffers  a  common  recovery  with  single 
voucher,  it  will  not  bar  the  estate  tail. 

ante,  f  7.  48.  Thus,  in  Taltarum's  case,  it  was  resolved,  that 

the  issue  in  tail  was  not  barred  by  the  recoveiy  of 
his  ancestor,  because  it  was  only  with  single  voucher. 
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and  the  tenant  in  tail  was  not  actually  seised  of  the 
estate  tail  at  the  time  of  the  recovery. 

49.  So  if  there  be  tenant  for  life,  remainder  in  tail  Lincoln  Col- 
to  another  person,  and  a  stranger  disseises  the  tenant  3  Rep.  58. 
for  life»  and  then  enfeofis  the  person  in  remainder, 

against  whom  a  prcecipe  is  brought,  and  he  suffers  a 
common  recovery,  this  will  not  bind  the  remainder 
in  tail,  because  the  tenant  in  tail  was  not  seised 
thereof  at  the  time  when  the  recovery  was  suffered, 
but  had  only  a  right  thereto ;  and  so  the  recompence 
^in  value  could  not  extend  to  it* 

50.  Where  a  woman,  who  was   tenant  for  Kfe,  ^^^^  ^• 
married  the  remainder-man  in  tail,  and  they  joined  Cro*£lie!827. 
in  levying  a  fine,  sur  done,  grant,  and  render,  whereby 

the  lands  were  rendered  to  the  woman  for  life,  i^ith 
remainder  to  the  husband  and  his  heirs ;  afterwards 
the  husband  and  wife  suffered  a  common  recovery, 
with  sin^  voucher,  to  the  use  of  the  husband  and 
his  heirs.  It  was  resolved  that  this  recovery  was  no 
bar,  because  the  person  who  suffered  the  common 
Recovery  i^as  not  seised  of  the  estate  tail  at  the  time, 
but  of  an  estate  in  fee,  which  he  had  taken  back  by 
the  fine ;  so  that  the  recompence  in  value  went  to 
the  new  estate  in  fee^  and  not  to  the  old  estate  tail. 

51.  In  the  same  manner,  where  tenant  in  tail,  ^1^'*^^**^' * " 
with  remainder  over,  covenanted  to  stand  seised  to  Vein  51 

the  use  of  himself  and  his  heirs,  until  the  marriage  of 
his  son,  then  to  the  use  of  himself  for  life,  remainder 
to  the  use  of  his  son  and  the  heirs  of  his  body ;  then 
^ered  a  common  recovery  with  single  voucher,  and 
died  without  issue.  It  was  adjudged,  that  the  re- 
covery did  not  bar  the  remadnder  expectant  on  the 
estate  taiU  because  the  covenant  to  stand  seised  had 
changed  the  estate  tail  into  an  estate  in  fee ;  so  that 
Vol.  V.  H  h 
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the  person  who  suffered  the  recovery  was  not  seised 
of  the  estate  tail  at  the  time. 

52.  Where  a  person  is  tenant  for  life,  with  an  in- 
tervening estate  of  freehold  to  trustees,  for  preserving 
contingent  remainders  to  his  sons  and  daughters, 
and  an  unexecuted  remainder  in  tail  to  himself,  re- 
mainder over ;  a  recovery  with  single  voucher  wiU 
not  bar  the  remainders. 
Mcredyth  53^  Thus,  where  Charles  Meredyth,  being  seised  in 

6  Brown        '^^^  ^^  ^^e  lands  in  question,  and  having  one  scHi, 
ParLCa.338.  Henry,  by  a  former  wife,  previcMis  to  his  marriage 

with  his  second  wife  Judith  Savage,  by  articles  in 
consideration  of  the  then  intended  marriage,  which 
soon  after  took  effect,  and  of  1000/.  maxriage  por- 
tion, and  of  his  natural  affection  for  his  son  Heniy, 
covenanted  to  stand  seised  of  the  said  premises,  to  the 
use  of  himself  for  life,  and  after  his  decease  to  the 
use  of  Judith  for  her  life,  and  after  her  decease  to  the 
4ise  of  his  son  Henry  for  life,  remainder  to  trustees 
to  support  contingent  remainders,  remainder  to  the  • 
iirst  and  other  sons  of  Henry  in  tail  male,  remainder 
to  his  daughters  in  tail,  remainder  to  the  heirs  of  Ae 
body  rf  Henry y  remainder  over.     By  indenture  fri- 
partite^  between  the  said  Charles  Meredyth,  and  Hemy 
Meredyth,  his  eldest  son  and  heir  apparent,  of  the 
first  part ;    Philip  Savage  and  Henry  Luther,  of  the 
second  part ;  and  H.  Wybrants,  of  the  third  part ;  it 
was  witnessed,  that  in  performance  of  the  said  artides 
they  the  said  Charles  and  Henry,  covenanted,  that 
Charles,  and  Judith  his  wife,  and  Henry,  would,  be- 
fore the  end  of  Michaelmas  term  then  next,  levy  a 
fine  and  suffer  a  recovery  of  the  lands  comprised  in 
the  said  articles,  to  the  use  of  Charles  Meredyth  for 
life,  and  after  his  decease,  then  as  to  a  certain  part  of 
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the  said  lands  to  Judith  Meredyth  for  life,  for  her 
jointure,  remainder,  after  the  death  of  Charles  and 
Judith,  to  Henry  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  first 
and  other  sons  of  Henry  in  tail  male,  remainder  to  his 
daughters  in  tail,  remainder  to  the  heirs  of  the  body  of 
Henry,  remainder  over.  After  the  death  of  Charles 
Meredyth,  his  son  Henry  entered  upon  the  lands  com- 
prised in  the  articles  and '  settlement,  and  suffered  a 
recovery  with  single  voucher,  the  writ  of  entry  being 
brought  against  himself  as  tenant  of  the  freehold,  who 
vouched  over  the  common  vouchee.  One  of  the 
questions  in  this  case  was.  Whether  this  recovery  suf- 
fered by  Henry  barred  the  estate  tail  of  Henry,  arid 
the  remainders  over  ?  The  House  of  Lords  directed 
the  Judges  to  deliver  their  opinion  upon  the  following 
question :  '^  A.  tenant  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  his 
first  and'  every  other  son  in  tail  male,  remainder  to 
his  daughters  in  tail  general,  remainder  to  the  heirs 
of  his  body,  with  remainders  over.  A.  suffers  a 
recovery  with  single  voucher,  being  himself  tenant 
to  the  writ.  Whether  this  recovery  is  good  to  bar 
the  remainders  expectant  upon  the  estate  tail  of 
A.  ??*  Whereupon  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  having  conferred  with  the 
Judges  present,  delivered  their  unanimous  opinion. 
That  the  recovery  with  single  voucher  did  not  bar 
the  remainders  over.  And  the  House  of  Lords  de- 
creed accordingly.    . 

54.  In  the  preceding  cases,  if  the  recoveries  had  been  Sheffield  v. 
sufifered  with  double  voucher,  they  would  have  been  ^Roif  Rep 
a  good  bar ;  because,  as  the  tenant  in  tail  would  then  418. 
have  come  in  upon,  the  voucher,  he  would  have  been    '^^  * 

Hh  2 
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baired  of  all  the  e^t^t^  and  interests  whicb  wen^  evtSf 

ante,  ( 27, 8.      &$*  We  bave  before   seen,  that  where  an  estate 

is  given  to  a  husband  and  wife,  and  the  heirs  of  ihtai 
bodies,  with  a  remainder  to  the  husband  in  tail,  a  le- 
eatery  suffered  by  the  husband  alone  will  not  bv  ibis 
remainder;  because,  there  being  no  moieties  be- 
twi^en  husband  and  wife,  the  husband  is  not  aeised 
of  the  estate  tail  during  the  life  of  his  wife.  But  ii^ 
in  a  case  of  this  kind,  the  husband  suffers  a  recoveiy 
with  double  voucher^  it  will  be  a  good  bar  of  the 
husband's  remainder ;  beieause  when  he  comes  in  ss 
a  vouchee,  he  comes  in  of  ail  the  estates  that  are  ip 
him* 

Cuppiedike's      s6j.  Thus,  where  A.  and  his  wife  were  aeiaed  of 

3  fta>  5       ^  manor  of  B.  to  them  and  the  hdrs  male  of  the 

body  of  the  said  A.  The  husband  levied  a  fine»  sod 
a  writ  of  entry  was  brought  against  the  co^sizee  ^ 
the  fine,  who  vouched  the  husband,  and  he  youcfaed 
over  the  common  vouchee,'  and  judgment  w:a3  given 
in  the  usual  manner.  The  question  was.  Whether 
the  remainder  was  well  barred  by  this  recovery^  the 
wife  not  being  vouched  ?  And  it  was  resolved^  that 
the  recovery  should  bar  the  remainder ;  for  ^though 
the  husband  alone  was  vouched,  and  not  his  wife, 
who  had  a  joint  estate  with  him,  yet  the  husbsod 
coming  in  as  vouchee,  the  recovery  barred  aV  tbe 
estates  which  were  ever  in  him. 

Fitz\niiiain*s      ^7«  fiSo»  where  A.  was  seised  of  a  manor  to  him  tfid 

fi  R^'   12      ^^^  ^^^'  ^^^  *^  ^^^  ^^^^^  ™^^  ^  ^^^  body  oi  tfee 
'^;     •     husband.     A.  bargained  and  sold  the  manor  to  a 

stranger,  who  suffered  a  common  recovery,  in  which 

A.  was  vouched,  who  vouched  «ov6r  the  comiaaii 

vouchee.     It  was  adjudged,  that  although  A.  aboe 


THk  XXXVI.   RecMery.  .  Ch.  vii.  $  57—^9.  469 

utraaf  vouched,  and  not  his  Wife,  yet  that  the  esitate 
fail  was  barred,  for  the  reaisons  given  m  the  last 
case. 

5S.  In  the  i^me  manner,  Where  A.,  vflao  was  seised  HaUet  v. 
in  fee  of  the  lands  in  question,  upon  the  marriage  of  2llC^h7. 
his  son  D.  covenanted  to  stand  seised,  to  the  use  of 
himself  for  life,  remaihd^r  to  the  said  D.  and  his  wife^ 
and  the  l^eirs  male  of  their  bodies,  remainder  to  D. 
tod  the  heirs  male  of  his  body,  with  several  re- 
mainders oven     A.  died,  and  D.  suffered'  a  common 
recovery  with  double  voucher,  in  which  he  aloiie  was 
touched,  and  vouched  ovei*  the  common  vouchee : 
l^e  wife  died,  and  afterwards  D.  diied  without  issrui^. 
It  was  agreed,  1st,  That  this  settlement  being  made 
before  marriage,  whien  the  husband  and  wife  tcfok 
by  moieties,  and  not  by  entireties,  the  husband  had 
an  absolute  power  over  his  own  moiety,  .and  there- 
fore, as  to  the  husband's  moiety,  the  recovery  Was  a 
good  bar :  in  which  thik  case  differs  from  that  of 
Owen  V.  Morgan,  where  the  settlement  being  made 
after  the  marriage,  the  husband  and  wife  took  by  en- 
tireties.   2dly,  That  this  recovery  was  no  bar  to  the 
Bftoiety*  df  the  wife,  because  she  was  not  vouched. 
SfdHfy,  That  the  estate  tail,  which  Was  limited  to  D. 
and  his  wife  and  the  heirs  male  of  their  bodied,  being 
determined,  the  remainder  to  D.  in  tail  male  general, 
aiid  all  the  other  remainders  depending  thereoti,  werei 
absolutely  barred  by  the  recovery  j  for  when  D.  Wad 
vdtiched,  and  vouched  over,  he  came  in  of  all  the 
Estates  he  had,  and  consequently  the  remainder  in 
tail  male  to  himself,  and  all  the  remainders  depend- 
ing on  it,  were  well  barred. 

59.   Edward  Moody,  tenant  in  tail  under  his  fa-  Moody  v. 
thet's  will,  with  a-  contingent  remainder  in  fee  to  ^^  \  (-49, 
himself,  being  about  to  marry,  m  I709  conveyed,  by 
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way  of  immediate  use,  to  the  use  of  himself  and  his 
intended  wife  for  their  lives,  with  remainder  to  the 
heirs  of  their  bodies,  remainder  to  himself  and  his 
wife  in  fee.  Edward  Moody  afterwards  made  his  will, 
and  devised  part  of  his  estate,  of  which  he  had  suf- 
fered a  recovery,  to  his  younger  son,  after  the  death 
of  his  wife.  The  wife  died,  and  the  eldest  son  set  up 
a  title  to  the  estate.  The  bill  was  brought  by  the 
younger  son.  It  was  argued  for  the  plaintifi^  that  the 
conveyance  being  before  marriage,  the  husband  and 
wife  were  entitled  in  moieties,  and  in  that  respect  dif- 
fered from  the  case  of  a  conveyance  to  husband  and 
wife  after  the  marriage ;  and  that  the  recovery  in  which 
only  the  husband  was  vouched  barred  a  moiety  of  the 
ante  «  56      estate.     This  was  said  to  be  doubted  in  Cuppledike's 

case,  but  was  settled  in  Hallet  and  Saunders. — It  was 
argued  for  the  defendant,  1st,  That  there  being  a  co- 
venant in  the  settlement  to  do  all  further  acts  by  fine, 
recovery,  &c.,  the  recovery  suffered  by  Edward 
Moody  was  to  be  considered  as  an  act  done,  not  in 
destruction,  but  in  confirmation  of  the  settlement 
'  2d,  That  the  husband  and  wife  were  seised  of  an  en- 
tire estate,  which,  according  to  Lord  Coke,  is  insepap 
rable ;  and  therefore  the  recovery,  in  which  the  husband 
alone  was  vouched,  was  void  in  toto.  In  reply  it  was 
said,  as  to  the  first  question, .  that  Edward  Moody 
being  seised  of  two  estates  tail,  the  recovery  barred 
both,  and  as  to  the  second,  the  distinction  was  relied 
on  between  a  joint  estate  given  to  the  husband  and 
wife  before  marriage,  and  a  joint  estate  given  to  them 
after  marriage ;  the  former  is  severable,  the  latter  not 
Lord  Camden  (Chancellor),  after  taking  time,  from 
the  24th  January  to  the  30th  May,  for  consideration, 
gave  his  opinion,  First,  That  the  recovery  was  a  con- 
firmation of  the  settlement  and  not  a  destruction  of 
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it,  being  to  be  considered  as  a  bar  of  the  old  entail 
only.     This  was  a  slight  question,  and  deserved  little 
notice  :  where  tenant  in  tail  is  vouched,  he  comes  in 
of  every  estate  he  has :  if  it  had  been  his  intention 
only  to  have  barred  the  old  entail,  he  would  have 
declared  so.     3d  question,  which  is  the  only  one 
that  deserves  serious  consideration,  is  as  to  the  opera- 
tion of  the  recovery.     In  general,  a  fine  or  recovery 
by  one  joint  tenant  only,  severs  the  joint  tenancy,  and 
operates  on  a  moiety.     Co.  Lit  187..  makes  the  di- 
stinction between  a  joint  estate  given  to  the  husband 
and  wife  during  the  marriage,  and  a  joint  estate  to 
them  before  marriage.    In  the  former  ca3e  their  in-^ 
terest  is  not  severable,  in  the  latter  case  they  take  in 
moieties.     The  doubt  in  Cuppledike's  case  arose  on 
a  joint  estate  during  marriage  ;  and  1  Leon.  27O.  is 
mistaken  as  to  Lord  Cqke's  doubt,  for  the  case  of  a 
joint  estate  before  marriage  is  not  mentioned  in  Cup- 
pledike's case.  ^  The  question  seems  to  have  been,  de- 
termined in  Simmond's  case,  Moore,.  92 ;   the  only . 
doubt  is,  whether  the  husband  and  wife  can  hold 
moieties ;  and  in  that  case  all  the  Judges  held,  there 
were  several  estates  tail  between  husband  and  wife. 
It  follows  that  the  recovery  in  this  case  is  a  severance 
of  the  joint  estate,  and  passes  a  moiety. 

60.  The  power  of  suffering  a  commbn  recovery  is  The.  Power  of 
one  of  those  privileges  which  is  so  inseparably  an-  j^^J^gfy* 
nexed  to  an  estate  tail,  that  it  cannot  be  restrained  cannot  be 
by  any  condition,  limitation,  proviso,   or  covenant  iju^°223&. 
whatsoever.  ^  ^^^^'  84. 

61.  Thus,  where  C.  Corbet  covenanted  to  stand  Corbet's 
seised  of  lands  to  the  use  of  himself  for  life,  remain-  j  ^'  33 
der  to  the  use  of  R.  and  the  heirs  male  of  his  body,  Mildniay:s 

Case 

with  divers  remainders  over.     Provided  that  if  R.  or  g  R^p  4^ 
any  of  the  heirs  male  of  his  body  should  attempt  or 
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procure  any  act,  ot  thing,  by  which  any  estate  tA  m 
limited  should-  be  undone,  bsured,  or  detennilied» 
that  theil  the  uses  and  estates  to  him  Imabsi^  who 
should  so  do,  &c.  should  cease,  only  m  reis^ett  io 
such  person  so  attempting,  in  the  same  manner  as  if 
such  person  so  attempting,  &c.  were  naturally  dead ; 
and  that  then  immediately  in  sdl  such  eases,  the  usei 
of  such  lands  should  be  to  such,  persons,  fbf  such  and 
the  like  estate,  and  in  the  same  manner  and  fbtm,  and 
with  such  remainders  OTer,  and  under  such  fimitattaiis 
and  restrictions,  &c.  as  if  such  persons  so  attem|iting, 
&c.  were  naturally  dead«    Afterwards  Coibet  died, 
and  R.  the  first  tenant  in  tail  sufiered  a  common  feecv 
very  to  his  own  use.     The  person  next  in  remainder 
entered ;  and  upon  the  question,  whether  such  entiy 
was  lawful  or  not,  the  Court  of  Common  Fleas  unatU'- 
mously  a^'eed,  that  tibis  prtwiso  to  cease  an  estate 
limited  to  one,  and  the  heirs  male  of  his  body,  ia  if 
the  tenant  in  tail  were  deady  was  repugnant,  imposable^ 
and  against  law.    For  the  death  of  tenant  i&*tail,  was 
not  a  cesser  of  the  estate  tail,  but  the  death  of  tenttt 
in  tail  without  issue  of  his  body,  was  the  determina- 
tion thereof. 
Mary  For-  62.  So  where  lands  were  devised  to  severaF  daogb- 

tongton  ft        ^^  successively  in  tail,  with  a  proviso,  that  if  any  ci 
10  B^.  37.    them  ^ould  conclude  and  stgree  to  or  for  the  doing 

or  execution  of  any  act,  &c.  ^vi^reby  the  lancb  en* 
tailed,  &c.  or  any  estate  or  remainder  thereof  should 
by  any  way  oi;  means  be  discontinued  or  i£ened,  dr 
should  do  any  act  or  thing  whereby  the  lands  migitt 
not  descend,  remain  or  come  as  limited  by  the  will, 
that  then  the  person  so  concluding  and  i^eeing  to 
or  for  the  doing  and  execution  of  any  such  act,  &c. 
should  immediately  after  such  conchnion  and  agtte- 
ment,  &c.  lose  and  forfeit  sudh  estate  awl  benefit  as 
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she  ftiid  they  might  claim,  in  soch  mmm&t  as  if  she 
or  ik&y  hsA  never  b€!|en  named  in  th6  will,  and  thence- 
fbtth  the  estate  and  estates  limited  to  her  or  them 
^kitdd  ittterly  cease,  as  fully  to  all  intents  and  pur- 
poMB  as  if  she  iit  they  were  dead,  wrthtmt  heirs  qftkeifr 
bodied.  The  first  tenant  in  tail  concluded,  and  agreed 
to  safier  a  common  recovery,  and  suffered  one  ac- 
cordingly ;  the  ne^tt  in  remsiinder  claimed  the  estate 
as  forfeited ;  and  contended,  that  if  the  donor  cdtild 
not  restrain  the  recovery  after  it  was  suffered,  because 
thereby  the  remainder  was  barred,  yet  he  might  re- 
strain the  conclusion  and  agreement  to  suffer  ft,  to 
prevent  the  bar  by  the  recovery.  Biit  it  was  ad- 
judged, that  tenant  in  tail  cannot  be  restrained  by 
any  Condition  or  Limitation  ftom  suffering  a  recovery ; 
and  tiiat  it  was  absurd  to  ^  that  the  rtcovery  itself 
cannot  be  prohibited  by  any  condition  or  limitation, 
and  yet  that  the  conclusion  or  agreement  to  suffer  it 
may  be  prohibited ;  and  it  was  also  laid  down  in  the 
arguments  in  the  same  case,  that  the  levying  a  fine 
within  statute  4  Hen.  VII.  c.  24.  and  32  Hen.  VIII. 
c.  36.  to  bar  the  issue,  was  of  the  number  of  those 
incidents  to  an  estate  tail  which  could  not  be  re- 
strained by  condition. 

63.  Although  a  condition  that  tenant  in  tail  shall 
not  suffer  a  recovery  is  void,  yet  it  appears  to  have 
been  held  by  Lord  Cowper,  that  a  covenant  not  to 
suffer  a  common  recovery  will  bind  the  assets  of  the 
covenantor. 

64.  Thus,  where  a  person,    in  consideration   of  Collins  v. 
marriage,  settled  lands  upon  himself  for  life,  remain-  ^  p^^tns. 
der  to  his  intended  wife  for  life,  remainder  to  the  heirs  ^04. 

of  his  body  on  his  wife  to  be  begotten,  remainder  to 
his  own  right  heirs,  and  covenanted  with  the  trustees, 
that  he  would  not  suffer  any  recovery  to  bar  the  limi- 
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tations  in  the  settlement.  The  husband  suffered  a 
recovery- of  these  lands  to  the  use  of  himself  and  his 
Vide  2  Ver-  heirs.  The  Lord  Chancellor  was  of  opinion,  that  the 
non,2a3.25i.  covenant  did  not  bind  the  land  so  as  to  defeat  there- 
King  V.  covery.  But  it  being  pressed,  that  they  might  be  at 
Amb.  379.      li^^^rty  to  sue  the  executor,  and  recover  out  of  the 

personal  assets,  an  issue  was  directed  to  try  what  the 

wife  and  the  issue  of  the  marriage  were  damnified  by 

the  breach  of  this  covenant. 

An  Heir  in         65.  Whete  an  heir  in  tail  is  disinherited  by  a  com- 

Tail  allowed   ^^^  recovery,  and  seeks  for  relief  in  a  court  of 

to  inspect  -^ ' 

Title  Deeds,  equity,  the  recovery,   together  with  the   deeds  for 

2  P.  Wms.  niaking  a  tenant  to  the  prcecipe^  will  be  directed  \fi 
177'  be  brought  before  a  Master,  that  the  person  thus 
Fw-ring^on,  barred  may  have  an  opportunity  of  inspecting  them, 

3  P.  Wms.  and  of  seeing  whether  any  thing  can  be  discovered 

for  his  advantage. 
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Section  1. 

A  COMMON  recovery  differs  very  much  in  its 
operation  from  a  fine,  for  it  has  not  the  effect 
of  establishing  an  undoubted  title  after  a  certain  num- 
ber of  years.  A  fine  was  originally  introduced  into  our 
law  as  a  public  and  solemn  mode  of  alienation,  and 
its  force  in  barring  entails  arose  from  two  statutes, 
made  some  centuries  after.  A  common  recovery  was 
first  introduced,  for  the  purpose  of  barring  entails 
only,  and  therefore  it  has  not  so  extensive  and  power- 
ful an  effect  as  a  fine.  But  in  consequence  of  the 
principle,  that  where  a  recovery  is  suffered,  the  reco- 
veror  thereby  acquires  a  new  estate  in  fee  simple,  it 
follows  that  a  recovery  has  several  other  effects  be- 
sides that  of  barring  estates  tail. 

2.  All  those  who    are  parties  to  a  recovery  are  Parties, 
bound  by  it,  because,  being  a  matter  of  record,  they 
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infra,  c  9.      ^^^  estopped  to  aver  any  thing  against  it ;  except  in- 
*  I*  fants,  and  that  only  where ,  the  recovery  is  reversed 

r?/ '''  '      during  their  minority. 

Married  3.  Where  a  married  woman  joins  with  her  hus- 

Tit!™5?c.  10.  l>^Kd  in  suffering  a  common  recovery  of  her  own 

estate,  she  will  be  bound  by  it  as  effectually,  and  for 

the  same  reason,  as  if  she  had  joined  with  him  in 

levying  a  fine. 

Incledon  v.        4.  Thus  it  was  held  by  Lord  Hardwicke,  that  where 

3^A?kM30.    ^  Jnarri^d  woman,  having  the  trust  of  a  term  ii  her, 

joined  her  husband  in  su&ring  a  common  recovery  of 

the  lands  out  of  which  the  term  was  created,  she  was 

thereby  barred  of  all  her  claim  to  it ;  for  she  canoie  in 

by  voucher,  in  privity '  of  all  her  estate,  legal  and 

equitable. 

2  Inst.  347.        ^*    ^X  ^^    statute  Westm.  2,  c.  4,  reciting,  that 

where  a  husband  was  impleaded  and  gave  up  the 
land  demanded  to  his  adversary  by  covin,  after  the 
death  of  the  husband,  the  Justices  should  award  the 
wife  her  dower ;  but  that  wher^  the  knrf  ^m  kwt 
by  default,  ihete.was  a  difiference  of  opiniotir:  it  was 
therefore  declatr^d,  thit  m  bo*h  catt«  the  widow 
should  be  heard,  stud  if  it  wasr  alfeg^  s^sdnst  b^ 
thit  her'  husbanrf  lo^  the  larid  by  j  ndgmertf,  arid  H  "its 
found  that  it  wad  by  default,  theii  that  th^  tttM 
shduM  shovv  that  he  had  ri^ht,  and  if  he  cotrfd  «hdw 
th^t  the  husband  had  no  right,  he  should.  g6  qjAi 
and  the  wife  recover  nothing ;  but  if  he  coti!d  ft* 
show  that,  t^e  wife  should  recover  hef  ddwetl 

6.  It  follows^  from  thid  statute,  that  a  contnioft  re- 
covery, suflfefed  by  a  hudbatid  alone,  \Wll  not  bar  his 
wife  of  dower  j  and  it  wasr  mucfe  ddubtfed  whfifhtf  « 
woman  was  barred  of  dower  By  joJniiig  her  hnteBtiJ^ 
iti  suffering  a  dommoti  refcoV^ty;  ndr  w^  tfid  pofc^ 
settled  tifl  the  f  eigtl  <Jf  Qde&i  Mi&heQL 
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7,  Tkm  in  the  C49e  of  Bare  y.  Snow  it  was  8^  *"!?•  *=•  ''• 
th^t  the  wi&  W9S  itamed  in  the  pnecipe  only  to  be  2  Rep.  74  a. 
liiVT^d  of  her  dower ;  to  which  purpose  women  were 

naqi^  in  common  repoveries  had  against  their 
hu^nds ;  and  the  usage  in  tJiis  case  was '  to  be 
rj^garded^  for  in  such  cases  it  had  always  been  the  ^ 

intent  of  the  parties^  before  that  tiipe,  that  the  wife 
should  \)e  barred  of  her  dower. 

8.  Pigot  sajrs  he  heard  ^me  learned  men  question     66. 
thi^  l^ecause  t)ie  woman  has  then  no  estate  rn  esse : 

|))4t  |;he  same  might  be  said  against  a  fine»  and  the 
Qpmmon  recovery  estops  her  as  party,  and  disafi^rms  her 
husband's  title  to  the  lands,  of  which  she  was  dowable. 

9*  It  has  been  stated  that  a  trust  or  equitable  Trust 
estate  may  be  entailed  as  well  as  a  legal  pne ;  and  it  ^^^^[^^  2. 
h^  b^en  loipg  settled  that  a  common  recovery  suf- 
fered by  a  cestui  que  trust  in  tail^  yho  is  in  pQsses- 
sqIqii  undef  the  tnistees,  will  effectually  bar  such  estate 
tail,  and  all  equitable  remaind^rsj  apd  the  equitable 
revf^rsion  4q>ending  thereon  j  ajthovigh  there  be  no 
legal  tenant  to  the  prf&cipe. 

IQ^,  3ir  Francis  Nor^  purchased  certajm  lands  in  North  v. 
Espex  from  R.  Ellington*  who  wa3  ceistui  que  trust  in  noon^^'' 
taU  pf  ^ev^  with  remainders  over,  and  had  suflfered  2  Cha.Ca.  63. 

78. 


9  qommon  Recovery ;  b^t  there  was  no  legal  tenant  1  vern.  13. 

IP 
91. 


tp  the  pr(^cipe,  th^  freeltpld  being  in  the  trustees,  ¥rho  ^  ^*  ^"*** 


ifier^  qat  partiefi^  The  question  was,  whi^ther  the 
r^emaind?!^  expectant  on  the  estate  ts^l  were  barred 
by  this  recovery.  The  decrfie  was  in  these  words : 
•7::**  His  Lrordship,  upon  long  debate  of  the  matter, 
^  hearing  wlp^at  W9S  alleged  by  the  counsel  on 
either  side  tpud^iv^  the  same,  declared  that  he  was 
fully  (la^M^d  that  the  ftaid  recovery  did  sufiSciently 
bar  aU  ipemaiijidf^s  d^p^ding  upq^a  the  estate  tail  of 
R.  Allingtw,  who  8U%r9<i  the  sam^ ;    it  being  a 
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general  rule,  that  any  legal  conveyance  or  assurance 
by  a  cestui  que  trust  shall  havQ  the  same  efiect  and 
operation  upon  a  trust,  as  it  should  have  had  upon 
the  estate  in  law,  in  case  the  trustees  had  executed 
their  trust ;  otherwise  trustees,  by  refusing,  or  not  being 
able  to  execute  their  trust,  might  hinder  the  tenant  in 
tail  of  that  liberty  to  dispose  of  his  estate,  and  bar 
the  remainders,  which  the  law  gives  him  as  incident 
to  his  estate ;  which,  would  be  manifesdy  inconve- 
^  nient,  and  tend  to  the  introduction  of  perpetuities." 
11.  In  recoveries  of  this  kind  there  must  be  an 
equitable  tenant  to  the  preecipe ;  that  is,  the  trust 
estate  must  be  conveyed  to  a  third  person,  against 
whom  the  writ  must  be  brought,  in  the  same  manner 
as  in  recoveries  of  legal  estates. 

2  Cha.  Ca.  12.  If  there  be  a  cestui  que  trust  for  life,  before  the 

cestui  que  trust  in  tail ;  so  that  in  case  the  legal  estate 
had  been  conveyed  according  to  the  trusts,  the 
tenant  in  tail  could  not  bar  the  estate  tail  by  a  com- 
mon recovery ;  there  the  cestui  que  trust  in  tail  cannot 
bar  his  estate  tail  by  a  recovery, 
Fearne's  13.  It  was  formerly  held  that  a  feme  covert  to 

3^?'^"*'       whom  a  trust  estate  was  limited  for  life,   for  her 

separate    use,   could   not  make  a  good   equitable 

tenant  to  Hie'  preecipcy  without  joining  with  her  hus- 

Burnaby  r.     band  in  a  fine.     But  in  a  modem  case,  where  an 

3  Ves.'jun.    estate  was  devised  to  trustees  and  their  heirs,  in 
^^^'  trust  to  receive  and  pay  over  the  rents  and  profits  to 

a  married  woman  for  life,  for  her  separate  use  ;  and 
after  her  decease,  to  convey  the  estate  to  her 
daughters,  as  tenants  in  common  in  tail;  it  was 
held  by  Lord  Alvanley  that  the  wife  took  an  equitable 
estate  for  life  j  and  that  a  conveyance  from  her  and 
her  husband,  by  lease  and  release^  was  sufficient  to 
make  a  good  equitable  tenant  to  the  praecipe* 

9 


Tale  XXXVI.    Recwery.    Ch.  viii.  S  14,  15.  479 

14-  Where  an  estate  is  conveyed  or  devised  to  Vide  Tit.  12. 
trustees  and  their  heirs,  upon  trust  to  pay  debts  ^•*' *  ^^* 
generally,  or  such  debts  as  are  specified,  and  afler 
payment  of  such  debts,  or  when  such  debts  shall  be 
paid,  then  in  trust  for  A.  B.,  or  in  trust  to  convey 
such  parts  of  the  estate  as  shall  remain  unsold  to 
A.  B. ;  in  either  of  those  cases  A.  B.  has  a  trust 
estate  in  the  surplus  vested  in  him  immediately  upon 
the  execution  of  the  deed,  or  the  death  of  the 
testator,  and  may  suffer  an  equitable  recovery  of  such 
estate. 

15.  This  point  was  lately  investigated  with  great 
learning  and  ability,  in  consequence  of  an  objection       ' 
that  was  made  to  the  title  of  the  Marquis  of  Bath  to 
an  estate,  upon  the  following  case : 

By  a  settlement  previous  to  the  marriacre  of  Lord  ^^^^  Collec- 

-^    /^       .  tanea  Jun- 

Bath  (then  Lord  Weymouth)  certain  estates  were  con-  dies,  vol.  i. 
veyed  to  the  use  of  Lord  Bath  for  life,  remainder  to  P'  ^^^' 
the  intent  that  Lady  Bath  should  receive  a  jointure, 
remainder  for  a  term  of  years,  to  raise  portions  for 
younger  children,  remainder  to  the  first  and  other 
sons  of  the  marriage.  The  estate  thus  settled  being 
subject  to  several  incumbrances,  other  estates  were 
limited  to  trustees  in  fee,  upon  trust  to  stand  seised 
thereof  as  a  coUateraL  security  to  protect  the  settled 
estates ;  and  in  order  to  discharge  the  said  incum- 
brances it  was  declared  that  the  trustees  should,  by 
mortgage  or  sale  of  the  estates  conveyed  to  them, 
raise  such  sums  of  money  as  should  be  necessary  to 
pay  off  the^  incumbrances  ;  and  it  was  agreed, .  that 
after  all  the  incumbrances  should  be  paid,  and  all 
the  other  trusts  should  be  performed,  the  trustees 
should  stand  seised  of  so  much,  of  the  said  estates 
•  as  should  remain  unsold,  and  of  the  equity  of  re- 
demption of  so  much  as  should  have  been  mortgaged, 
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.  upon  trust  to  settle  and.  ccmvey  the  aame  to  £iOrd 
Bath  for  life,  reiQaiq4er  to  his  fint  and  other  8obb  in 
t^l  male.  No  sale  or  mortgage  was  ever  made  hy 
the  trustees,  nor  were  ftny  of  the  mcumbrances  paid 
off  until  1787»  wheii  Lord  Bath  and  his  .eldest  son 
joined  in  a  recovery  of  the  estates  which  had  been 
conveyed  to  the  trustees.  The  validity  of  this  re- 
covery was  objected  to,  because  it  wa:s  su&red  before 
the  debt9  were  paid ;  and  the  objecticm  was  founded 
\w^\u     ^^  *  dictum  Qf  Lord  Hardwicke  in    the  case  of 

Bag^haw  V.  Spencer,  which  was  a  devise  to  five 
persons  and  their  heirs,  in  trust  to  pay  debt^  and  then 
a9  to  one  moiety  tp  the  wie  of  Benjamin  Bagshaw  for 
life,  remaind^r  to  trustees  to  preserve  contingent  re- 
mainders, remainder  tp  the  heirs  of  the  body  of 
Benjamin  Bagshaw,  remainder  over*  Benjamin  Bag- 
sh?w  suffered  a  recpvejy  before  the  ddbts  were  paid ; 
and  a  9m%  in  Cbanoeiy  being  instituted  to  ascertain 
what  estate  Benjamin  Bagshaw 'took  by  this  devke, 
Lord  Hardwicke  said«  that  the  devise  to  Benjamin 
Bagshaw  waa  merely  a  tnist  in  equity  j  for,  as  the 
first  devise  was  to  the  trustees  and  thdr  heirs,  .it 
carried  the  whole  fee  in  point  of  law :  that  it  could 
i^ot  be  coJistrued  an  executory  devise  of  the  legal 
estate,  for  in  that  case  it  would  be  too  remote,  being 
give^  after  ail  debts  sbould  be  paid,  which  nugfaft,  in 
poiut  <^  ^me,  exceed  a  li&.  or  Uvea  in  bem^,  or  any 
other  time  allowed  by  law.  Ailer  which^  his  Lord- 
sbdp  i»  stated  to  have  said  these  words :  ^^  That  the 
recovery  suiBEered  was  before  1^  debts  were  paid,  and, 
,  consequently,  Bagshaw  could  not  make  a  good  tenant 
to  th^  pr^pjoipe  to  support  the  recovery..'^  IJpaa  the 
authority  of  this  passage  it  was  contended,  that 
whether  the  limitation  to  Lord  Bath  was  considered 
as  a  springing  or  shiftmg  use  at  hnr,  or  a  i^iingiog 
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executory  trust,  it  was  not  barred  by  the  recovery 
sufiered  by  Lord  Bath,  because^  at  the  time  of  sufifer- 
mg  the  recovery,  the  event  on  which  the  limitation 
was  to  take  efilect,  namely,  the  discharge  of  the  debts, 
had  not  happened.  On  the  other  side  it  was  clearly 
laid  down  and  proved,  by  Sir  John  Scott,  Mr.  Mad- 
docks,  and  Mr.  Feame,  that  the  limitation  to  Lord 
Bath  in  the  settlement,  gave  him  an  immediate 
vested  intei;est  in  the  surplus  of  the  estate  after 
payment  of  the  debts ;  that  in  the  case  of  Bagshaw 
and  Spencer,  both  the  Master  of  thd  Rolls  and  Lord 
Hardwicke  agreed  that  the  devise  to  Benjamin 
Bagshaw  was  an  interest  actually  vested  in  him.  As 
to  the  idea  of  its  being  an  executory  devise  of  the 
legal  estate,  Lord  Hardwicke  said,  if  the  will  was  to 
be  construed  in  that  manner,  the  devise  would  be 
too  remote,  being  after  payment  of  debts;  but 
even  admitting  it  to  be  a  good  executory  devise  of  the 
legal  estate  to  Benjamin  Bagshaw;  yet  it  did  not  vest 
in  him,  nor  could  bis  devisee  claim  it,  because  the  re- 
eofoery  was  suffered  before  the  debts  were  paid^  and  cen- 
sequently  whilst  the  fee  was  in  the  trustees^  so  that  he 
could  not  make  a  good  tenant  to  the  praecipe.  The 
meaning  of  the  expressibn  of  Lord  Hardwicke,  so 
much  relied  on,  was  therefore  no  more  than  this — 
that  a  person  to  whom  an  executory  devise  of  a  legal 
estate  is  made,  cannot  suffer  a  recovery  until  the 
event,  on  which  the  (executory  devise  is  directed  to 
take  effect,  has  happened. 

It  was  admitted  that  there  was  a  strict  analogy 
between  executory  devises  and  springing  executory 
trusts,  from  which  it  was  concluded,  that  if  a  devise 
of  an  estate  after  payment  of  debts  was  not  good  as 
fui  extQVAJory  devise,  a  limitation  of  the  same  kind  in 
a  deed  would  ^e  void  as  a  ftiture  execwtoiy  trust  j 

Vql,  V.  I  i 
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consequently  the  trust  created  in  Lord  Bath's  settle- 
ment, to  settle  the  estates  after  payment  of  the 
debts,  would  have  been  void  as  aH  executory  use  or 
trust,  and  theestate  n)ust  have  resulted  to  Lord  Bath 
and  his  hdrs,  who  was  the  original  owner  of  the  in- 
heritance }  from  whence  it  foUowed,  that  any  convey- 
ance by  Lord  Balh  would  make  a  good  equitable  titLe, 
subject  to  tiie  trust  for  payment  of  the  debts.    It  waa 
Jastly  said,  that  the  payment  of  debti  was  not  a  con- 
dition precedent,  which  must  be  paformed  before  a 
subsequent  limitation  <»*  devise  could  take  effect,  but 
such  subsequent  limitation  or  devise  was  an  interest 
commencing  at  the  same  time,  and  concurrent  with  the 
limitation  or  disvise  for  payment  of  debts ;  and  the 
words  (^kr  payment  qf  debts^  or  "when  the  debts  diatt 
he  poid^  only  denoted  the  order  or  course  in  which 
the  several  interests  should  take  place  in  point  of 
actual  possession  and  perception  of  the  profits,  with- 
out preventing  the  subsequent  estates,  whether  1^^ 
or  equitable,  from  becoming  vested  in  interest,  at  the 
same  time  with  those  which  were  prior  to  them  ia 
point  of  limitation*  ^ 

Pigot  T.  1^*  1^  ^^  determined  in  a  modem  case,  that  a 

M^lcff  trust  estate  passed  by  the  deed,  to  make  a  tenant  to 
93.    *      *    the  pf'cecipe  i  the  words  beipg  sufficiently  extensive 

for  that  purpose ;  although  the  tenant  in  tail  did  not 
£q>prehend,  at  the  time,  that  the  estate  belonged  to 
him ;  and  that,  as  no  adverse  possession  was  shown^ 
the  rightful  owner  must  be  presumed  to  have  been 
in  possession. 

RobinsooT.  ^'^*  Recoveries  of  this  kind  only  operate  on  the 
Cumining,  trust  estate  whereof  they  are  suffered,  and  the  e«ii- 
1  Atk.  473.    ^^^  remainders  expectant  thereon,.but  do  not  attdct 


any  legid  estate ;  so  that  a  legal  remainder  cannot 
be  barred  by  an  equitable  recoveify. 
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18.  Thus,  where  John  Thornton,  being  fleised  of  the  Salmv. 
premises  for  life,  witH  remainder  to  his  first  son  ^Jl^^^°* 
Thomas  in  tail  male,  remainder  to  his  second  sos  i  Brown's 
James  in  tail  male,  forfeited  ip  the  rebellion  in  1745.  chan,  73. 
The  estate  for  life  being  put  up  for  sale  by  the  com-  Amb.  Rep. 
missioners,  was  bought  by  Thomas  (the  tenant  in 

tail),  but  in  the  name  of  a  trustee.  Thomas,  thus 
having  the  equitable  estate  for  the  life  of  his  father, 
and  the  legal  estate  tail,  suffered  a  recovery,  and  soon 
after  died,  leaving  issue  a  daughter,  wife  to  the 
plaintiff.  James,,  the  second  son,  tpok  possession^ 
suffered  a  recovery  (after  the  death  of  h],s  father  and 
the  trustee,  in  whom  ^his  estate  vested),  and  died^ 
leaving  two  daughters,  the  defendants,  who  were  in 
possession.  The  bill  was  filed  by  Salvin,  ia  right  of 
his  wife,  for  an  account  of  profits,  and  to  have  the 
estate  delivered  up.  Upon  the  hearing  at  the  Rolls, 
his  Honour  ordered  the  bill  to  be  retained  for  a  year, 
with  liberty  to  try  the  validity  of  the  recovery  at  law. 
But  it  was  the  opinion  of  the  Court,  that  Thomas's 
estate  for  life  being  an  equitable  estate^  did  not  enable 
him  to  suffer  either  a  perfect  legal,  or  a  perfect  equit- 
able recovery,  and  therefore  the  recovery  sufiered 

operated  nothing. 

19.  It  was  held  in  a  modem  case,  that  where  an  Brydgei  t.- 
estate  was  devised  to  a  person  in  fee  simple,  upon  3  ^^J^un. 
trust  for  several  persons  successively  in  tail,  remainder  120. 

in  tail  to  the  devisee  in  trust,  such  remainder  might 
be  barred  by  an  equitable  recovery ;  for  to  create  a  Wykham  r. 
merger  of  the  equitable  in  the  legal  estate,  by  their  ]^^vts"395 
union,  both  estates  must  be  coextensive  and  com- 
mensusate ;  aaid  therefore  that  an  equitable  recovery 
would  bar  an  equitable  remainder  in  tail,  in  the  per« 
ion  wiurbad  the  ifi^le  legal  fee. 

Ii2 
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20.  In  the  above  «case  Lord  Alvanley  Baid»  'Aat 

though  a  legal  remainder  could  not  be  a£^ted  by  an 

equitable  recoveiy,  yet  the  converse  of  that  propo- 

sition  was  not  true ;  for  a  legal  estate  in  the  tenant 

3P.WIBS.     to  iht  jj^r€ecifie  was  no  objection.    The  very  point 

^'^^'  was  determined  in  the  case  of  Marwood  v.  Turner. 

Fpwen  Ap-        gj^  Where  a  nerscm  has  a  power  appendant  or  in 

in  Gross.        gross,  if  iie  suffers  a  common  recovery  of  the  lands 

to  which  the  power  relates,  it  will  bar  and  destroy  it ; 

because  the  lands  are  supposed  to  be  recovered  hy  a 

right  which  is  .paramount  to  that  of  .the  person  who 

created  ^the  power,  and  which  therefore  over^^eacfaes 

such  power. 

Kin£  T.  22.  .Lands  were  devised  to  Bernard  Melling  for 

1  Venu  225.  '^^9  ^"^^  ^^^  ^  death  to  the  issue  of  his  body  by  % 

2 Le?.  58.      second  wife,  he  being  then  married  to  his  first  wife; 

and  for  default  of  such  issue,  to  another  person^  pro- 
vided .that  B.  Melling  might  settle  a  jointure  on'his 
second  wife.  B.  Melling  entered  on  the  death  of  the 
devisor,  and,  during  the  life  of  his  first  wife,  suffered 
a  common  recovery,  to  the  use  of  himself  and  his 
heirs. 

It  was  agreed  in  the  Exchequer  Chamber,  V. 

That  B.  Melling  took  an  estate  tail  by  the  doTse. 

T.  That  the  power  to  make  a  jointore  was  destroyed 

by  the  recovery.    And  it  was  laid  down  by  Lord 

Hale,  that  admitting  B.  Melling  had  but  an  estate 

for  life,  the  power  was  destroyed* 

iSaville  f.  23.  A  Settlement  was  made  oi  lands  to  the  use  of 

I  P.  Wins.      ^*  ^^^  ninety-nine  years,  if  he  should  so  long  live} 

777*  remainder  to  trustees  during  the  life  of  A.  to  preserve 

contingent  remainders,  remainder  over,  with  a  power 
to  A.  to  charge  the  lands  with  divers  sums  of  money. 
A.,  the  trustees,  and  the  remainder*maa'in  tail,  joined 
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m  pufiering  a  common  recovery,  and  declaring  new 
nses  thereof,  viz.  to  the  use  of  A.  for  life,  with  re- 
mainder  over.  It  was  determined,  that  the  joining  of 
A.  in  making  the  new  settlement,  without  reserving  a 
power  to  charge  the  premises  with  the  said  money,  had 
destroyed  that  power  which  A.  had  of  charging ;  for 
the  contrary  construction  would  enable  him  to  defeat 
his  own  grant. 

24.  Powers  collateral  to  the  land  are  not  barred  by  But  not 

a  common  recovery,  for  the  same  reason  that  they  are  coihoeral. 
not  barred  by  a  fine.  Tit.  35.  c.  10. 

25.  A  common  recovery  sufiered  by  a  tenant  in  1    ^  .  ^ 
tail,  bars  afi  collateral  conditions  and  conditional  li-  and  condi- 
mitations  created  to  take  place  on  the  determination  ^^^^^^  *™" 

o£  such  estate  tail-.  Fearoe's  Ex. 

26.  R.  Mosely  covenanted  to  levy  a  fine  of  certain  4th  ^. ' 
lands  to  the  use  of  himself  and  the  heirs  male  of  his  Benson  ▼. 
bodyj  remainder  in  tail  to  several  others :  provided  j  Mod!^i08. 
that  if  there  should  be  a  failure  of  issue  male  of  his  2  Lev.  28. 
body,   and  Dame  Elizabeth  were  dead,   and  Ann- 
Mosely  was  married,  or  of  the  age  of  twenty-one  years, 

then  she  should  have  SOOLper  annum  f on  ten  years. 
R.  Mosely  died,  leaving  issue-  Sir  Ed.  Mosely,  who* 
made  a  lease  for  1,000  years,  and  then  suffered  a  re- 
covery of  the  estate  tail,  and  died  without  issue  male. 
The  contingencies  all  happened  \  and  the  question* 
was,  whqther  the  rent-charge  of  200/,  was  barred  by 

the  recovery  ? 

Lord  Hale  said,  if  tenant  in  tail  grants  a  rent- 
charge,  and  suflfers  a  common  recovery,  the  rent- 
charge  will  not  be  avoided  :  so  that  if  tenant  in  tail 
be,  rendering  a  rent,  a  recovery  will  not  bar  that, 
though  it  doth  a  reversion.  But  the  reason  of  this 
case  is,  because  the  estate  of  him  that  sufiers  the  re- 
covery is  charged  with  the  rent*    Therefore,  if  therot 
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be  a  limitation  of  a  use  upon  condition^  and  ctiim 
que  use  suffers  a  recovery,  that  will  not  destroy  the 
condition,  the  estate  being  chaiged  with  it ;  for  the 
recoveror  can  have  the  estate  only  as  he  that  suffered 
the  recovery  had  it ;  therefore,  so  long  as  any  one 
comes  in  by  ihzX  recovery,  he  comes  in  in  ccmti- 
nuance  of  the  estate  tail ;  and  coming  in  so,  he  is 
liable  to  all  the  charges  of  the  tenant  in  tail.  Now, 
what  is  the  reason  why  tenant  in  tail  suffering  a  com- 
inon  recovery,  a  rent  by  him  in  remainder  shall  be 
barred  ?  The  reason  is,  because  the  recoveror  comes 
in  in  the  continuance  of  that  estate  that  is  not  sub- 
ject to  the  rent,  but  is  above  aU  those  charges ;  and 
no  Tecoippence  can  come  to  such  a  rent.  The  dif- 
ference between  this  case  and  Capel's,  say  they,  is, 
that  there  the  charge  arose  subsequent,  but  here  the 
charge  arises  precedent.  But  I  say  the  charge  arises 
precedent  to  the  remainder,  but  subsequent  to  the 
estate^  tail ;  for  it  is  not  to  take  effect  till  the  estate 
tail  be  determined. 

A  maamade  a  gift  in  tail,  determinable  upon  his 
non-payment  of  1,000/.,  remainder  over.  The  tenant 
in  tail  before  the  day  of  payment  suffered  a  common 
Recovery,  and  did  not  pay  the  money  ;  yet  because 
he  was  tenant  in  ts^il  when  he  suffered  the  recoveiy> 
by  that  he  had  barred  all.  If  there  be  tenant  in  tail» 
reserving  rent,  a  common  recovery  will  not  bar  it ;  so  if 
a  condition  be  for  payment  of  rent,  it  will  not  bar  it  •* 
but  if  a  condition  be  for  doing  a  collateral  thingf  it  is 
a  bar.  And  so  if  tenant  in  tail  be,  with  a  limitation  so 
long  as  such  a  tree  shall  stand,  a  common  recovery 
will  bar  that  limitation.    Judgment  accordingly* 

27.  Nicholas  Searle  devised  lands  to  his  niece 
Mary  Bryant,  and  the  heirs  male  of  her  body,  «P^ 
condition  and  provided  she  intermarried  add  had 
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• 

issue  male  by  a  person  mimame'd  Searle;  and,  in 
default  of  both  these  conditions,  he  devised  the  landft 
to  Elizabeth  in  the  dame  manner.    Mary  Bryant  ihar^ 
lied  one  Clifi^  and  with  him  levied  a  fine,  and  suffered 
a  recovery  of  the  lands,  in  which  she  and  her  husband 
were  vouched.    It  was  adjudged  by  the  whole  Court  ^ 
1st.  That  the  estate  devised  to  Mary  was  a  good  estate 
in  special  tail ;  that  is,  to  her  and  the  heirs  male  of  her    ^ 
body  begotten  by  a  Seade.   2d.  That  the  words  upon 
condition,  &c.  though  express  words  of  condition,, 
should  be  taken  to  be  words  of  limitation.  3d.  That 
the  estate  tail  of  Maiy  did  not  cease  by  marrying  a 
person  whose  name  was  not  Searle,  because  she  might 
possibly  survive  her  first  husband,  and  afterwards  marry 
a  person  of  the  name  of  Searle.   4th.  That  if  the  estate 
had  been  devised  to  Mary,  and  the  heirs  male  of  her 
body,  by  a  Searle  to  be  begotten,  provided,  and  upon 
condition,  that  if  she  married  any  other  person  but  a 
Searle,  the  estate  should  go  over,  a  common  recoveiy 
sufiered  before  marriage  would  bar  the  estate  tail  and 
remainders.  And  the  Court  took  a  difference  between  a 
collateral  condition,  and  a  condition  that  runs  with 
the  land ;  for  if  a  donor  reserves  a  rent  with  ^  condi- 
tion to  re-enter,  a  recovery  will  not  bar  it ;  atiterj  if  ]  Mod.  lOs. 
the  condition  be  to  re-enter  for  non-pa3rment  of  a  ^*^    ^ 
sum  in  gross. 

38.  So,  where  lands  were  devised  to  several  persons  ouUiver  ▼. 
successively  in  tail,  with  a  proviso^  that  whenever  the  Aahby, 

•^  4  Burr.  19-9. 

estates  devised  should  come  to  any  of  the  persons 
therein  named,  they  should  take  upon  them  the  name 
of  W.  only,  but  there  was  no  devise  over.  Tlie  first 
person  to  whom  the  lands  were  devised  m  tail,  suf- 
fered a  common  recovery  of  the  estate  tail,  in  which 
•  he  was  vouched,  and  vouched  over,  and  never  took 
the  name  of  W.j  the  person  who  w*5  jjext  in  re- 

li  4 
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mainder  entered  for  a  breach  of  the  proviso^  on  ac- 
count of  the  first  devisee's  not  having  changed  his 
Amb.  Rep.     name.    It  was  agreed  by  the  whole  Court,  that  if 
'  this  proviso  were  considered  as  a  condition,  it  was 

collateral  and  subsequent,  and  was  therefore  well 
barred  by  the  recovery. 
Driver  ex  29.  Devereux  Edgar  being  seised  of  the  premises 

trEda^"    in  question,  devised  them  as  follows : — ***I  give  and 
Cowperjd794  bequeath  unto  my  daughter  Temperance  Edgar  aH 
that  my  farm  or  estate  called  the  Breed  Farm,  &c 
to  hold  the  same  from  and  after  the  death  of  my 
¥rife,  to  the  said  Temperance  my  daughter,  and  to 
the  heirs  of  her  body  lawfully  begotten ;  and  for 
want  of  such  heirs,    to  my  right  heirs  for  ever. 
lierrij  I  give  and  bequeath  unto  my  daughter  Maiy 
Edgar  all  that  my  farm,  &c,  to  have  and  to  hold  to 
the  said  Mary,  and  to  the  heirs  of  her  body  law* 
fully  to  be  begotten  ;  and  herein  my  mind  and  will 
is  further  declared,  that  in  case  either  of  my  said 
daughters  Temperance  or  Mary  shall  happen  to  die^ 
or  depart  this  life,  single,  married,  or  widows,  not 
leaving  children  or  child  living  at  their  decease  le- 
.    gaily  begotten,  that  then  her  gift,  legacy,  or  bequest 
herein^  or  estate  given  her  by  this  my  will,  shall  be 
entirely  void  as  to  inheritance  of  heirs,  and  of  none 
effect ;  and  the  estate  so  given  her  so  dying  without 
heirs  of  her  body,  shall  descend  and  go  to  my  heir 
male  and  his  heirs  male,"     Mary  Edgar  suffered  a 
recovery  of  the  premises  in  question,  to  the  use  of 
herself  in  fee,  and  afterwards  died  unmarried.    The 
question  was,  whether  the  recovery  suffered  by  Maiy 
Edgar  barred  the  limitation  over  ?    Lord  Mansfield 
said,  the  validity  of  the  recovery  suffered  by  Mary 
depended  upon  whether  she  was  tenant  in  tail,  or  te^ 
ttant  for  life  of  the  estate  thus  devised  to  her.    Now 
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tie  estate  was  given  to  her  and  the  hehrs  of  her  bod^i 
rhich  was  an  estate  tail ;  nevertheless,  the  intention 
£  the  testator  might  restrain  that  estate  of  inherit- 
ance, and  confine  it  to  an  estate  for  life  only ;  and 
Ithougli  it  was  insisted  that  the  testator  had  re- 
trained the  estate  of  inheritance  during  her  life,  yet 
16  had  restrained  it  only  upon  future  contingencies,  the 
irst  of  which  was  the  event  of  her  own  death ;  but 
intil  that  contingency  happened,  the  inheritance  was 
in  her.  The  second  was  upon  her  leaving  no  children. 
[t  was  manifest  that  the  intention  of  the  testator 
was,  to  prevent  a  common  recovery  being  suffered ; 
but  where  a  testator  intends  that  which  by  law  he 
cannot  do,  the  law  will  not  allow  his  intention  to 
take  effect.  If,  therefore,  Mary  Edgar  was  tenant  in 
tail  to  the  hour  of  her  death,  nothing  was  so  clear;  Nicolls  t* 
as  that  all  conditions  limited  upon  such  an  estate  tail  2  Bro!  R. 
were  avoided  by  the  common  recovery  which  had  216. 
been  suffered ;  and  the  Court  were  of  opinion,  that 
Mary  took  an  estate  tail  by  the  devise. 

30.  If  a  gift  in  tail  be  made,  rendering  a  rent,  and  ^^^^^ 
the  tenant  in  tail  suffers  a  recovery,  it  will  not  bar  Eli^.  792. 
the  rent,  which  will  still  remain  as  a  collateral  charge  \  J^^^  ^i^Qg 
on  the  land,  distrainable  of  common  right;  for  since  the  Pigot,  139. 
tenant  in  tail  took  the  land  subject  to  that  charge  by 

the  original  donation,  the  recoveror  who  claims  under 
him  can  only  have  the  estate  in  the  same  manner  as  he 
who  suffered  the  recovery  had  it.  But  if  there  had 
been  a  condition  of  re-entry,  on  the  non-payment  of 
the  rent,  it  would  have  been  destroyed. 

31.  Although  a  common  recovery  suffered  by  a  FeamcEx. 
tenant  in  tail  bars  all  collateral  conditions  subsequent,  4th  edit* 
and  limitations  over,  yet  a  common  recovery  has  this 
operation  only  when  suffered  by  a  tenant  in  tail ;  for 

a  recovery  suffered  by  a  tenant  in  fee  simple  will  not 
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bar  an  executory  estate,   bonditional  limitalimiy  or 

collateral  condition. 

Contingent        S2.  A  common  recovery  bars  all  contingent  remain- 

T^v^.c^^  ders  depending  on  the  estate  whereof  the  recovery  is 

h  ^-  suffered,  because  the  recovery  destroys  the  particular 

estate  on  which  the  contingent  remainders  depend. 
Pknkett  r.        S8,  llius,  where  a  person  devised  lands  to  Ins 
1  Le!^^l.      eldest  son  Thomas  for  life,  and  if  he  died  without 
^'T-^y-28.  issue  living  at  the  time  of  his  death,  then  he  devked 
133.        '    the  lands  to  another  sou  and  his  heirs;  butif  Hiomas 

had  issue  living  at  the  time  of  his  •  death,  that  then 

the  fee  should  remain  to  the  right  heirs  of  Thomas 

for  even    Thomas  entered  upon  the  death  of  his  ft* 

ther,  and  suffered  a  common  recovery,  and  afterwards 

died  without  issue.    It  was  resolved,  that  Thomas 

was  tenant  for  life,  with  a  contingent  remainder  in 

fee  to  bis  right  heirs,  and  that  the  contingent  remain* 

der  was  destroyed  by  the  recovery. 

Loddington        94.  So  where  lands  were  devised  to  A.  for  life, 

\\^^        without  impeachment  of  waste ;  and  in  case  he  should 

203.^  have  any  issue  male,  then  to  such  issue  male,  and 

3  Lev.  431.    ^^  ^^\t%  for  ever ;  and  if  he  should  die  without  issue 

Fearae,  282.  male,  then  to  B.  and  his  heirs  for  ever.    A.  entered, 

suffered  a  common  recovery,  and  died  without  issue; 

and  it  was  held,  that  the  remainders  over  being  con* 

Carter  v.        tingent,  were  barred  by  the  recovery.    Another  ca«e 

1 PW  505 '  ^^^  ^^  ^^  '^''  ^^  which  the  same  point  was  deter- 

mine.d  by  the  House  of  Lords.  And  in  the  cases  of 
Doe  ex  dem.  Brown  v.  Holm,  S  Wilson's  Reports  287» 
Goodright  v.  Dunham,  Douglas  S64,  and  Goodrigfat 
V.  Billington,  id.  7^3,  this  doctrine  is  confirmed. 

Writs  of  Er-      35.  AxQmmou  recovery  suffered  after  an  errooeoa^ 
itjrto  reverse  gjj^  ^jy  y^^  ^^  Jgg^g  *^  |^  £j,qjj^  bringing  a  writ  of 

Tit.  35.  c.  14.  error  to  reverse  such  fine ;  and  even  an  erroneous 

recovery  will  bar  a  writ  of  error  to  reverse  a  fincy 
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until  the  recovery  is  reversed;  because  a  common 
recovery  with  voucher  bars  every  kind  of  right  which 
the  vouchee  or  his  heirs  can  have  to  the  land ;  but  a 
void  recovery  is  no  bar. 

S6.  Thus,  where  R.  Barton,  being  tenant  in  tail,  Barton  r. 
levied  an  erroneous  fine,  and  afterwards  a  writ  of  ekI^sSS.  * 
entry  was  brought  against  the  cognizee,  who  appeared 
and  vouched  over  R,  Barton,  and  he  vouched  over 
the  common  vouchee.  After  the  death  of  R.  Barton, 
the  issue  in  tail  brought  a  writ  of  error  to  reverse  the 
fine,  to  which  the  recovery  was  pleaded  in  bar.  And 
it  was  resolved,  that  when  tenant  in  tail  levies  an 
erroneous  fine,  he  hath  yet  a  right  to  the  land,  which, 
by  his  entry  into  the  warranty,  and  recovering  thereby 
an  intended  recompence  in  value,  is  barred.  For 
although  tenant  in  tail  cannot  by  deed  release  errors 
to  bar  the  issue  in  tail,  yet  a/a  by  fine  or  recovery  he 
4vay  bar  the  estate  tail  itself,  so  may  he  bar  the  writ  . 
of  error ;  and  when  he  enters  into  the  warranty  and 
vouches  over,  and  hath  recompence,  he  is  in  by  his 
warranty  of  aU  estates,  and  the  recompence  in  value 
is  a  sufficient  bar  to  all  estates  and  rights  which  he 
had  in  him. 


(    *9«    I 
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equal  force  with  that  which  is  obtained  in  air 


adversary  suit,  operates  as  an  estoppel  on  iBcard 
against  all  those  who  are  parties  to  it,  and  concludes 
them  from  averring  any  thing  against  it.  But  a  com- 
mon recovery,,  when  suffered  of  an  estate  tail,  wiB 
not  operate  as  an  estoppel  against  the  issue  in  taiV 
the  remainder-men,  or  reversioner. 

2.  Acommon  recovery  suffered  by  a  tenant  in  tail 
lets  in  all  his  preceding  incumbrances,  and  renders 
valid  all  the  acts  of  ownership  which  he  has  exercised 
over  the  estate  taiL  So  that  if  a  tenant  in  tail  makes 
a  lease  not  warranted  by  the  statute  32  Hen,  VIIL,  or 
acknowledges  a  judgment  or  recognizance,  and  after- 
wards suffers  a  common  recovery ;  it  will  operate  as  a 
confirmation  of  these  charges,  which  were  before  de- 
feasible by  the  issue.  For  the  recoveror  acquires  an 
estate  in  fee  simple,  derived  out  of  the  estate  tail) 
and  therefore  all  those  acts  which  bound  the  tenant 
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in  tail,  wHl  also  bind  the  recoyeror,  who  cannot  aver 
that  the  .person  against  whom  he  recovered  had  but 
an  estate  tail.  It  is  therefore  extremely  dangerous 
for  a  tenant  in  tail  who  has  made  leases,  acknowledged 
judgments,  or  incumbered  his  estate  tail  in  any  other 
manner,  to  suffer  a  common  recovery ;  because  all 
those  incumbrances  will  thereby  become  valid,  and 
.take  place  before  any  charge  which  is  made  on  the 
.lands,  by  or  after  the  recovery, 

3.  Although  a  recovery  be  suffered  for  a  particular 
"piurpose,  yet  it  will  confirm  all  prior  incumbrances. 
Thus,  in  the  case  of  Goddard  v.  Complin,  the  follow-  i  Chan.  Ca. 
ing  question  was  put : — ^Tenant  in  tail  mortgages  for 
years,  and  afterwards,  in  consideration  of  marriage, 
suffers  a  recovery,  for  the  purpose  of  settling  a  join- 
ture on  his  wife.  Whether  this  recovery  should  enure 
,to  make  good  the  mortgage,  it  being  only  designed 
for    establishing  the  marriage   settlement  ?    It  was 
answered,  that  if  there  had  been  no  recovery,  there 
could  have  been  no  jcanture,  nor  could  the  wife  have 
avoided  the  mortgage,  for  she  was  in  by  the  act  of 
^er  husband,  and  no  subsequent  act  of  the  husband 
could  have  avoided  the  mortgage.     It  was  also  said, 
that  if  a. tenant  in  tail  confesses  a  judgment,  &c.  and 
dufiers  a  recovery  to  any  collateral  purpose,  the  reco- 
very shall  enure  to  make  good  all  his  precedent  acts 
and  incumbrances. 

4.  Where  a  tenant  in  tail  makes  any  conveyance'  or 
settlement  of  his  estate  tail,  which  is  not  binding  on 
his  issue ;  if  he  afterwards  suffers  a  common  recovery, 
it  will  enure  to  make  good  the  preceding  conveyance 
or  settlement. 

5.  Gerard  Walker  the  father,  by  settlement  on  his  Cheney  v. 

TT    11       A        K 

marriage,  conveyed  an  estate  to  the  use  of  himself  for  ^526 
life,  remainder  to  the  first  and  other  sons  of  the  mar- 
riage in  tail    In  1733  the  son,  on  bis  marriage,  con- 
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veyed  part  of  the  estate  by  lease  and  release  to  tiie 
use  of  himself  for  life,  remainder  to  his  intended  wife 
for  life,  remainder  to  the  heirs  of  the  body  of  the 
wife,  remainder  to  his  own  right  heirs.  In  1746  the 
father  and  son  mortgaged  the  premises  to  Henry  Peach 
for  1,000  years  to  secure  dOOL  and  suffered  a  commoD 
recovery,  and  declared  the  uses  to  the  mortgagee,  aod 
then  t9  the  father  for  life,  remainder  to  the  son  in  fee. 
Lord  Northington  was  clearly  of  opinion  that  the  re- 
covery enured  to  the  uses  <^  the  settlement  of  17SS. 
Goodriffht  6*    A  person,  seised  to  him  and  the  heirs  male 

T.  Mead,        ^f  j^jg  body,  remainder  to  his  own  right  heirs,  by 

lease  and  release,  previous  to  his  marriage^  con- 
veyed hk  estate  to  trustees,  to  the  use  of  himself 
for  life,  remainder  to  the  use  of  his  intended  wife  for 
life,  remainder  to  his  iSrst  and  other  sons  in  tail  niale. 
The  marriage  took  effect,  and  they  had  issue  a  son : 
nineteen  years  aflerwards  the  husband  sufieied  a 
common  recovery,  and  declared  it  to  be  to  the  use  of 
A.  B.  and  his  heirs,  in  trust  to  sell  the  premises  for 
the  payment  of  his  debts.  A.  B.  sold  the  lands  for 
the  payment  of  the  debss,  according  to  the  trust  re^ 
posed  in  him ;  the  tenant  in  tail  died,  and  his  son 
claimed  the  lands.  The  Court  were  unanimously  of 
opinion,  that  the  recovery  enured  to  the  uses  of  the 
settlement,  and  therefore  that  the  purchaser  had  no 
title. 

7.  The  principle  that  a  common  recovery  sh^Il 
operate  as  a  confirmation  of  any  preceding  incum- 
brances created  by  the  person  who  suflfers  such  reco- 
very, is  founded  in  natural  justice,  which  foA^* 
men  to  defeat  their  own  contracts.  But  where  a  te- 
nant in  tail,  with  the  reversion  in  fee  in  huDseii> 
creates  incumbrances,  and  his  son  (on  whom  the  estate 
Tit  55-  C.12.   tail  and  reversion  in  fee  descends)  suffers  a  rccoveiy> 

it  will  not,  like  a  fine,  operate  so  as  to  tet  ^^  ^^ 
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tion  into  possession^  and  thereby  make  it  liable  to 
Hit  debts  of  his  &ther ;  because  the  operation  of  a 
recovery  is  to  destroy  all  remainders  and  reversions 
expectant  on  the  estate  tail,  and  the  fee  acquired  by 
tbe  recoveror  proceeds  out  of  the  estate  tail.  It  fol- 
lows, that  where  a  person  is  tenant  in  tail  by  descent, 
with  the  reversion  in  fee  in  him  also  by  descent,  he 
ought  never  to  bar  his  estate  by  fine  only,  but  ought 
also  to  suffer  a  common  recovery,  which  will  e£fectu- 
ally  prevent  the  estate  thus  acquired  from  becoming 
liable  to  the  debts  or  contracts  of  his  ancestor. 
8.  A  common  recovery  operates  as  a  revocation  of  ^f  *  ^^"- 

tion  of  ft 

a  prior  devise  of  the  lands,  whereof  the  recovery  is  Sevise. 
suffered,  upon  the  same  principle  that  a  fine  has  that  Tit.  38.  c.  €. 
e&ct« 
9-  A  common  recovery  suflfered  by  a  tenant  for  life  S'^^  *  . 

,*.,.  11.  t  V  /» Forfeiture  m 

wherem  he  is  vouched,  without  the  concurrence  of  some  Cases. 
the  person  in  remainder,  operates  as  a  forfeiture  of  ^***"**" 
the  estate  for  life,  in  the  same  manner  as  if  he  had  i  Rep.  15. 
levied  a  fine.    This  doctrine  was  deduced  from  the 
common  law;  for  if  a  demandant  in  a  real  action 
recovered  against  a  tenant  for  life  by  default,   or 
^^ent  dedire^  or  by  pleading  covinously^  to  the  dis-  *  '"»^-  ^^  ^• 
herison  of  the  person  in  reversion,  the  tenant  for  life 
forfeited  his  estate,  for  he  was  intrusted  with  the  free- 
hold, and  was  to  answer  the  prcedpes  of  strangers, 
and  to  defend  his  own,  as  well  as  the  reversioner's 
estate;  so  that  when  he  gave  way  to  the  demandant's 
action,  or  vouched  a  stranger,  he  admitted  the  rever- 
^on  to  be  in  such  demandant  or  stranger }  and  con- 
^uently  denied  the  tenure  of  the  reversioner,  which 
^M  a  forfeiture. 

10*  If  a  person  is  tenant  for  life,  with  an  estate  in  re- 
minder in  tail  in  himself;  he  may  in  that  case  suffer 
t  coQimoo  recoveiyi  without  incurring  a  forfeiture. 
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Smithy.  11.  One  Richards  bein^  tenant  for  life^  with  le- 

1  Term' Rep.  ^^^^er  to  his  first  and  other  sons  in  tail,  remainder 
738.  to  the  heirs  of  his  body.  Richards  conveyed  his  estate 

by  lease  and  release  to  a  third  person  to  make  him 
tenant  to  the  prcecipef  and  sufiered  a  recovery.  The 
question  was,  whether  this  recovery  operated  as  a 
forfeiture.  The  Court  was  of  opinion  that  the  recovery 
did  not  operate  as  a  forfeiture.  That  the  passage  m 
1  Inst.  35  b.  could  only  be  understood  of  a  bare  tenant 
for  life  who  took  upon  himself  to  do  an  act  incon- 
sistent with  the  nature  of  his  estate,  and  which  before 
the  statute  of  14  Eli2.  would  have  displaced  the  re- 
mainders. The  forfeiture  of  his  estate  was  therefore 
a  proper  punishment  upon  him  for  attempting  to  do 
an  act  inconsistent  with  his  tenure,  and  calculated  to 
injure  the  person  in  reversion.  But  the  law  will  never 
punish  a  man  for  doing  that  which  is  not  inconsistait 
with  the  nature  of  his  estate,  and  which  may  have  a 
legal  operation.  Such  was  this  case,  for  Richards 
stood  in  two  several  characters,  that  of  tenant  for  life, 
with  a  remainder  in  tail  subsequent  to  that  limited 
to  his  first  and  other  sons.  This  remainder  in  tail  was 
all  that  he  sought  to  bar ;  and  the  law  says,  that  havii^ 
the  immediate  freehold,  and  an  estate  tail  in  remainder 
in  him,  he  has  a  right  to  Ijar  it.  The  next  thing  then 
was,  whether  the  recovery  itself  would  operate  w  as 
to  subject  him  to  a  forfeiture ;  and  as  to  this,  the  Court 
were  unanimously  of  opinion  that  it  did  not,  because 
there  was  a  legal  subject  for  it  to  work  upon,  namd^i 
his  remainder  in  tail.  Richards  was  vouched  and 
entered  into  the  warranty,  not  in  respect  of  his  te- 
nancy for  life,  but  of  his  remainder  in  tail ;  and  the 
recompence  in  value  is  supposed  to  go  to  those  n^o 
would  have  been  entitled  to  his  estate  tail, -and  those 
who  stood  subsequent  to  them,  and  passed  over  hfi 
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first  and  other  sons,  who  had  the  first  estate  tail  in  Vide  ante, 
them :  and  as  tliey  received  no  recompence,  their  ^  i^Ug^ 
estate  was  not  displaced  or  in  any  manner  affected  by  S.  P.  c,  7. 
the  recovery, 

12.  It  has  been  stated,  that  where  a  fine  is  levied,  i>oea  not 
or  a  recovery  suffered  of  lands  held  ex  parte  matema^  Deaceou 
and  the  use  is  not  thereby  altered,  the  mode  of  de-  Tit,  29.  c  3. 
scent  will  not  be  changed, 

A,  being  seised   in    right  of  his   wife  of  lands  Abbot  t. 
which  she  had  by  descent  on  the  part  of  her  mother;  i"^^  181 
the  husband  and  wife  covenanted  to  levy  a  fine,  which 
was  thereby  declared  should  be  to  the  use  of  the 
cognizees  and  their  heirs,  to  make  them  tenants  to 
the  prcecipcy  in  order  to  suflfer  a  common  recovery  ; 
and  afterwards  such  recovery  was  suflered  accordingly; 
which  by  the  same  deed  was  declared  should  enure 
to  the  use  of  the  said  A.  for  his  life,  remainder  to  his 
wife  for  her  life,  remainder  to  tlie  first  and  other  sons 
of  their  two  bodies  in  tail  male,  remainder  to  the  right  . 
heirs  of  the  wife. 

A.  and  his  wife  died  without  issue ;  andthe  question 
was,  whether  the  lands  should  descend  to  the  heir  of 
the  wife  on  the  part  of  the  mother  or  on  the  part  of 
the  father. 

Lord  Ch.  J.  Trevor  delivered  the  opinion  of  the 
Court.  He  said,  that  in  arguing  the  case  it  had  been 
insisted  on,  that  there  was  a  difference  between  a  use 
resulting  by  implication,  of  law,  and  a  use  limited  by  ex- 
press words  J  but  they  were  to  consider  how  this  point 
stood  before  the  statute  of  uses.  Before  that  statute  the 
law  considered  the  estate  of  the  land,  and  the  use  of  the 
land,  as  two  distinct  things ;  ^d  therefore  before  that 
statute'if  a  man  had  made  a  conveyance,  either  by  deed 
of  feoflBoient,  or  any  other  legal  conveyance,  he  might 
therein,  by  express  limitation,  have  declared  the  use 
Vol.  V.  K  k 
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of  the  land ;  or  if  there  were  no  express  linutatMHi 
the  law  gave  it  back  to  him  again ;  for  he  was  nott 
pass  away  the  pernsincy  of.  the  profits  without  som 
consideration  or  estoppel  by  express  limitation )  • 
that  a  man  might  at  common  law  have  separated  th 
use  and  the  estate  ;  for  though  the  use  and  the  pet 
nancy  of  the  profits  were  neither  created  nor  guidec 
by  the  common  law,  yet  the. law  took  notice  of  tbeiQ 
and  the  cesim  que  trust  had  a  remedy  by  subpana;  » 
that  the  use  was  taken  notice  of  as  distinct  firom  tbe 
land,  even  at  common  law.     Then  came  the  statute 
27  Hen.  VIIL  c.  10.^  and  what  alteration  that  imde 
was  to  be  considered.    That  statute  executes  the 
possession  of  the  land,  in  the  same  plight.and  mamier 
as  the  use  was  before;  therefore^  as  the  conYeyancevn 
here,  the  ancient  use  which  resulted  back  was  not  < 
new  use,  for  it  must  have  been  an  old  use,  if  it  re* 
suited  back  as  not  disposed  of»  and  so  much  of  tbe 
ancient  use  as  was  undisposed  of.     Now  if  tbe  use 
would  have  gone  this  way  before  the  statute,  itvoutt 
still  go  the  same  way  since  the  statute.    It  was  the 
same  thing  whether  tbe  ancient  use  came  back  bj 
implication  of  law,  or  by  limitation  of  the  parly;  fi* 
that  the  construction  of  law  was  founded  on  a  sup 
posal  of  the  intention  of  the  parties,  and  would  ctf)^^ 
vey  and  carry  the  use  the  same  way  as  it  was  suppose 
^  the  party  would  have  done.    Now  if  the  law  were  ^ 
in  the  case  of  a  resulting  usci  which  arises  bjr  0Bp^ 
cation  of  law,  what  reason  was  there  why  it  sbau» 
have  a  different  construction  where  there  wa*  ^ 
express  declaration  of  the  party ;  especially  since '^ 
declaration  made  no  alteration  of  the  estate,  aod  tk 
other  use  limited  to  A.  and  his  wife  was  only «  ^ 
interest,  arising  out  of  the  conveyance,  because  it  ^ 
not  so  large  an  estate  aa  the  fee  was  before.  ^^ 
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where  the  limitation  was  in  fee,  it  made  no  alteration,  l 

beoause  the  one  was  as  large  as  the  other ;  and  it  was 
still  the  same  residue  remainiBg  in  the  wife,  which 
she  had  not  disposed  of  before;  that  was  a  part  taken 
out  of  the  whole,  and  of  the  same  nature  as  the  other 
was :  and  this  appeared  so,  not  only  from  the  reason  ^ 

of  the  thing,  but  there  were  other  authorities  also  > 

which  seemed  to  settle  this  point.  And  it  was  fdl  one 
whether  this  ancient  use  in  fee  was  created  by  impli- 
cation of  law,  or  by  express  limitation  of  the  party, 
if  it  were  of  the  same  estate.  In  the  case  of  Godbolt  Tit.  29.  e.  3. 
V.  Freestone,  these  authorities  were  held  to  be  good.  ^ 
A  difference  had  been  made  between  this  case  and 
that  one^  namely,  that  this  was  not  an  immediate  con- 
veyance, as  a  feofiment  to  a  person  in  fee ;  but  that 
here  there  was  a  covenant  to  levy  a  fine,  which  was 
to  be  to  the  use  of  the  conusees  and  their  heirs,  with 
an  intent  to  have  a  common  recovery ;  and  hereupon 
the  chief  objection  was,  that  not  only  the  legal  estate, 
bat  also  the  use,  passed  to  the  conusees,  both  in  law 
and  equity ;  so  that  when  a  recovery  was  suffered, 
the  use  in  fee  must  arise  out  of  the  estate  of  the  conu- 
sees. This  carried  the  case  a  step  farther  than  that 
^  Godbolt  V.  Freestone ;  and  it  was  fit  he  should  give 
1^  answer  to  it.  Now  this  o{xinion  seemed  to  him  to 
be  grounded  on-  taking  the  common  recovery  in  a 
wrong  sense ;  for  this  fine  and  recovery  might  be 
taken  as  two  distinct  conveyances,  and  taking  it  as 
^uch,  it  was  subject  to  this  objection.  But  as  it  might 
be  taken  as  two  several,  it  might  as  well  be  taken  as 
one  single  conveyance  ;  and  the  deed,  the  fine,  and 
I  the  recovery  might  well  be  taken  as  several  parts  of 
'  one  and  the  same  conveyance,  which  was  the  case  in 
I  question,  and  easily  resolved :  for  where  such  a  con-  ' 

veyance  was  made  by  deed,  fine,  and  common  reco- 

Kk  2 


^^  TtOe  XXXVI.    Recovery.    Ou  ix.  %  1«— 14. 

very ;  though  the  estate  did  move  from  one  to  anotiier 
(as  conduits),  yet  the  estate  originally  moved  only 
from  the  conusor,  and  the  estate  was  always  in  a 
manner  in  him ;  as  if  the  estate  were  declared  to  one 
for  life,  remainder  in  tail,  and  no  limitation  of  the 
Tit.  1 1.  c.  4«  yxs^  in  fee,  the  use  will  result  back  to  the  conusor.-  and 

not  go  to  the  conusee  or  recoverors.  And  so  if  there 
be  a  limitation  of  the  use  of  the  fee,  that  use  shall 
and  must  arise  out  of  the  estate  of  the  conusor,  and 

■  r 

not  out  of  the  estate  of  the  recoverors. ' 

Judgment  was  given  for  the  heir  ex  parte  miatema; 
and  consequently  that  the  recovery  did  not  alter  the 
estate. 

fizceptioD.  13.  If  a  tenant  in  tail  by  purchase  under  a  marriage 

settlement  made  by  his  maternal  ancestor,  with  the 
reversion  in  fee  by  descent  ejc  parte  matemay  suSEm 
a  common  recovery,  to  the  use  of  himself  in  fee,  the 
estate  will  descend  to  his  heirs  ea:  parte  patema  i  be- 
cause the  fee  acquired  by  the  recovery  will  descend 
in  the  same  manner  as  the  estate  tail  acquired  bj 
purchase  from  the  maternal  ancestor ;  that  is,  to  his 
paternal  heirs. 

BCartiD^.  14.  Thus,  where  John  TregonweU,  being  seised  id 

1 6tnu  1 179.  ^^^  ^^  ^^.  1^^^  ^  question,  upon  the  maniage  of  j 
1  Wils.Rcp,   Mary  Ms  eldest  daughter  with  Francis  Luttrell,  by" 
dferaiikj).  indenture  executed  in  the  year  1680,  covenanted  to 
wu  "^R^*      ^^^  *  ^^*  ^^^  suffer  a  recovery,  to  the  use  of  himself  J 
444.  for  iifei  remainder  to  Francis  Luttrell  for  life,  remain' 

der  to  his  daughter  Mary  for  life,  remainder  to  tfacfl 
first  and  other  sons  of  the  said  Mary  by  the  saidlj 
Francis  Luttrell,  remainder  t6  the  first  and  other  soni! 
of  the  said  Maiy  by  any  other  husband,  with  remaiD» 
der  to  his  own  right  heirs  in  fee.  A  fine  was  levied^ 
and  a  recovery  suffered,  to  the  uses  of  this  indent] 
ture. 
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On  the  death  of  Francis  Luttrell  iinthout  issue 
male,  the  said  Mary,  xnarried  Sir  Jacob  Banks,  and 

'  had  issue  by  him  a  son  named  Jacob,  who,  on  the 
death  of  his  father  and  mother,  became  seised  of  an 
estate  tail  in  the  said  premises,  and  of  the  reversion 
in  fee  ea  parte  matemOy  and  in  the  year  1725  suf- 
fered a  common  recovery  in  the  usual  form,  having 
by  a  deed  of  bargain  and  sale .  enrolled  made  a  tenant 
to  the  pntcipe^  and  declared  by  the  same  deed,  that 
such  recovery  should  be  and  enure  to  the  use  of  him** 
self  and  his  heirs,  and  died  without  issued  Upon  the 
death  of  Jacob  Banks,  John  Strachan  entered  into 
the  lands  in  question,  as  heir  ex.  parte  patema^  and 
Thomas  Tregonwell .  brought  an  ejectment  against 
him,  claiming  those  lands  ,as  heir  to  the  said  Jacob 
Banks,  ex  parte  materna.  The  question  was,  whether 
this  recovery  did  or  did  not  operate  as  a  new  purchase, 
and  thereby  filter  the  descent  ?  The  Court  of  King's 
Bench  was  of  opinion  that  this  recovery  altered  the 
nature  of  the  estate,  and  made  it  descendible  to  the 
\it\xs  ex  parte  patema. 

.  A  writ  of  error  was  brought  from  this  judgment  in  6Brownnirk. 
the  House  of  Lords;  and  on  behalf  of  the  plaintilGP  in  Ca.  319. 
error,  who  claimed  ex  parte  materna^  it  was  argued 
that  the  rule  of  law  is  clear,  ihkt  the  estate  of  one 
djring  seised  by  descent  ex  parte  materna^  can  deacend 
jto  nojoe  but  the  heir  ex  parte  materna ;  it  being  founded 
on  natural  justice,  that  an  estate  should  go  to  the 
blood  and  family  from  whence  it  came,  and  where 
the  owner  himself  has  not  thought  fit  to  give  it  away 
fipm  them :  that  this  estate  was  originally  the  inheri- 
tance of  Jacob  3^nks's  mother  and  her  ancestors ; 

'  and  therefore,  if  there  had  been  no  interruption  in 
the  course  of  descent,  it  must  now  descend  to  the 
plaintiff:  that  th^  oidy  i^te^rupticms  insisted  on  wer% 
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the  settlement  of  1680,  uid  the  recovery  and  dedlof 
uses  in  1725.  A&  to  the  former,  it  was  only  a  teoqpo- 
tary  interruption  of  the  possession,  by  the  particultf 
or  partial  estates  carved  out  c^the  fee,  the  inheritaaoe 
bemg  still  left  to  descend  ac  parte  matema\  and 
whenever  those  particular  estates  should  detennine, 
whether  by  the  death  of  the  parties,  w  by  bar  or  ex- 
tinguishment of  them,  the  possession  would  return  to 
the  old  inheritance  again :  and  as  to  the  lattefi  the 
recovery  and  deed  of  uses  only  determined  aadbainBd 
the  particular  estates,  and  consequently  let  the  fee 
into  possession,  in  the  same  condition  and  qiia%  as 
when  in  reversion,  and  therefore  could  not  alter  tbe 
nature  of  the  ancient  use,  or  the  descendible  qoslitj 
of  it:,  that  this  is  clearly  the  case  where  a  fine  is  levied 
by  tenant  in  tail,  who  has  the  reversion  in  fee  in  hiiB' 
self,  it  having  been  settled,  that  such  a  fine  extin- 
guishes the  estate  tail,  and  lets  the  old  reversion  into 
f  possession ;  nor  is  there  any  material  difference  be- 

tween a  fine  and  a  recovery ;  for,  so  far  as  their 
respective  powers  reach,  they  are  both  universaDy 
held  to  be  bars  of  the  particular  estates,  and  convey- 
ances of  their  own  inheritance  in  fee.  It  is  objected, 
that  a  recovery  not  only  bars  tbe  estate  tail  but  the 
remainders  also.  But  that  distinction  is  totally  imm^ 
terial,  because  it  affects  only  the  extent  d  the  bef 
or  extinguishment,  not  the  manner  in  which  ^^ 
instruments  operate;  it  proves  the  recovery  to  be  s 
bar  or  extinguishment  of  the  estates  tail,  both  in  pes* 
session  and  remainder,  but  does  not  prove  it  to  be  le^ 
a  bar  or  extinguishment  of  either ;  and  tbe  baf  ^'^ 
extinguishment  of  both,  by  the  recovery,  as  wsf^ 
lets  in  the  reversion  in  fee  after  both,  as  a  bar  or 
extinguishment,  by  fine  of  one,  lets  in  the  reverb 
in  fee  dependent  on  that  one  only :  that  this  Hsf^ 


[  tion  could  not  be  applicable  ta  the  case  of  a  recovery 
by  feilant  ift  tail,  with  an  immediate  reversion  in  fee 
to  himself;  and  it  would  be  extremely  difficult  to 
maintain,  that  in  such  a  case  the  use  would  be  the 
old  one,  and  go  ex  parte  matema  ;  but  that  in  the 
'  present  case,  it  was  a  new  one^  only^  because  there 
was  an  intermediate  remainder  in  tail,  which  was 
equally,  and  but  equally,  barred  with  the  estate  tail 
in  possession  ;  or  if  that  should  be  admitted  to  be  no 
material  point  of  distinction,  it  would  be  as  hard  to 
maintain,  that  if  tenant  in  tail,  with  reversion  in  fee 
in  himself,  descending  e(t  parte  matema^  bars  the 
estate  tail  by  fine,  the  resulting  or  declared  use  in  fee 
to  himself,  would  be  the  ancient  use,  and  go  es  parte 
matema  ;  but  that  if  the  same  tenant  in  tail  bars  the 
same  estate  tail  by  a  recovery,^  the  resulting  or  de- 
clared tise  would  be  a  new  use,  and  go  ea?  parte  pa* 
terna :  that  it  was  apprehended  no  case  could  be  cited 
to  warrant  this  distinction ;  and  if  not»  reason  and 
equity  pointed  out  that  they  ought  both  to  have  the 
stame  efiect. 

It  is  also  objected,  that  a  recovery  is  the  proper 
conveyance  of  a  tenant  in  tail,  with  remainder  oyer» 
and  therefore  operates  as  a  grant  frcnn  him ;  and  that 
^the  recoveror  comes  in  under  him,  in  iheper^  as  his 
grantee,  and  therefore  a:s  a  purchaser.  But  this  would 
be,  to  make  the  recovery  operate,  not  as  a  bar  to  the 
particular  estates  tail  in  possession  and  remainder, 
which  is  the  sense  and  language  of  all  the  books,  but 
to  a  bar  to  his  own  reversion  in  fee,  which  is  absurd; 
nor  indeed  is  a  recovery,  in  any  other  sense,  a  grant 
froin  the  teiiant  in  tail,  than  as  it  is  a  common  assu- 
rance, by  which  he  may  bar  those  particular  estates, 
and  acquire  or  convey  the  fee  simj^e  in  possession : 
but  it  is  not  less  such  an  acquisition,  if  he  gets  it  by 
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barring  the  particular  intermediate  estates^  and  lettuig 
his  own  fee  into  possession,  than  jf  it  could  be  said 
to  be  a  grant  of  the  estate  tail  itself  to  himself  in  fee. 
But  whatever  might  be  the  case,  wh^re  the  esl^ate  tail 
in  possession,  together  witli  the  remainder  or  reversion 
in  others,  include  the  whole  ipheritance,  yet  where 
,    the  tenant  in  tail  in  possession  has  also  the  reversion 
in  fee,  the  recovery  operates  as  a  conveyance  of  the 
reversion,  and  a  bar  to  the  intermediate  estates*    A 
tecoveiy  is  not  a  sort  of  conveyance  more  proper  to 
bar  remainders,  than  a  fine  is  to  bar  an  estate  tail 
alone  ;  nor  can  the  recoveror  come  more  under  the 
tenant  in  tail,  or  his  estate,  or  be  more  properly  a 
grantee  from  him  of  his  estate  tail,  than  the  conusee 
of  a  fine  is  under  the  conusor ;  and  yet,  in  this  latter 
case,  that  notion  clearly  does  not  prevent  the  estate 
tail  from  merging  in  the  fee.    It  is,  however,  further 
objected,  that  the  estate  tail  is  continued  and  enlarged 
by  the  recovery ;  but  this  is  iat  best  a  very  inaccurate 
manner  of  speaking,  if  not  unintelligible  or  absurd, 
since  an.  estate  tail  cannot  continue  longer  than  the 
issue  performam  doni*y  and  a  fee  simple  cannot  with 
any  propriety  be  called  an  enlarged  estate  tail.   The 
only  reasonable  sense  of  such  expression,  is,  that  the 
tenant  in  tail,  by- exercising  the  power  which  the  law 
has  given  him,  of  barring  the  estates  tail,  has  become 
possessed  of  the  absolute  fee  in  possession ;  but  in  this 
sense  it  is  no  otherwise  an  enlargement  of  his  estate, 
than  a  surrenderof  the  tenant  for  life  to  the  remainder- 
man in  fee,  is  an  enlargement  of  the  remainder-man's 
estate,  and  is  therefore  more  properly  an  enlargement 
of  the  fee  simple,  by  sinking  the  particular  estate, 
than  an  enlargement  of  the  particular  estate,  which 
is  absolutely  destroyed ;  nor  does  this  manner  of  con- 
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siderlng  the  recovery  in  the  least  injure  the  abso- 
luteness 43f  that  power  which  the  law  gives  the  tenant 
in  tail  over  the  estate,  because  he  acquires  as  n^uch 
this  way  as  the  other,  with  this  advantageous  circum- 
stance, that  it  keeps  the  estate  in  its  natural  channel, 
and  prevents  the  act  done  for-  one  purpose  only,  from 
enuring  to  another,  which  the  party  never  thought 
of,  and  which,  if  he  had,  he  might,  and  probably 
would  have  avoided! 

In  support  of  the  judgment  it  was  contended,  that 
Jacob  Banks  being  tenant  in  tail,  under  the  settle- 
ment of  1680,  by  purchase,  and  not  descent,  the  rule 
of  descent,  relied  on  by  the  plaintiff  in  error,  was  only 
applicable  where  the  person,  whose  estate  is  in  ques- 
tion,  was  at  the  time  of  his  death  seised  by  descent, 
and  no  way  affected  or  influenced  the  present  question^ 
if  Jacob  Banks  acquired  the  fee  by  suffering  a  reco- 
very,  as  tenant  in  tail  by  purchase :  that  a  tenant  in 
tail  is  considered  in  law  as  possible  owner  of  the  whole 
fee,  viz,  that  the  remainders  and  reversions  are  in 
his  power  by  suffering  a  recovery,  which  is  the  act  of 
tenant  in  tail,  and  takes  its  effect  out  of  the  estate 
tail,  in  right  of  which  alone  he  is  empowered  to  suffer 
such  recovery,  as  he  thereby  acquires,  in  judgment 
of  law,  an  absolute  and  pure  fee.  against  the  remain- 
der-men and  reversioner,  although  the  revei^ion  were 
in  a  stranger ;  whereas,  by  a  fine,  the  estate  tail  is 
only  extinguished,  and  barred,  as  against  the  issue  in 
tail ;  but,  as  to  the  remainder-men,  or  reversioner,  it 
subsists,  notwithstanding  that  act,  as  a  base  or  deter- 
minable fee,  on  failure  of  issue :  it  .was  therefore 
apprehended,  that  by  the  recovery,  which  removed 
all  restraints  and  limitations  ensuing  or  dependent 
after  the  estate  tail,  the  fee  so  acquired  by  Jacob  . 
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Banks  proceeded  out  of  the  estate  tafl,  and  took  its 
efiect  to  the  use  of  the  person  so  enabled  in  law  to 
su£fer  the  same,  as  the  result  of  his  power,  in  virtue 
of  the  estate  tail,  which  was  gained  by  setdement 
(i.eS)  by  purchase;  and  consequently  the  remainden 
and  reversions  wjiich  subsisted  before  the  recovery 
were  alike  extinguished,  and  put  to  an  end,  by  force 
and  operation  of  such  recovery :  that  if  the  estate  tail» 
as  to  the  issue  only,  is  considered  as  barred  by  a 
recovery,  and  the  old  estate  in  fee  or  reversion,  sub- 
ject to  the  estate  tail,  is  let  in,  and  takes  place,  as 
contended  for  by  the  plaintiff,  the  consequence  and 
inconvenience  thereof  would  be,  that  in  that  case 
every  estate  in  the  kingdom,  of  which  a  recovery  is 
suftered  by  a  tenant  in  tail,  seised  also  of  the  reve^ 
sion  in  fee,  would  still  remain  liable  as  assets  by  de- 
scent to  the  specialty  debts  of  the  ancestor  from  wfaon 
it  descended  (for  the  estate  tail,  while  it  subsists,  and 
the  base  fee,  gained  by  force  of  a  fine,  suspends  the 
remedy,  so  long  as  there  is  issue,  and  therefore  pre- 
serves the  debts) ;  and  this  form  of  conveyance,  in- 
vented  and  long  used  to  strengthen  the  title  d  pos- 
sessors who  are  tenants  in  tail,  would  be  a  means  of 
destroying  such  intention,  and  would  revive  old  de- 
mands, to  the  ruin  of  many  families. 

After  hearing  counsel  on  the  writ  of  error,  the 
Judges  (who  attended  according  to  order)  were  di* 
rected  to  deliver  their  opinions  on  the  following 
question,  viz.  "  Whether,  upon  the  death  of  Jacob 
Banks,  the  estate  in  question  did  by  law  descend  to 
his  heir  on  the  part  of  the  mother  or  not  ?"  ^ 
the  Judges,  having  taken  time  to  consider,  the  Lor* 
Chief  Justice  of  the  Common  Pleas  delivered  their 
reasons  at  large,  and  concluded  with  their  opiBioD* 

ID 
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*^  That  the  estate  in  question,  upon  the  death  of 
Jacob  Banks,  did  not  descend  to  his  heirs  on  the  part 
of  tlie  mother/'  Whereupon  it  was  ordered  and  ad- 
judged, that  the  judgment  given  in  the  Court  of 
King's  Bench  should  be  affirmed. 
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CHAP.  X. 

What  Persons^  Estates^  and  Interests  are  not  barred 

hy  aHecwery. 


\ .  PersoTU  who  are  not  Parties. 
3.  Estates  precedent  to  that  of 
which  a  Recovery  is  suffered, 
7*  Estates  in  Dower  or  Jointures. 
^.  Estates  held  Jure  Uxoris. 


41.  Estates  Tail  granUd  hgihe 

Crown  for  Serrkes. 
55.  Revernons  vestediniheOnms* 

59.  Estates  held  fty  Elegit. 

60.  Executory  Devises, 


Persons  who 
are  not 
Parties. 


Pigot,  67. ' 


Estates  pre- 
cedent to 
tliat  of  which 
a  Recovery 
IS  suffered. 


Section  1. 

"^rO  persons  are  barred  by  a  common  recovery  but 
•^  ^  those  who  are  parties  to  it,  and  the  issue  in  tail/ 
the  remainder-men,  and  reversioners,  and  persons 
claiming  under  conditional  limitations  expectant  on, 
or  to  take  efiect  after  estates  tail. 

9.  Thus  if  lands  are  given  to  a  husband  and  wifei 
and  the  heirs  of  the  body  of  the  husband,  remainder 
over,  and  the  husband  alone  suffers  a  conmion  reco- 
very, in  -which  he  comes  in  upon  the  voucher,  and 
vouches  over ;  such  recovery  will  bar  the  estate  taOf 
and  the  remainder  over ;  but  will  not  bar  the  wifc^s 
estate^  because  she  is  not  a  party. 

3.  No  estates  or  interests  are  barred  by  a  coniinon 
recovery,  but  those  which  are  subsequent,  in  point 
of  limitation,  to  the  estate  of  which  the  recoveiy  is 
suffered ;  for  all  interests  precedent  remain  as  the/ 
were  before. 


J 


!ntie  XXXVI.  Becmery.  Ch.  x.  %  4—7.  509 

4.  Thus,  although  a  recovery  be  a  good  bar  to  a  re-  Kgot,  W7- 
mainder  for  years,   limited  to  commence  after  the 
determination  of  an  estate  tail ;  yet  if  such  term  be 
limited  to  arise  before  the  estate  tail,  it  will  not  be 
barred  by  a  recovery  suffered  of  the  estate  tail. 

5.  A.  being  tenant  for  life,  remainder  to  B.  in  tail,  ^i^**  ^' 
B.  made  a  lease  for  years^  to  commence  after  the  Cro.  klia* 
death  of  the  tenant  for  life.     The  tenant  for  life  ^^J^  ^j  ^ 
afterwards  sufiered  a  common  recovery,  in  which  the  i»  Mar. 
remainder-man  in  tail  was  vouched :  and  it  .was  de-    ^^  * 
termined  that  the  term  for  years  was  not  barred  by 

the  recovery,  but  that  the  lessee  might  falsify  it. 

6.  If  a  person  is  tenant  for  life,  with  remainder  to  ^  ^"*^'  ^^  ^• 
trustees  to  preserve  contingent  remainders,  remainder 

to  his  first  and.  other  sons  in  tail  male,  remainder  to 
his  daughters  as  tenants  in  commoi)  in  tail,  remainder 
over ;  and  having  a  daughter,  he  joins  with  her  in 
Bufiering  a  common  recovery ;  it  will  be  good  against  < 
the  tenant  for  life,  and  his  daughter,  and  the  re- 
mainder-man ;  but  the  estates  tail  limited  to  the  first 
and  other  sons,  being  prior  to  the  estate  of  the 
daughter,  and  being  supported  by  the  limitation  to 
the  trustees,  will  not  be  affected  by  the  recovery. 

7.  It  was  formerly  a  practice  for  women,  having  ^**^^  '** 
estates  in  dower,  or  jointures,  to  alienate  them  by  jointures, 
fine  or  recovery  j  and  so  give  them  away  from  their  ^  ^^"  ^^^  *• 
husband's  family.     To  prevent  this  practice,  a  statute 

was  passed,  11  Hen.  VII.  c.  SO,  by  which  it  was 
enacted,  <<  That  any  woman  who  had  any  estate  in 
4ower,  or  for  term  of  her  life,  or  in  tail,  jointly 
with  her  husband,  or  only  to  herself,  or  to  her  use, 
in  any  manors,  &c.  of  the  inheritance  or  purchase 
of  her  husband,  or  given  to  the  said  husband  and 
wife  in  tail^  or  for  term  of-  life,  by  any  of  the  ances- 
tors of  the  said  husLand^  or  by  any  other  person 
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seised  to  the  use  of  the  said  husband  or  of  his 
ancestors,  and  shall  hereafter,  being  sole,  or  with  any 
after-taken  husband,  discontinue,  alien,  release,  or 
confirm  with  warranty,  or  by  covin  suffer  any  reco- 
very of  the  same ;  that  all  such  recoveries,  discon* 
tinuances,  &c.  shall  be  utterly  void  and  of  no  ^S&A ; 
and  it  shall  be  lawful  for  the  person  in  remainder  or 
reversion  to  enter  immediately/' 
Tit.  35.  c  9.  9.  In  the  statute  32  Hen.  VIII.  c.  S6.  by  which 
^  ^'  tenants  in  tail  were  enabled  to  bar  their  issue  by  fine^  is 

^  2.  the  following  clause:  ''  Provided  always,  that  this  act, 

nor  any  thing  herein  contained,  shall  extend  to  iiar 
or  exclude  the  lawful  entry,  title,  or  interest  of  any 
heir  or  heirs,  person  or  persons,  in  or  to  any  manors 
&c.  by  reason  of  any  fine  w  fines  levied  by  anj 
woman  after  the  death  of  her  husband,  contrary  to 
the  intent  of  the  statute  1 1  Hen.  VII.,  of  any  manors* 
&c.  of  the  inheritance  or  purchase  of  the  said  hus- 
band, or  of  any  of  his  ancestors,  assigned  to  any  such 
woman  in  dower,  for  term  of  life  or  in  tail. 
Wlmbish  r.  10.  These  statutes  having  been  made  to  prev^it 
Plowd!42.     ^^  injury,  have  always  been   construed  libwrally; 

and  therefore  every  kind  of  estate  created  by  the 

f  fine  or  recovery  of  a  jointress,  of  lands  held  by  heF 

as  a  jointure,  is  void  against  the  heir  of  the  husband. 

Plgotv.  11.  Thus  where  a  tenant  in  tail,  who  was  a  join- 

£[00^260.     ^^^  ^*^^°  **^®  ^*^^-  ^^  ^^^-  ^^^-^  acc^ted  a  line 
3  Rep.  51  6.   sur  cognizcmce  de  droit  conie  ceOf  8^c.  from  a  straogefi 

2  Leon' 168.  ^^^  granted  and  rendered  the  lands  to  the  jointre» 

3 78.     for  100  years ;  it  was  adjudged  that  this  was  a  for- 

t     feiture;  for  otherwise  the  intention  of  the  statute 

might,  by  practices  of  this  kind^  be  entirely  defeated. 

1*.  With  respect  to  the  estates  which  have  been 

deemed  to  be  comprehended  within  this  act,  the 

same  liberality  of  constimctiou  has  been  adopted; 
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and  therefore  it  has  been  determined,  that  whenever 
an  estate  has  been  derived,  either  from  the  husband 
himself,  or  from  any  of  his  ancestors,  it  is  protected  ' 
by  these  statutes. 

13.  Thus  where  the  ancestor  of  the  husband  made  Anon.  Moo. 
a  feoffment  ^  in  fee,  upon  condition  that  the  fec^fees  3  ^'  50  6. 
should  reconvey  to  the  husband  and  wife  in  tail.  Cr6.Eliz. 
This  was  adjudged  to  be  such  an  estate  as  was  intended 

by  the  statute. 

14.  So  where  a  man  and  a  woman,  being  joint  Laughter  ?. 
tenants  in  fee  simple  of  a  manor,  intermarried,  and  ?'*"*j^-'^^* 
afterwards  levied  a  fiae  thereof  to  a  stranger,  who  524. 
rendered  it  to  tliem  in  tail.     After  the  death  of  the 
husband,  the  wife  married  again,  and  she  and  her 
second  husband  levied  a  fine  of  it.     The  Court  held 

that  the  fine  was  void,  as  to  the  moiety  which  had 
originally  been  the  estate  of,  the  husband,  because  it 
was  protected  by  this  statute. 

15.  In  the  same  manner  where  one  brother,  in  con-  Sbarrington 
sideration  of  a  marriage  had  between  his  brother  and  pi^^d!  300*. 
M.,  covenanted  to  stand  seised  to  the  use  of  himself 

for  life,  and  after  to  the  use  of  his  brother  and  his 
wife,  for  their  lives;  this  was  adjudged  to  be  a 
jointure  within  the  statute  11  Hen.  VIL,  as  moving 
from  the  ancestor  of  the  husband. 

16.  Although  lands  are  settled  in  consideration  of 
money  paid  by  the  wife  or  her  friends ;  yet  if  the 
marriage  appears  to  have  also  constituted  a  part  of 
the  consideration,  the  estate  will  then  be  considered 
as  within  the  statute  11  Hen.  VII. 


17.  Thus,  where  a  grandfather  bargained  and  sold  vi|>ars  v. 
lands  to  J.  N.  for  thirty  years,  remainder  to  himself  Dyer,  isc'a. 
and  his  wife  for  life,  remainder  to  his  son  for  life,  5^?,^^-  ^L 

.     _  _  .  ,  ,  dill  Keilw.  208  a, 

remainder  to  his  grandson  and  one  S.,  the  daughter  Mob.  93. 
of  J,  N.,  and  the  heirs  of  their  two  bodies  begotten  j  P-^^*' 
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K^ kh"^*^     after  which  followed  these  words  :  "  for  the  which 

Thompson,     manor,  bargain,  and  other  the  premises,  the  said  J.  N. 

•   •         '    covenants  to  pay  the  said  sum  of  70 1,  at  certain  days, 

&c."  The  son  afterwards  married  S.,  who  survived  him, 

and  with  a  second  husband  levied  a  fine  of  those 

lands.     The  jury  further  found,  dehors  the  indenture, 

that  the  indenture  and  bargain  and  sale  were  as  weU 

in  consideration  of  the  marriage  as  of  the  money. 

rPU?^Sir^  It  was  held  by  three  Judges  against  Dyer,  that  the 

W.  Joaes,      fine  was  void  j  for  they  expounded  the  words  "  given 

Cro!car.244.  ^Y  ^^^  ancestors,  &c."  to  be  any  lands  assured  to 
Jenk.  310.      the  woman   in  jointure,   either  for  money  (as  few 

marriages  are  made  without  it),  or  else  freely- 
2  Vera.  489.       18.  A  trust  estate,  or  an  equity  of  redemption,  is 
lAb.Eq.220.  ^j^j^j^^  tj,e  Statute  11  Hen.  VII.  as  well  as  a  legal 

estate ;  for  uses  are  expressly  mentioned  in  that 
statute ;  and  a  trust  is  now  what  a  use  was  then. 

19.  With  respect  to   the   estates  which   are  not 
comprehended  within  tlie  statute  11  Hen.  VII.,  as  die 
object  of  it  was  only  to  prevent  women  from  alienat- 
ing those  lands  which  were  settled  on  them  by  their 
'  husbands,  it  tlierefore  does  not  extend  to  any  lands 

which  were  originally  the  property  of  the  wife,  or 

which  were  derived  from  any  of  her  ancestors. 

^^A^  ^'  ^^*  "^^^  where  husband  and  wife,  seised  of  lands 

Piowd.  463.    in  right  of  the  wife,  levied  a  fine  snr  cognizance 

1  Inst.  366  a.  j^  drdi  come  ceo,  and  took  back  an  estate  to  the 

husband  and  wife  in  tail  general,  remainder  to  the 
heirs  of  the  wife.  The  husband  died,  leaving  issue 
a  son;  the  wife  married  a  second  husband,  with 
whom  she  joined  in  levying  another  fine ;  on  which  the 
son  by  the  first  husband  entered  for  a  forfeiture  by 
the  11  Hen.  VII.  It  was  determined  that  the  last 
fine  was  no  forfeiture  by  this  statute;  for  as  tlie 
estate  was  originally  the  property  of  the  wife,  it 
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would  be  unreasonable  to  restrain  her  from  disposing 
of  it,  and  quite  foreign  to  the  intent  of  the  act ;  for 
although  it  might,  within  the  letter  of  the  act,  be 
considered  as  the  purchase  of  the  first  husband,  by 
the  first  fine,  yet  it  was  not  so  in  reality,  as  the  lands 
were  originally  derived  from  the  wife. 

21.  Husband  and  wife  sold  lands  which  were  the  Palmer,  2]  7. 
estate  of  the  wife,  and  purchased  other  lands  with 

the  money,  which  were  settled  on  the  husband  and 
wife  in  tail.  This  was  agreed  arguendo  to  be  a  jointure 
within  the  statute,  because  the  money  was  a  chattel 
vested  in  the  husband,  which  he  might  have  disposed 
of  as  he  pleased  ;  and  therefore  when  he  laid  it  out 
in  the  purchase  of  lands,  the  law  will  consider  them 
as  purchased  by  the  husband. 

22.  A  voluntary  gifl  by  a  stranger  to  a  husband 
and  wife,  is  not  within  this  statute. 

23.  The  bishop  of  Exeter  made  a  voluntary  gifl  Ward  v* 

of  lands  to  one  Turner  his  servant  and  Sybill    his  Cro.Jac.l73. 
wife,  and  to  the  heirs  of  their  two  bodies.     The  bus-  *  BrownL 

137. 

band  died,  and  the  wife  levied  a  fine  of  those  lands.   Yt\\.  lOl. 
It  was  resolved  that  this  was  not  a  jointure  within  the 
statute  11  Hen.  VII.;  for  the  lands  did  not  come 
from  the  husband,  nor  from  any'of  his  ancestors. 

24.  If  lands  are  limited  by  a  husband,  or  by  any 
of  his  ancestors,  to  the  wife  in  tail  general,  without 
any  limitation  to  the  issue  or  heirs  of  the  husband, 
Buch  estate  is  not  protected  by  the  stat.  11  Hen.  Vlli  j 
because  the  object  of  that  statute  was  to  prevent 
wives  from  prejudicing  the  issue  or  heirs  of  their 
former  husbands ;  but  where  no  remainder  is  limited 
to  such  persons,  no  prejudice  can  be  done  to  them. 

25.  Thus,  where    a    man  seised    in  fee   devised  I^P^/t"^^- 

I     J  Pitfal, 

lands  to  his  wife  in  tail  general,  remainder  over  to  Cro,  Eliz.  2, 
^stranger;    after   the    husband's  death,  the  wife  {l!2J;/261 
Vol.  V.  LI 
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married  a  second  timet  and  suffered  a  recoveiy.  The 
daughter  of  the  first  husband  entered  for  the  fcxfei- 
tare.  But  it  was  determined,  that  although  this  case 
was  wit^  the  letter  of  the  statute,  yet  it  was  not 
within  the  intention  of  it,  the  remainder  beii$  limited 
from  the  heirs  of  the  husband  to  a  stranger, 

36.  A  jointure  limited  to  a*  woman  in  fee  is  aot 
within  the  statute  11  Hen.  VII.  for  the  same  lessoiu 

27*  These  statutes  were  originally  construed  to 
extend  to  a  fine  levied  by  the  husband  and  wife ;  for 
Lord  Coke  has  stated  a  case  where  a  man  seised  of 
lands  in  fee,  levied  a  fine  to  the  use  of  himself  for 
life,  and  after  to  the  use  of  his  wife,  and  of  the 
heirs  male  of  her  body  by  him  begotten,  for  Iier 
jointure,  and  had  issue  male ;    afterwards  he  and  his 
wife  levied  a  fine,  and  suffered  a  common  recovery. 
The  husband  and  wife  died ;  the  issu^  male  entered 
by  force  of  the  statute  11  Hen.  VII. ;  and  it  was 
holden  by  the  justices  of  assize,  that  the  entry  of 
the  issue  male  was  lawful. 

28.  The  doctrine  lidd  down  in  the  above  case  has 
however  been  contradicted  by  a  more  modem  deter^ 
mination. 

■  S9«  A  father,  in  consideration  of  the  marriage  of 
his  son,  and  of  900  L  portion,  covenanted  to  convey 
lands  to  the  use  of  the  son  and  his  wife,  and  of  the 
heirs  of  the  body  of  the  wife,  remainder  to  his  own 
right  heirs.  A  conveyance  was  made  accordingly^ 
and  the  husband  and  wife  joined  in  levying  a  fio^  ^ 
the  lands.  It  was  resolved,  first,  that  this  was  a  joui' 
ture  within  the  intent  of  the  statute,  although  psrt<^ 
the  consideration  was  money  paid  by  the  father  of  the 
wife  to  the  father  of  the  husband.  2dly.  "tbii^ 
fine  did  not  operate  as  a  forfeiture,  either  withm  the 
words  or  intention  of  the  stotutej  for  the  wife  ww  do^ 
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sole,  HOT  was  the  alienation  with  an  after-taken  hufl<> 
band ;  and  the  object  of  the  statute  was  only  to  pro* 
vide  against  the  disherison  of  the  heirs  of  the  husband 
contrary  to  his  intention. 

30.  The  right  of  entry  which  is  given  by  the 
Stat  1 1  Hen.  VII.  is  not  confined  to  the  heir  of  the 
husband,  but  is  extended  to  the  person  to  whom  the 
inheritance  is  to  go  after  the  decease  of  the  woman, 
whether  he  b^  the  heir  of  the  husband,  or  a  stranger 
deriving  under  the  heir  of  the  husband. 

81.  Thus,  where  Sir  Richard  Bridges  made  a  feoff-  Jj[^^'« 
ment  of  lands  to  trustees,  on  condition  that  they  3  Rep.  50. 
should  give  back  the  same  to  him  and  his  wife,  and  g  ^^J^^^^^* 
to  the  heirs  of  their  two  bodies  begotten,  remainder  S.  C.  Cro. 
to  the  right  heirs  of  Sir  Richard,  which  was  accord-     *^* 
ingly  done.     Sir  Richard  had  issue  by  his  wife   a 
son,  nanyed  Anthony,  and  died.      Anthony,  in  the 
lifetime  of  his  mother,  conveyed  the  lands  by  fine  to 
Sir  G.  Browne  in  fee ;  the  wife  afterwards  made  a 
lease  for  three  lives,  not  warranted  by  the  statute 
82  Hen.  VIII.,  whereupon  Sir  G.  Brown   entered ; 
and  the   question  was,  whether  his  entry  was  lawful 
within  the  statute  11  Hen.  VII.     It  was  resolved 
that  the  entry  of  Sir  G.  Brown  was  lawful,  because 
he  was  the  person  who  had  the  immediate  right  to 
the  inheritance  after  the  death  of  the  wife. 

33.  By  the  8th  and  9th  sections  of  the  statute  Lincola  Col. 
11  Hen*  VII.  it  is  provided,  that  it  shall  not  extend  ^^®' 
to  any  recovery  to  be  had  with  the  heirs  next  inhe- 
ritable to  the  woman ;  or  where  the  person  next  in 
remainder  consents  to   the  same ;   provided  such 
consent  appear  on  record* 

33.  By  the  common  law,  if  a  husband  seised  of  Estates  held 
iaads  in  right  of  bis  wife,  had  levied  a  fine  of  them  j  ^  3^^ 

LI  2- 


5H)  Title  XXXVI.   Recwery.  Ch.  x.  S  33—56. 

without  her  concurrence,  it  operated  as  a  disconti- 
nuance ;  by  which  means  the  wife  was  barred  of  her 
entry,  after  the  death  of  her  husband,  and  was 
obh'ged  to  bring  her  writ  of  ctu  in  vita :  and  there- 
§  731.  fore,  Littleton  says,  the  Judges  would  not  permit  a 

nian  to  levy  a  fine  alone  of  his  wife's  estate. 

34.  This  produced  a  clause  in  the  stat  32  Hen. VIII. 

c  28.  §  6;  by  which  it  is  enacted,  "  That  no  fine, 

feoffinent,  or  other  act  or  acts  thereafter  to  be  made, 

suffered,  or  done  by  the  husband  only,  pf  any  manors^ 

&c.  being  the  inheritance  or  freehold  of  liis  wife, 

during  the  coverture  between  them,  shall  in    any 

wise  be  or  make  any  discontinuance  thereof,  or  be 

prejudicial  or  hurtful  to   the  said  wife,  or  to  her 

heirs,  or  to  such  as  shall  have  right,  title,  or  interest 

to  the  same,  by  the  death  of  such  wife  or  wives : 

but  the  same  wife  and  her  heirs,  and  such  other  to 

whom  such  right  shall  appertain,  after  her  decease, 

shall  and  may  then   lawfully  enter  into    all    such 

manors,  &c. ;  any  such  fine,  feoffment,  or  other  act 

to  the  contrary  notwithstanding ;   fines  levied  by  the 

husband  and  wife,  whereunto  the  said  wife  is  party 

and  privy,  only  except." 

1  Inst.  326  fl.      36.  This  act  having  been   made  to  suppress  a 

Case,^  wrong,  and  to  give  the  injured  party  a  more  speedy 

8  Rep.  71.     remedy  than  what  the  common  law  afforded,  it  has 

Case,  been  construed  liberally.    So  that  where  lands  were 

h1^'i39^     given  to  a  husband  and  wife,  and  the  heirs  of  their 

two  bodies,  and  the  husband  alone  levied  a  fine 
thereof,  and  died  ;  the  entry  of  the  wife  was  adjudged  * 
to  be  lawful ;  although  the  words  of  the  act  are, 
"  being  the  inheritance  or  freehold  of  the  wife ;"  j 
whereas  in  this  case  the  lands  were  as  well  the  inhe- 
ritance and  freehold  of  the  husband  as  of  the  wife. 
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37-  Where  husband  and  wife  are  joint  purchasers  ^y®^  ^^2. 
in  tail,  remainder  to  the  wife  in  fee,  and  the  hus- 
band alone  levies  a  fine,  and  dies,  this  is  an  alienation 
within  the  statute. 

38.  Lord  Coke  says,  if  a  husband  cause  a  praecipe  1  Inst,  326  a* 
quod  7'eddat  upon  a  feint  title  to  be  brought  against 

him  and  his  wife,  and  suffers  a  recovery  without  any 
voucher,  and  execution  is  had  against  him  and  his 
wife,  yet  this  is  helped  by  the  statute ;  for  this  is  the 
act  of  the  husband,  and  the  words  of  the  statute  are, 
"  made,  suffered,  or  done." 

39.  Although  the  King  be  not  named  in  this  act,  2  Inst.  681. 
yet  he  is  bound  by  it  as  weU  as  a  subject.     So  that 

if  a  husband  alone  levies  a  fine  of  his  wife's  land 
to  the  King,  still  the  wife  may  enter  after  the 
death  of  her  husband. 

40.  If  the  wife  dies  before  entry,  her  issue  may  *  ^"«^-  ^26  a. 
enter ;  and  if  she  has  no  issue,  then  the  person  in 
remainder  or  reversion  may  enter,  by  the  very  words 

of  the  statute. 

41.  When  recoveries  were  established  as  common  Estates  Tail 
assurances,  the  Judges  held  that  every  kind  of  estate  ^e^cTrown 
tail,  whether  created  by  a  subject  or  by  the  Crown,  f<»«"  Services, 
was  barrable  by  a  common  recovery ;  as  also  all  such  vvbe'man's' 
remainders  over,  and  reversions,  as  were  vested  in  5'??^**i^ 
any  private  persons'.     And  even  where  the  ultimate 
reversion  was  vested  in  the  Crown,  it  was  fully  esta- 
blished that  a  common  recovery  would  bar  the  issue 

in  tail,  and  all  intermediate  remainders  between  tlie 
estate  tail  and  the  reversion  vested  in  the  Crown : 
for  otherwise  a  perpetuity  might  have  been  created, 
by  limiting  the  ultimate  reversion  to  the  Crown. 

42.  By  the  stat.  34  &  35  Hen.  VIII.  c.  20.  reciting 
that  where  divers  of  the  King's  progenitors,  and 
especially  the  King  himself,  had  given  and  granted^ 

LI  3 
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or  otherwise   provided  to   his   and  their  subjeebs, 
manors,  &c.  to  them  and  to  the  heirs  male  of  their 
bodies,  or  to  the  heirs  of  their  bodies ;  minding  at 
the,  time  of  such  gifts  not  only  to  prefer  and  advance 
presently  the  donees,  but  also  their  heirs  in  blood  of 
their  bodies,  according  to  the  limitations  of  the  said 
gifts,  to  the  intent  that  reeompence  for  the  service 
of  such  donees  should  not  only  be  a  benefit  for  their 
own  persons,  but*  a  continual  profit  and  commodity  to 
and  for  their  heirs  coming  of  their  bodies,  whereby 
such  heirs  should  have  in  special  memc^  and  daily 
remembrance  the  profit  that  they  had  and  took  by 
the  service  of  their  ancestors,  done  to  the  kings  of 
the  realm,  and  thereby  be  the  better  encouraged  to 
do  like  service  to  their  sovereign  lord.     And  foras- 
much as  sundry  such  donees  in  tail  and  their  hein 
had  suffered,  and  daily  suffered,  by  their  consents, 
untme  and  feigned  recoveries  to  be   had  against 
them  with  common  voucher  or  otherwise  of  roaoorB, 
&c.  so  given,  granted,   or  provided  in  tail,  by  the 
King  or  his  progenitors  b&  aforesaid,  to  the  intent  by 
fraud,  covin,  and  untrue  means,  not  only  to  hind  and 
defeat  their  heirs,  inheritable  by  the  limitation  of  such 
gift^,  whereby  questions  and  diversities  of  opinions 
had  risen,  whether  such  feigned  and  untrue  recove- 
ries against  such  tenants  in  tail,  by  their  own  consent, 
of  lands,  &c.  whereof  the   reversion  or  remainder 
was  in  the  King,  at  the  time  of  such  recoveries  had, 
should,,  after  the  death  of  the  tenant  in  tail,  bind  the 
heirs  in  tail  or  not* 

43,  It  is  enacted  by  the  second  section  of  this 
statute,  "That  no  such  feigned  recovery  thereafter 
to  be  had  by  assent  of  parties  against  any  such 
tenant  or  tenants  in  tail  of  any  lands,  &c  wherew 
the  reversion  or  remainder,  at  the  time  of  «"* 
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recovery  had,  shall  be  in  the  King,  shall  bind  or  con- 
clude the  heirs  in  tail^  whether  any  common  voucher 
be  had  in  any  such  feigned  recovery  or  not ;  but  that 
after  the  death  of  every  such  tenant  in  tail,  against 
whom  any  such  recovery  shall  be  had,  the  heirs  in 
tail  may  enter,  have,  and  enjoy  the  lands,  &c.  accord- 
ing to  the  form  of  the  gift  of  entail ;  the  said  reco- 
very, or  any  other  thing  or  things  to  be  had,  done,  or 
suffered  by  or  against  any  such  tenant  in  tail^  to  the 
contrary  notwithstanding.'' • 

And  it  is  further  enacted  by  the  third  section  of 
this  statute,  "  That  the  heirs  of  every  such  tenant  in 
tail,  against  whom  any  such  feigned  recovery  shall  be 
had,  shall  take  no  advantage  for  any  recompence  in 
value  against  the  voucher,  nor  his  heirs." 

44.  Lord  Coke  has  observed,  that  in  the  construe-  *  ^°^^-  ^'^  *• 
tion  of  this  statute,  the  Judges  have  laid  down  the 
ten  following  rules :  '*  1st.  The  estate  tail  must  be 
created  by  a  king,  and  not  by  any  subject,  albeit 
the  king  be  his  heir  to  the  reversion  ;  for  the  pre- 
amble speaks  of  gifts  made  to  subjects,  and  none 
can  have  subjects  but  the  King ;  and  also  in  the  pre- 
amble it  is  said,  (for  service  done  to  the  kings  of  the 
reidm),  and  the  body  of  the  act  referreth  to  the 
preamble,  and  therefore  if  the  Duk6   of  Lancaster 
had  made  a  gift  in  tail,  and  the  reversion  descended 
to  tlie  King,  yet  was  not  that  estate  tail  restrained  by 
that  statute,  and  so  of  the  like.     2dly.  If  the  King 
grant  over  the  reversion,  then  a  recovery  suffered 
will  bar  the  estate  tail,  because  the  King  had  no  re- 
version at  the  time  of  the  recovery.    Sdly.  If  the 
King  make  a  gift  in  tail,  the  remainder  in  tail,  or 
grant  the  reviersion  in  tail,  keeping  the  reversion  iu 
the  Crown,  a  recovery  against  tenant  in  tail  in  pos- 
session shall  neither  bar  the  estate  tail  in  posses- 

Ll  4 
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sion  by  the  express  purview  of  the  statute,  nor,  by 
consequence,  the  estate  in  remainder  or  reversion, 
for  that  the  reversion  or  remainder  cannot  be  barred, 
but  where  the  estate  tail  in  possession  is  barred. 
4thly.  If  a  subject  make  a  gift  in  tail,  the  remainder 
to  the  King  in  fee,  albeit  the  words  of  the  statute  be 
(whereof  the  reversion  or  remainder  of  the  same,  &c.) 
yet  seeing  the  estate   in  tail  was  not  created  by  a 
king>  as  hath  been  said,  the  estate  tail  may  be  barred 
by  a  common  recovery.     5thly.  If  Prince  Henry, 
son  of  Henry  VII.,  had  made  a  gift  in  tail,  the  re- 
mainder to  Henry  VII.  in  fee,  which  remainder,  by  the 
death  of  Henry  VI L,  had  descended  to  Henry  VIIL, 
■    so  as  he  had  the  remainder  by  descent,  yet  might  tenant 
in  tail,  for  the  cause  aforesaid,  bar  the  estate  tail  by 
a  common  .recovery.     6thly,  The  word  (remainder) 
in  the  statute  is  no  vain  word,  for  the  words  of  the 
preamble  be,  the  King  hath  given  or  granted,  ot 
otherwise  provided,    to  his    servants  and   subjects. 
The  word  (reversion)  in  the  body  of  the  act,  hath 
reference  to  these  words   (given  or  granted)  and 
(remainder)  hath  reference  to  these  words  (otherwise 
provided),  as  if  the  King,  in  consideration  of  money, 
or  of  assurance  of  land,  or  for  other  consideration 
by  way  of  provision,  procure  a  subject,  by  deed  in- 
dented  and  enrolled,  to  make  a  gift  in  tail  to  one 
of  his  servants  and  subjects,  for  recompence  of  ser- 
vice or  other  consideration,   the  remainder  to  the 
king  in  fee,  and  all  this  appear  of  record ;  this  is 
a  good  provision  within  the  statute,  and  the  tenant 
jin  tail  cannot  by  a  common  recovery  bar  the  estate 
tail :  so  it  is  if  the  remainder  be  limited  to  the  king 
in  tail  J  but  if  the  remainder  be  limited  to  the  king 
for  years,  or  for  life,  that  is  no  such  remainder  as 
it  is  intended  by  the  statute,  because  it  is  of  no  re* 
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mainder  of  continuance,  as  it  ought  to  be,  as  it  ap- 
peareth  by  the  preamble ;  and  it  ought  to  have  some 
affinity   with   a  reversion,   wherewith    it   is  joined. 
7thly.  Where  a   comm9n  recovery  cannot  bar  the 
estate  tail  by  force  of  the  said  statute,  there  a  fine 
levied  in  fee,  in  tail,  for  lives,  or  year§,  with  pro- 
clamations according  to  the  statutes,  shall  not  bar 
the  estate  tail,  or  the  issue  in  tail,  where  the  rever- 
sion or  remainder  is  in  the  king,  as  is  aforesaid,  by 
reason  of  these  words  in  the  said  act  (the  said  reco- 
very, or  any  thing  or  things  hereafter  to  be  had, 
done^  or  suffered,  by  or  against  any  such  tenant  in 
tail  to  the  contrary  notwithstanding),  which  words 
include    a  fine  levied  by   such  a   donee,    and  re- 
straineth  the  same.     8thly.  But  where   a  common 
recovery  shall  bar  the   estate  tail,  notwithstanding  > 
that  statute,  there  a  fine  with  proclamations  shall  bar 
the  same  also.     9thly.  Where  the  said  latter  words 
of  the  statute  be  (had,    done,   or  suffered   by   or 
against  any  such  tenant  in  tail),  the  sense  and  con- 
struction is,  where  tenant  in  tail  is  party  or  privy  to 
the  act,  be  it  by  doing  or  suffering  that  which  should 
work  the  bar,  and  not  by  mere  permission,  he  being 
a  stranger  to  the  act,  as  if  tenant  in  tail  of  the  gift 
of  the  king,  the  reversion  to  the  king  expectant,  is 
disseised,  and  the  disseisor  levy  a  fine,  and  five  years 
pass,  this  shall  bar  the  estate  tail  *  :  and  so  if  a  col* 


*  The  only  authority  quoted  by  Lord  Coke  in  support  of  this 
position,  is  the  case  of  Stratfield  v.  Dover,  Trin.  39  Ehz.  which  is 
reported  in  1  Cro.  595.  612.  but  no  judgment  was  given  on  this 
point;  and  Justice  Walmsley  observed,  that  if  such  a  doctrine  were 
admitted,  it  would  be  a  common  mischief,  for  then  tenants  in  tail  of 
the  gift  of  the  Crown  might  get  themselves  disseised,  in  which  case 
a  fine  levied  by  the  disseisor  would  bar  the  issue.  Vide  1  Sid,  166. 
1  Roll.  Rep.  171. 
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lateral  ancestor  of  the  donee  release  with  warranty; 
and  the  donee  suffer  the  warranty  to  descend  without 
any  entry  made  in  the  life  of  the  ancestor,  this  shall 
bind  the  tenant  in  tail,  because  hte  is  not  party  or 
privy  to  any  act  either  done  or  sUfi^red  by  or  against 
him.  lOthly.  Albeit  the  preamble  of  the  statiife 
.Extend  only  to  gifts  in  tail  made  by  the  kings  (ji 
England  before  the  act,  (viz.  hath  given  and  grant- 
ed, &c.),  and  the  body  of  the  act  referred  to  the 
preamble,  (viz.  that  no  such  feigned  recovery  here- 
after to  be  had  against  such  tenatit  in  tail),  so  as  this 
,  word  (such)  may  seem  to  couple  the  body  arid  the 
preamble  together ;  yel  in  this  case  (such)  shall  be 
taken  for  such  in  equal  mischief,  6r  in  like  case; 
and  by  divers  parts  of  the  act,  it  appeareth  that  the 
makers  o^f  the  act  intended  to  extend  it  to  future 
gifts,  and  sd  is  the  law  taken  at  this  day,  without 
question.'* 

45.  As  this  statute  deprives  tenants  in  tail  of  the 
gift  of  the  Crown  of  all  power  of  alienation,  the 
^dges  have  construed  it  strictly ;  and  it  is  observ- 
able, that  an  estate  tail  of  this  kind  is  the  only  per- 

-Mulffrare  v.    petuity  which  can  possibly  be  created  without  the  aid 

Tit.  35.  c.  13.  <>f  ^^  Legislature. 

46.  Thus,  where  a  person  conveyed  lands  to  tlie 
Crown,  to  the  intent  that  the  Crown  should  reconvey 
them  to  the  satne  person  in  tail,  reserving  the  ultimate 
reversion  to  the  Crown }  such  an  estate  was  held  not 
to  be  within  the  protection  of  this  statute. 

Johnson  v.         47.  Thus,,  where  William  Earl  of  Derby  conveyed^ 

JEf&rl  of 

Derby,  lands  to  trustees,  to  the  intent  that  they  should  convey 

?§u''  ^^h^   the  same  to  Queen  Elizabethi  her  heirs  and  successors, 

2  Show.  104.  ^ 

that  the  Earl  of  Derby  might  accept  of  a  grant  from 
the  Crown  of  the  same  lands,  to  him  and  the  heirs 
male  of  his  body,  leaving  the  ultimate  reversion  in  the 
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Crown,  which  was  accordingly  done.  It  was  deter- 
mined, that  this  estate  tail  was  not  within  the  pro- 
tection of  those  statutes,  it  beii\g  a  fraudulent  con- 
trivance to  create  a  perpetuity, 

48.  No  estate  tail  granted  by  the  Crown  will  fall 
under  the  protection  of  these  statutes,  unless  the 
grant  appears  to  have  been  made  as  a  reward  for 
services. 

49.  Thus,  where  it  was  found  by  special  verdict,  Perkins  t. 
that  one  William  Dexter,  being  tenant  in  fee  of  the  j  ^^j^^J^  j> 
premises,  enfeofied  Henry  Earl  of  Derby,  afterwards  654. 
King  Henry  IV.,  to  hold  to  him  and  his  heirs.  After-"*  ^"""^  ^2^- 
wards  the  King,  by  letters  patent  under  the  duchy  seal 

of  Lancaster,  7  Hen.  IV.,  reciting  the  said  feoffinent, 
and  that  Margaret  the  wife  oi  John  Milton  was  grand- 
daughter and  heir  of  William  Dexter,  and  that  Milton 
and  his  wife  had  petitioned  the  King  to  be  fully  re- 
enfeoffed  thereof;  nous  voutantz  cele  partie  soit  Jait  ceo 
que  toy  J  hofnefoyy  et  conscience  demanfientj  have  of  ouj^ 
especial  grace  given  and  granted  to  the  said  John 
Milton  and  Margaret  his  wife,  and  the  heirs  of  the 
body  of  the  said  Margaret,  the  said  premises,  to  be 
holden  as  of  the  King  and  his  heirs,  dukes  of  Lan- 
caster, as  of  the  duchy  of  Lancaster  in  chief  for  ever, 
with  reversion  to  the  King  and  his  heirs,  dukes  of  Lan- 
caster, on  failure  of  issue  of  the  said  Margaret.  The 
question  was,  whether  the  entail  created  by  the  letters 
patent  of  Hen.  IV.,  with  the  reversion  to  the  King  in 
fee,  was,  under  all  its  circumstances,  such  an  estate 
tail  as  was  protected  from  being  barred  by  a  conmion 
recovery,  by  virtue  of  the  statute  34  Hen.  VIII.  c.  20. 
It  was  insisted  for  the  plaintifl^  1st.  That  no  estate  was 
intended  to  be  protected  by  that  statute  but  such  as  had 
been  given  or  provided  by  the  King  in  reward  of  some 
specis^  services,  because  the  preamble  of  the  act  speaks 
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only  of  estates  granted  upon  such  considerations, 
2d.  That  this  grant  appeared  upon  the  face  of  it  to  be 
merely  a  restitution  of  what  belonged  of  right  to  the 
grantees ;  an  act  of  justice,  and  not  of  bounty  in  the 
King,  ceo  que  hy^  hon^foy^  et  conscience  demandent ; 
for  which  purpose  it  must  be  supposed,  either  that  a 
legal  title  subsisted  in  the  grantees,  paramount  to  the 
title  of  King  Henry  IV.,  by  means  of  some  condition 
or  defeazance  annexed  to  William  Dexter's  feoffment 
to  the  Earl  of  Derby,  or  that  Dexter  and  his  heirs  had 
an  equitable  right,  and  that-Kjng  Henry  IV.,  when 
Earl  of  Derby,  was  merely  a  feoffee  to  uses.  To  this 
it  was  answered  for  the  defendant :  1st.  That  if  the 
words  of  an  enacting  clause  are  wider  and  more  ex- 
tensive than  the  preamble,  the  preamble  shall  not  nar- 
row and  confine  them  ;  that  though  the  principal  pur- 
view of  the  act  was  to  protect  such  estates  tail  as  were 
granted  for  services  done,  yet  this  was  not  the  only 
reason.  The  -diminution  of  the  King's  feodal  rights 
was  also  expressly  alleged  as  another  reason,  which 
would  happen  oflener  by  cutting  off  entails,  and 
thereby  preventing  infancies  and  wardships.  That  if 
services  were  indispensably  necessary  to  bring  a  grant 
within  the  protection  of  the  statute,  the  law  would, 
"  at  this  distance  of  time,  presume  them.  That  in  the 
stattite  of  fines,  S3  Henry  VIII.  c.  36.,  there  is'the 
same  protection  of  estates  tail,  the  reversion  of  which 
is  in  the  Crown ;  and  in  pari  materia  both  statutes 
should  be  uniformly  construed.  That  in  1  And.  140, 
and  1  Inst.  373,  where  this  statute  is  fully  explained, 
not  a  word  appears  to  prove  that  services  must  be 
stated  in  the  grant.  2d.  That  an  entail  which  had 
lasted  three  hundred  and  sixty  years  under  the  pro- 
tection of  this  statute,  ought  not.  now  to  be  shaken 
by  presumptions  and  conjectures.     Its  having  been 
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so  long  unbarred,  gives  a  presumption,  that  the 
owners  knew  it  was  unbarrable.  The  first  attempt  to 
alter  the  entail  was  in  1652,  whei\  there  was  no  king 
in  being,  and  all  the  crown  lands,  as  well  in  reversion 
as  in  possession,  were  vested  in  trustees  for  sale ;  and 
if  the  reversion  is  once  out  of  the  Crown,  the  pro- 
tection is  gone.  3d.  That  there  was  no  ground  to 
suppose  a  condition  or  defeazance  annexed  to  Dex- 
ter's  feofiment ;  as  the  feofiment  is  recited,  and  no 
mention  made  of  any  defeazance  or  condition.  4th. 
That  supposing  the  Earl  of  Derby  a  feoffee  to  use, 
which  was  not  proved,  still  the  grant  of  Henry  IV. 
was  free  and  gratuitous  ;  for  as  the  law  of  uses  then 
stood,  before  thie  statute  1  Rich.  III.  c.  5,  if  the  King, 
when  a  private  man,  was  seised  to  an  use,  upon  the 
assumption  of  the  Crown,  the  use  was  extinguished, 
and  the  King  became  absolute  owner  of  the  estate. 
To  re-grant  it  to  the  feoffor  might  be  generous 
and  honourable,  but  was  (legally  speaking)  gra- 
tuitous. But  it  could  not  be  the  execution  of  a  use, 
because  the  King  only  grants-  an  estate  tail,  reserving 
the  fee  to  himself;  makes  it  a  tenure  in  capite,  and  to 
be  holden  of  the  duchy  of  Lancaster,  which  is  quite 
incompatible  with  the  idea  of  the  Earl  of  Derby's 
being  merely  a  feoffee  to  uses,  which  must  have  been 
executed  in  the  same  plight  as  when  the  original 
feofiment  was  made. 

Lord  Mansfield. — "  It  is  certain  that  the  preamble 
of  a  statute  cannot  restrain  the  enacting  part  of  it, 
where  the  enacting  part  is  clearly  larger  than  the 
preamble.  But  in  this  case,  the  estates  mentioned 
in  the  enacting  part,  clearly  refer  to  those  in  the 
preamble,  by  the  word  such,  which  runs,  through 
the  whole.  It  must  therefore  be  admitted,  that  in 
order  to  obtain  the  protection  of  the  statute  of 
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Hen.  VIIIm  the  estate  tail  inust  be  of  the  gift  arpnh 
vision  of  the  King,  by  way  of  reward.    As  for  the 
services,  which  are  the  consideration  of  such  gift, 
these  must,  at  a  distance  of  time,  be  presumed,  and 
need  not  be  proved.     To  t^ke  it  out  of  the  statute, 
you  must  show  that  it  is  not  of  the  gift  or  provision 
of  the  King.     And,  in  the  present  case,  it  is  plainly 
not  so,  upon  the  face  of  it.     The  petition  is  founded 
upon  no  other  consideration,  than  that  Elizabeth 
Milton  was  cousin  and  heir  of  Dexter,  who  enfeo^ 
the  Earl  of  Derby.    No  merits  are  mentioned,  not- 
withstanding the  statute  4  Hen.  IV.  c.4.  was  then 
retoent.     The  King  himself  states,  that  he  was  bound 
to  make  the  grant  by  law^  good  faiih^  and  conscience. 
What  the  circumstances  of  the  fact  were,  cannot  now 
be  discovered ;  whether  a  defeazance,  a  condition, 
or  an  use^  or  any  thing  else*    Nor  is  it  material  to 
know.     It  is  enough,  that  the  King  has  recited  ge- 
nerally, that  he  was  boimd  to  do  it.    It  cannot, 
therefore^  be  a  gift.    As  to  the  objection,  that  the 
King  granted  only  a  particular  estate,  and  kept  back 
the  fee,  that  might  be  all  he  was  bound  to  do.    Nor 
can  we  reason  very  conclusively  from  the  conduct  oi 
such  a  Prince  as  Henry  IV.     He  might  possibly  do 
only  half  justice.     Such  things  have  happened  in 
later  times.    Lord  Anglesey,  after  the  Restoration, 
was  obliged  to  restore  the  estates  he  had  got  during 
the  rebellion  in  Ireland ;  yet  many  of  the  poor  owners 
were  glad  to  compound,  and  take  leases  for  ninety- 
nine  years,  instead  of  the  fee.    Upon  the  whole,  as 
the  estate  was  not  of  the  King's  gift,  I  think  it  not 
within  the  protection  of  the  statute,  and  therefore 
the  recovery  is  good."     Mr.  Justice  Yates  was  of 
the  same  opinion ;  and  said,  the  Court  would  not 
stretch  to  eiilarge  the  interpretation  of  a  statute,  which 


TMe  XXXVI.  Recovery.  Ch.  x.  §  49—55.  5S7 

prohibits  the  natutal  right  of  alienation  by  tenant  in 
tail. 

50.  No  alteration  however  in  the  limitations  of  an 
estate  tail,  whereof  the  reversion  continues  in  the 
Crown,  will  enable  the  tenant  in  tail  to  bar  his  issue, 

or  the  reversion.   . 

•    « 

51.  Thus^  in  the  case  of  the  Earl  of  Derby,  one  of  Murrey  v. 
the  questions  was,  whether  an  estate  ta^l,  granted  by  f^^^  ^°^ 
Richard  III.  to  the  Derby  family  as  a.  reward  for  ser-  T.  Raym. 

*  260 

vices,  which  by  a  private  act  of  4  Jac.  I.  was  Umited  poii'exf,49i. 
to  the  heirs  male  of  the  family  in  a  different  jnanner  2  Show.  104. 

T.Jones  237. 

from  that  in  which  it  had  been  United  by  the  fetters 

patent,  the  reversion  still  continuipg  in  the  Crown, 

was  within  the  protection  pf  these  3tatutes  ?    And  i  Wils.  Rep. 

the  majority  of  the  Judges  in  the  Exchequer  Chamber     '^' 

were  of  opinion,  that  notwithstanding  the  alterations 

made  by  the  private  act  of  parliament,  as  they  were  all 

within  the  compas^  of  jthe  old  entail,  and  as  the  rever- 

* 

sion  still  continued  in  the  Crown,  the  estate  was 
Within  the  protection  of  the  34  &  35  Hen.  VIII. 
.  52.  It  was  formerly  usual  fpr  persons  who  were 
seised  of  estates  tail  of  this  kind  to  procure  the  con- 
currence of  the  Crown  to  alienate  them,  which  was 
commonly  effected  in  this  manner.  The.  Crown  con- 
veyed the  reversion  to  a  subject,  either  in  trust  for 
itself,  or  for  the  tenant  in  tail,  by  which  means  a 
fine  or  recovery  was  a  good  bar  of  the  estate  tail, 
ficcor^ihg  to  the  second  rule  laid  down  by  Lord 
Coke. 

53»  Thus,  it  was  held  by  all  the  Judges,  that  if  the  Chesterfield's 
King  made  a  gift  in  tail,  reserving  the  reversion  to  y^J,  409^ 
himself,  and  afterwards  permitted  the  tenant  in  tail  T.  Raym. 

^      ^  >-,  '  t  .  ,  288. 358. 

to  suner  a  common  recovery,  by  granting  the  rever-  t-  Jones, 
sion  to  a  stranger,  in  trust  to  reconvey  it  after  the  ^^** 
recovery  was  had,  a  common  recovery  suffered  under 
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these  circumstances  would  bar  both  the  estate  tail 
and  the  reversion ;  because  the  reversion  was  once 
severed  from  the  Crown,  by  which  means  the  privity 
of  estate  was  destroyed:  for  the  intention  of  the 
statute  was  only  to  restrain  common  recoveries,  where 
the  reversion  always  continued  in  the  Crown,  with- 
out any  alteration. 
Tit.  34.  k  10.  54.  Since  the  statute  1  Ann.  st.  1.  c.  7-  the  above 
^  ^^*  mode  of  evading  this  act  is  eifectually  prevented,  the 

Crown  being  restrained  by  that  stalsute  from  alienating 

its  ancient  possessions  in  fee  simple;  and  therefore 

an  act  of  parliament  is  the  only  mode  by  which  such 

.    an  entail  can  now  be  barred. 

Reversions         55.  Before  the  statute  De  donis,  when  the  King 

vested  in  the  created  a  conditional  fee,  there  remained  nothing  in 

Crown. 

Pigot,  85.  the  Crown  but  a  bare  possibility ;  and  if  the  donee 
wlld^  ^  ^^^  issue,  and  afterwards  aliened,  the  King's  pos- 
1  Wils.^R.      sibility  was  barred,  as  well  as  that  of  the  subject 

After  the  statute  De  donis  had  turned  that  possibi- 
lity into  a  reversion,  and  after  common  recoveries 
were  allowed  to  ,be  common  assurances,  and  to  bar 
remainders  and  jreversibns,  it  became  a  question  how 
far  a  recovery  could  bar  a  remainder  or  reversion 
Plowd.  553.  vested  in  the  King  :  and  it  was  held  by  the  Judges, 
1  Inst.  335  a.  ^jj^|.  though  a  recovery  suffered  by  a  tenant  in  tail 

barred  the  estate  tail,  yet  that  it  would  not  afiect 
any  interest  which  the  King  had  in  the  remainder 
or  reversion,  as  they  did  not  venture  to  assert  that 
the  Crown  could  be  deprived  of  any  part  of  its  pro- 
perty, under  pretence  of  a  recompence  in  value;  which 
was  merely  imaginary. 
Recov.  85.         56.  Pigot   says  it  is   vexata  guesHo   how  far,  at 

common  law,  a  remainder  vested  in  the  King  was 
divested  by  recovery  and  discontinuance;  but  he 
afterwards  admits  that  neither  a  fine  nor  common 
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ecovery  can  divest  any  estat^  in  remainder  or  revef^ 
ion  out  of  the  King.  He  then  says,  that  if  a  reco- 
eiy  be  on  good  title  against  tenant  in  tail,  and 
be  King  has  the  remainder  by  a  defeasible  title,  there 
^  shall  divest  the  remainder  out  of  tlie  King,  and 
estore  and  remit  the  right  owners. 

57*  'lihis  opinion  appears  td  be  founded  on  tlie 
ietermiitatidnfs  ia  Wiseman's  case,  and  Cholmeley's  2R«p.  i6&? 
ase,  where  the  Court  held  that  the  limitation  of  the 
eversion  to  the  Crown  was  void,  and  therefore  that 
uch  reversion  was  barred  by  the  recovery ;  but  ad- 
nitted  that  if  the  reversion  had  been  well  vested  in 
he  Crown,  it  could  not  have  been  barred.  This 
loctrine  has  been  however  denied  by  some  modem 
nwyers  of  great  eminence.  The  late  Mr.  Macna- 
aara,  in  a  very  able  opinion  on  a  question  of  this 
und,  contended  that  the  stat.  34  &  35  Hen.  VHI. 
^as  merely  declaratory  of  the  common  law ;  and  that 
(There  an  estate  tail  was  not  protected  from  the  effects 
if  a  common  recovery,  a  remainder  or  reversion  in 
he  Grown,  expectant  on  it,  was  not  protected.  That 
he  contrary  opinion  w6uld  be  introductive  of  some^' 
hing  like  a  perpetuity ;  for  by  a  limitation  of  the 
iltimate  reversion  to  the  Crown,  the  tenants  in  tail 
;ould  only  acquire  a  base  fee  in  the  estate.  And  the 
ate  Mr.  Serjeant  Hill  was  of  the  same  opinion. 

58.  The  usual  mode  of  acquiring  a  good  title  to  Jq'J^^J^Yii. 
m  estate  tail,  whereof  the  reversion  is  in  the  Crown,  c.5i. 

«,  by  obtaining  an  act  of  parliament,  enacting  that  p^^onai 
the  reversion  shall  be  divested  out  of  the  Crown,  Acu, 
ind  vested  either  in  the  tenant  in  tail,  or  in  some  ^  g^; 
other  private  person ;  by  which  means  it  becomes 
barrable  by  a  common  recovery. 

59.  By  the  statute  21  Hen.  VIII.  c.  15.  J  4.  it  is  p*f**.^^*2^ 
enacted,  that  no  manner  of  statute  staple,  statute 
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jnerchant,  nor  execution  by  elegit  shall  be  .avdided, 
.or  in  any  ways  made  frustrate  by  means  of  any  feigned 
recovery. 

60.  A  common  recovery  does  not  bar  an  executoiy 
Tit.dsrc.  17.  devise ;  of  which  the  reasQU  will  be  given  in  a  subse- 
quent title. 
But  if  the  person  entitled  to. the  executory  devise 
1^  '  is   party  to  a  recovery  su£fered   by  the  person  to 

'  whom  the  fee  is  first  devised^  ^^'^  comes  in  by  way 
of  vouchee,  it  is  said  that  he  would  be  barr^. 
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Section  1. 

Tim£  judgment  obtained  in  a  common  lecovery  ^A  «>f 
^    being  a  matter  of  reeord^  and  similar  in  almost  Tit:35.c  14. 
rery  reqiect  to  a  jndgment  given  in  an  adversary  ^  '* 
(lit,  can  only  be  reversed  by  a  writ  of  eitor. 
2»  Any  alteration  may  however  be   made  in  a  Id.  $  2. 
ecovery,  before  it  is  completed.     And  a  recovery 
lay  be  amended,  as  to  any  mistake  or  misprision  of 
Sie  officers  of  the  court,  at  any  time.    The  cases  on  ante,  c.  6. 
us  subject  have  been  already  stated. 

3.  A  writ  of  error  to  reverse  a  common  recovery 
mst  be  brought  in  the  Court  of  King's  Bench,  unless 
le  error  is  in  the  process,  in  which  case  it  may  be 
^versed  in  the  Court  of  Common  Fleas. 

4.  By  the  stat  34»  &  35  Hen.  VIIL  c.  2&  §  113* 
is  enacted,  that  all  errors  and  judgments  before  * 
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any  of  the  justices  of  the  great  sessions  in  Ws 
in  pleas  real  or  mixt,  shall  be  redressed  by  writ 
error  returnable  before  the  justices  of  the  Court 
King^s  Bench  in  England, 

5.  No  person  lias  a  right  to  bring  a  writ  of 
for  the  purpose  of  reversing  a  common 
unless  he  has  an  immediate  interest  in  the  lands 
which  it  has  been  suflfered. 

6.  Thus  where  a  writ  of  error  was  brou^t  in 
Court  of  K.  B.  to  reverse  a  common  recoveijr 
judgment  was  obtained  thereon :  but  it 
irflerwards  that  the  plaintiff  in  error  had 
title  to  the   lands,  there  being  a   n 
before  him,  the  Court  reversed  their  former  jw 
of  reversal. 

7«  The  right  to  bring  a  writ  of  error  descenb 
the  person  to  whom  the  land  would  have 
in  case  the  recovery  had  not  been  suffered. 
^  ur^'^S!^*"^      8.  T.  Henningham  being  seised  to  him,  and 
1  Leon.  2611  heirs  male  of  his  body,  had  issue,  Henry 

soti,  aftd  three  daughters,  and  Arthur  and  two 
sons  5^  his  second  wife.    Upon  the  death  erf*  T<  Hi 
ningham*  Henry  entered,  suffered  a  conunon  leeoi 
and  died  without  issue.     Arthur  the  second 
brought  a  writ  of  error  to  reverse  this  recovei]^ 
#hich  iti  was  objected,  that  he  was  only  ef  the 
blood. 

The  Court  determined  l^t  the  r^ht  to  biiag 
writ  of  error  descended  to  the  person  w^o 
have  been  entitled  to  the  hmd  if  no  recoveiy 
been  suffered ;  and  therefore  that  Arthur  was 
tilied  to  the  writ  of  error. 

9*  In  the  case  of  Sheepshanks  v.  Lucas,  which 
been  alrea^  stated,  an  obfection  was  made  to  thel 
writ  of  error,  because  the  plaintiff  did  not  show  bow 
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htt  title  arose.  But  the  Gouit  saidt  tbat  a  complete 
title  need  hot  be  set  forth  in  a  writ  of  error :  it  was 
only  required  of  the  plaintiff  in  error  to  show  the 
connection  and  privity  between  the  person  against 
whom  the  recevery  was  had,  and  the  person  who 
brought  the  writ  of  error;  for  it  was  not  like  a  pnv 
ceeding  to  try  the  right  of  land,  or  to  recover  the 
land  itself. 

10.  The  right  of  bringing  a  writ  of  error  to  re* 
verse  a  common  recovery  does  not  pass  to  the  Crown 

'  on  an  attainder  for  high  treason. 

11.  A  tena^nt  in  tail  sufiered  a  common  recovery ;  T^ncKesur^s 
the  remainder-pian  was  attunted  of  treason,  and  3^*  ^ 
executed ;  and  by  act  of  parliament  forfeited  ta  the 

Xing  all  his  manors,  &c.  reversions,  remainders,  uses, 
possessions!,  c^ces,  rights,  conditions,  and  all  othej 
his  hereditaments. 

The  recovery  being  erroneous,  the  <King  brought  {t 
imt  of  eiTor  to  i^eyerse  it. 

J^AyiAge^  that  the  wipit  of  eiror  was  not  given  to 
Ae  King  by  any  wprds  in  ,the  act  of  forfeiture,  this 
party  having  no  lif^  of  entry,  but  only  a  right  pf 
action ;  which  did  not  pas^  by  those  general  wqrds;. 
But  admitting  that  the  writ  of  error  had  passed  to 
the  King,  by  the  words  of  the  act,  yet  it  would  not 
pass  from  him  to  a  patentee,  by  a  general  grant  of 
the  manor,  turn  pertinentUs^  and  of  all  the  interest, 
cbHm,  and   demand  therein;   notwithstanding  thp 
clause  d^  speciaU' gratia.    For  if  the  King  could  grant 
it,  tiiat  grant  i^ust  be  by  virtue  of  his  prerogative,  as 
no  common  person  could  do  it  i  and  then  it  ought 
to  be  by  express  and  precise  words* 

J2.  A.  recovery  ought  not  to  be  reversed,  unless  P««J»«8t 
vnts  of  Ufrefofim  are  ;ssvied  against  the  tei^e-  sdrefaciai 
tenants  and  the  heir ;  because  errors  in  a  coxnmon 
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recovery  ought  not  to  be  examined,  until  all  Ae 
parties  interested  in  supporting  it  are  before  the 
Court. 

IS.  The  issuing  writs  of  scire  Jbcias  to  the  terre- 
tenants,  is  not  however  deemed  to  be  e.r  necesakttt 
JuriSy  but  only  discretionary  in  the  Court :  and  tiioe- 
fore  a  judgment  of  reversal  of  a  common  recovery 
is  not  void  for  the  want  of  a  writ  of  scire  ficias. 
jCinoton  v.        14^  Thus,  on  a  motion  in  the  Court  of  Ekig's 

2  Show.  490,  Bench  to  set  aside   a  judgment  of  reversal  of  t 

3  Mod.  1 1 9.  common  recovery  on  a  ymt  of  error  brought  there^ 

because  there  was  no  scire  facias  to  the  terre-tenants ; 
it  was  strongly  debated,  and  on  idl  hands  agreed  td 
be  very  inconvenient,  that  a  scire  facias  should  not 
be  to  the  tenants,  for  otherwise  a  purchaser  might  be 
deprived  of  his  assurance  without  notice.  It  wal 
urged  that  the  terre-tenant  cannot  be  party  to  tiie 
writ  of  error ;  that  they  had  a  record  exemplified  cf 
the  reversal ;  that  the  reversal  was  in  9S  C^st.  II.  \ 
that  the  want  of  a  writ  of  scire  facias  must  be  error 
either  in  law  or  in  fact ;  it  could  not  be  error  in  \am% 
for  that  must  appear  upon  the  record  itsetf,  whJdi 
it  did  not  here ;  it  could  not  be  error  in  fact,  became 
there  was  no  necessity  for  such  a  writ«  it  was  otAj 
discretionary  in  the  Court,  and  not  ex  necessilak 
Juris. 

■ 

The  Court  was  of  opinion  that  the  awarding  wnli 

of  scire  fxcias  to  the  terre-tenants  was  discretionafy. 
Hall  and  Ux,  And  in  a  subsequent  case  Lord  Mansfield  said,  that 
1  Burr.  359/  ^y^^^  established  mode  of  proceeding,  there  must 

be  a  scire  facias  against  the  terre-tenaAts,  otherwte 

it  is  an  irregularity,  but  no  more. 
The  Parol  15;  In  a  writ  of  error  to  reverse  a  common  «co- 

infancv.        very,  the  parol  shall  demur  for  thfe  infiuicy  of  tte 

tenant 
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16.  In   a  writ  of  €rror  from  a  judgment  in  the  ^^^  ^' 

ort  of  K.  B.  crf^Irelandy  the  case,  was,  that  in  a  Fitzg.  ii4. 

h  of  error  there  to  reverse  a  common  recovery* 

^defendant  pleaded  that  he  was  an  infant,  an^ 

B^ed  that  the  parol  might  demur.     To  this  the 

lintiffi  demurred  ^   and  upon  argument  judgment 

la  given  for  the  defendants  that  the  parol  should 

mur.     The  judgment  was  affirmed. 

17*  The  errors  assinied  iaa  common  recovery  may  ^"  **•?  ^* 

^  ''        **    assigned  for 

I  either  m  fact  or  in  law.  But  by  the  statute  Brror. 
I  misL.  e.  S«  $  £•  it  is  enacted,  that  no  common 
«overy  shall  be  reversed  or  reversable  for  false  or 
(caogruous  Latin,  razure,  interlining^  misentering  of 
ft/  warrant  q&  attorney,  misretuming  or  ^ot  retuiTi* 
^  of  the  sherif]^  or  other  want  of  form,  in  words,  and 
0t  in  matter  or  substance. 

19.  Nothing  however  can  be  assigned  for  error  in  a  "^i^-  ^^-  <^'  1  ^ 
ommonreGOverywhich contradicts tlie record;  from 
rtiich  it  fellows,  that  ao  incapacity  in  a  vouchee  .can 
%  assigned  for  error,  where  such  vouchee  appeared  . 
a  person :  but  if  a  vouchee  appears  by  attorney,  an 
iK^ement  may  then  be  made,  that  such  vouchee 
AMimtd  under  some  personal  disability,  which  reB- 
lered  him  incapable  of  suffering  a  common  recovery^ 

19.  Thus  in  a  writ  of  error  to  reverse  a  common  Holland  v. 
tecovery,  the  error  assigned  was,  tliat  the  vouchee  cro  °EltI' 
iw»  within  age,  and  appeared  by  attorney.  .  7^9. 

All  the  Court  ngreed  that  this  circumstance  might  jackion, 
•tB  be  assigned  for  error  after  the  death  of  the  ^**™-  ^2'** 
vouchee. 

SO.  So  in  the  case  of  Stokes  v.  Oliver  an  averment  an^e,  c.  5. 
was  allowed,  that  the  vouchee,  who  appeared  by  ^     * 
tttoraey,  was  aa  infant ;  and  the  recovery  was  re- 
versed.   
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31.  An  averment  may  of  course  also  be  made  that 

a  vouchee  who  appears  by  attorney  is  aa  idiot, 

insane.    And  in  the  following  case  it  was  held  faj 

majority  of  the  Judges  in  Ireland,  that  an  averment  of 

idiocy  might  be  made  against  a' vouchee  who  af^ea 

by  attorney.    And  they  also  held»  that  neklier  an 

inquisition  finding  that  a  vouchee  was  not  an  idiot, 

or  of  unsound  memory ;  nor  the  caption  of  a  wanant 

,  of  attorney  to  sufifer  a  common  recovery  appearmg 

upon  record  to  have  been  taken  by  the  Oiief  Justice 

of  the  C.  P.  out  of  Coiurt ;  nor  a  fine  acknfywiedgei- 

before  the  same  Ch,  Justice  on  the  sune  day  wi& 

the  warrant  of  attorney,  for  the  purpose  of  making 

a  tenant  to  the  pnecipe^  *were  conclusive  evidence  of 

tiie  sanity  and  capacity  of  the  vouchee. 

Hume  T.  22.  A  writ  of  error  was  brought  in  the  Court 

Dom!'proc.   ^^  King's  Bench  in  Ireland,  to  reverse  a  conunoD 

Hib.  1785.     recovery  suffered  by  Nicholas  Earl  of  Ely  in  1767> 

in  which  he  appeared  by  attorney  (having  acknov* 
lodged  a  warrant  of  attorney  before  the  Lord  Chief 
Justice  of  the  Common  Heis  for  that  purpose)  \  and 
the  error  assigned  was,  that  the  Earl  q£  Ely  was  oC 
unsound  mind.  Issue  being  found  upon  this  fi^t 
the  plaintiff  in  error  oflfered  to  produce  evidence  of 
the  incapacity  of  the  said  Earl ;  but  the  counsel  for 
the  defendant  insisted  tliat  the  acknowledgment  of 
the  warrant  of  attorney  before  the  Chief  Justice  was 
a  judicial  act  and  matter  of  record,  and  was  con- 
clusive evidence  of  the  said  Earl's  sanity.  Tlie 
Court  was  of  opinion,  that  the  evidence  could  not  be 
admitted.  A  bill' of  exceptions  was  tendered^  and 
4  writ  of  error  brought  in  the.  House  of  Lords  of 
Ireland,  where  the  following  question  was.put  to  the 
Judges :  <<  Whether  in  a  case  where  the  vouchee  in  a 
common  recovery  appears  by  attorney^  the  caption  of 
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the.wurant  of  attorney,  appointing  such  attcMney/ 
appearing  upon  the  record  to  be  taken  by  the  Chief 
Justice  of  the  Conunon  Pleas  out  of  Court,  was  con* 
elusive  evidence  of  the  capacity  of  such  vouchee, 
as  .to  the  soundness  of  his  mind,  to  make  such 
attorn^  and  to  suffer  such  recovery  ?" 

The  Judges  were  divided ;  but  the  majority  were 
of.  opinion  that  the  caption  of  the  warrant  of  attorney", 
appearing  on  the  record  to  be  taken  by  the  Chief 
Justice  out  of  court,  was  not  conclusive  evidence  of 
the  capacity  of  the  vouchee.  Whereupon  it  was 
ordered  and  adjudged,  that  the  judgment  given  in 
the  Court  of  King's  Bench  should  be  reversed ;  and 
that  the  verdict  should  be  set  aside  and  annulled ; 
and.  that  the  parties  should  proceed  to  a  new  trial 
upon  the  issue  joined. between  them,  as  in  the  said 
record. 

A  new:  trial  was  had,  when  the.  plaintiff's  counsel 
offered  to  give  parol  evidence,  to  prove  the  fact  upon 
which  the  issue  was  joined ;  but  the  counsel  for  the 
defendant  insisted,  that  the  plaintiff  ought  not  to  be 
aUowed  to '  go;  into  such  evidence,  as  they,  on  the 
part  of  the:  defendant,  had  evidence  of  record  to 
firoduce,  which  was  conclusive  to  the  fact  in  issue, 
and  therefore  could  not  be  controverted ;  (that  is  to 
flay),  a  commission  issued  out  of  the  Court  of  Chan- 
cery to  try  the  sanity  of  the  said  Nicholas  Ea^l  of 
Ely,  and  the  inquisition  taken  in  consequence  of  such 
commissicm,  by  which  it  was  found  that  the  said 
Nicholas  Earl  of  Ely  was  not  an  idiot,  or  a  person 
of  unsound  mind;  and  also  a  fine  with  proclama- 
tions, .  levied  of  the  lands  of  which  the  recovery 
sought  to  be  impeached  had  been  suffered,  and  taken 
before  the  Chief  Justice  of  the  Common  Pleas,  on 
the  same  day  on  which  the  warrant  was  acknowledged ; 
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which  fine  was  4evied  to  Hemj  LdftuB,  for  the  {>tir* 
pose  of  making  htm  tenant  to  the  prwcipc  kk  tifafe 
recovery.    The  Court  being  of  opinion  that  tbts  waa 
the   proper  node  of  proceeding,  the  defendant'a 
counsel  accordingly  gave  in  evidence  to  the  jury  the 
said  commission  and  inquisition,  finding  that  NsdH^M 
Earl  o£  Ely  was  0<it  an  idiot,  or  persop  of  anaouhd 
mind,  and  abo  a  fine  with  pmdamatioBS,  levied  by 
the  said  NiihdbB  Earl  of  Ely  of  the  lancfas^  &e.  is 
the  said  recoyay,  to  Henry  Loftw,  for  the  purpose 
of  mdung  him  tenant  to  the  prasdpef  and  whsdi  wai 
taken  by  tibe  Losd  Clu  Justice  of  the  Court  of  Com* 
tton  Fleaa  on  the  84h  df  July  I767,  being  the  Saaoe 
day  on  which  the  acknowledgment  of  the  wanrant  of 
attorney  was  taken  by  the  same  Chief  Justice^    And 
the  counsel  also  gave  m  evidence  tiie  warrant  of 
attorney  and  the  caption  thereof.    And  the  defim* 
dant's  coonsd  tfaeicnpon  imisted,  that  the  said  inqui- 
sitien,  finding  tint  Nidbohe  fiume  Eail  of  Ely  was 
not  aa  idiot  or  perMn  df  wnsound  mad,  hsMt  §m 
weg  oenduded  iftat  qucstidot  Acak  tiie  fine  and 
recovery  were  bodi  befofe  thcr  court ;  that  the  fint 
was  of  the  same  lands,  and  passed  the  sane  estate 
on  the  saaae  day  to  the  tetamA  to  ihtprafcip^  m  the 
Moovery,  on  which  the  waixaiit  of  attorney  was  ae- 
knowledgedy  and  thai  it  eonstituted  pvrt  of  the  same 
assuaaiice  }  that  the  fine  gave  and  was  meant  io  give 
operation  to  the  recovery;  ami  that  wiftdnt  it  the 
recovery  would  har^  beeir  a  mere  mdlity  j  th«t  them^ 
fore  there  was  a  mass  ei  evidaice,  ccnelusive  as  to 
the  sanity  of  Nidholas  Baal  of  Ely,  and  0I'  aniBtuK 
not  to  be  conbrororted,  lasd  before  the  raurt  j^  aad 
that  no  parol  evidence  ccohi  or  ought  to  be  r«ceiMd 
on   tfaA  pari  eif  the  plaintii^  as  to  the  issue  d^ 
peadiag« 
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Hie  Court  having  declared  it  to  be  their  opUiio]i» 
that  the  said  fine,  pnecipe^  and  concord,  together 
ivkfa  die  ci4>tian  of  the  9aid  fine,  aa  likewise  the  said 
wanaskt  of  attorney,  .aqd  the  caption  thereof,  were 
conclusive  evidence  of  the  sanity  of  the  said  £arl  of 
Ely  ufoa  the  said  issue ;  a  verdict  was  therefore  found 
for  the  defendant,  and  judgment. given  thereon  by 
the  Court  of  King's  Bench,  '<  that  the  judgmentof 
the.  Court  of  Common  PI^as  should  be  in  all  things 
affirmed,  and  reis^  in  full  force  and  efifect,  notwith<» 
standing  the  causes  Mivjgaed  for  error." 

A  bill  of  evceptioBs  was  taken  to  the .  opinion  of 
the  Court ;  aad  a  unit  of  error  wan  brought  in  the 
House  of  Lords,  v^ere  the  foUoiidng  ^[uestions  were 
put'to  ihe  Judges : 

IbL  ^Whether  the  ^commission  set  ibrth  in  the  said 
lecord,  aodttheiiQqwsitionthereQO,  whereby  it  was 
found  tthat  Nioholaa  illume  £asl  of  Ely,  in  the  said 
commiaston  .named»  was  not,  «t  <the  time  of  takiqg 
the  si|id  mquiattiqii,  M^idioi^  or  a  person  of  unsound 
mind,  with  the  Mtura  tof  rtbe  excynition  of  the  sa]4 
ccHBttiftsion,  whidi  we^  given  in  evidence  on  the 
part  of  tibe  defendant  in  ^cpcor  <Kn  the  tnal  of  the  issue 
at^the  bar  of  the  CoiuA^  Kift^s  Bench  in  Michaelmas 
term  in  the  year  1784,  joined  upon  tiie  averment 
taken  by  the  plaintiff  in  error  in  ihi&  said  cauae,  wai^ 
in  point  of  law,  eondUisive  evid^ce  of  the  sanity  oi 
tfae  said  Nicholas  Hume  ISmI  of  Ely,  at  the  timet  of 

• 

taking  the  warrant  of  attorney  set  forth  in  the  piesent 
record,  and  c^  his  capacj^  at  that  time,  as  to  th« 
soundness  of  his  mind,  to  make  )mch  warrant  of  attor^ 
ney,  and  su&r  audi  i^oonftryn  aa  in  the  md  record  j 
so  as  to  justify  the  said  C^f^  of  King's  Sainih  in 
refuaing,  upon  the  trial  ef  the  fiA^resaid  issuer  to  suffix 
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the  plaintiff  in  error  to  go  into  parol  evidence  c^fed 
by  him  to  prove  that  the  said  Nicholas  Earl  of  Ety 
was  of  unsound  mind  at  the  time  of  the  said  wairaiit 
taken  and  acknowledged^  and  the  said  recovery 
suffered? 

2d.  Whether  the  commission  and  the  inquisition 
and  return  thereon,  whereby  it  was  found  thatNicholac 
Hume  Earl  of  Ely  was,  at  the  time  of  taking  the 
said  inquisition,  not  an  idiot  or  a  person  of  unsduad 
mind,  together  with  the  fine,  prascipe^  concord,  and 
caption  of  the  said  fine,  as  likie  wise  the  warrant  of 
attorney  and  the  caption  thereof,  on  the  8th  day  of 
July  17679  as  set  forth  in  the  said  record,  and  what 
part  of  the  said  evidence,  were,  in  point  of  law,  con- 
clusive evidence  upon  the  issue  which  came  on  to  be 
tried  at  the  bar  of  the  Court  of  King's  Bench,  of  the 
sanity  of  the  said  Nicholas  Hume  Eajl  of  Ely,  andctf 
his  capacity  as  to  the  soundness  of  his  mind,  to  make 
such  warrant  of  attorney,  and  sufier  such  recoveiyy 
as  in  the  present  record;  issue  having  been  joined 
^  upon  the  averment  taken  by  the  plaintiff  in  error  00 
the  said  case,  after  the  death  of  the  said  Nicbdas^ 
and  the  said  warrant  <rf*  attorney  and  caption  thereof 
set  forth  in  the  record,  appearing  to  have  been  made 
and  acknowledged  before  the  said  Chief  Justice  of 
the  Court  of  Common  Fleas,  at  the  same  time  that 
the  caption  of  the  said  fine  was  taken  and  acknow- 
ledged by  and  before  him;  and  it  appearing  to  the 
said  Court  upon  the  said  record,  that  the  tenant  to 
the  prtBcipe  in  the  said  recovery  was  miade  by  ^^ 
levied  and  acknowledged  by  the  said  Nicholas ;  so  as 
to  warrant  the  said  Court  of  King's  Bench  in  refiismg^ 
upon  the  trial  of  the  aforesaid  issue,  to  permit  the 
plaintiff  in  error  to  go  into  parol  evidence,  ofl^^''^ 
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him  tp  prove  that  the  said  Nicholas  was  of  unMund 
mind  at  the  time  of  the  said  fine  taken,  and  warrant 

.  of  littomey  acknowledged,,  and  recovery  suffered? 

8d.  Whether,  In. case  where  a  fine  with  proclama- 
tions is  levied  by  tenant  in  tail,  and  the  prascipe  is 
brought  in  the  same  term  gainst  the  conusee  of  such 
fine,  and  a  common,  recovery  sufiered  thereupon, 
such  fine,  pracipe^  and  common  recovery,  are  to  be 
considered  in  law  as  one  common  assurance  or  con- 
veyance, or  as  separate  common  assurances  or  con-* 
veyances. 

As  to  the  first  question,  the  Judges  were,  unani-- 
mouldy  of  opinion,  that  the  commission  and  inquisition 
were  not  conclusive  evidence  of  the  sanity  of  Nicholas 
Earl  of  Ely.  As  to  the  second  question,  four  of  the 
Judges  were  of  opinion,  that  the  acknowledgement  of 

.the  fine  was.  not  conclusive  evidence  of  the  sanity  of 
Nicholas  Earl  of  Ely,  and  three  of  the  Judges  were 

:of  a  contrary  opinion.  And  as.  to  the  third  question, 
the  Judges,  were  unanimously,  of  opinion,  that  the 
fine  and  recovery .  were  to .  be  considered .  as  one  ai^ 

durance. 

The  judgment  of  the  Court  of  King's  Bench  was 
affirmed. 

The  author  has  been  favoured  with  the  fd)owing 
accurate  note  of  Lord  Chief  Baron  Yelverton's  argu- 
ment in.  this  case.  And  as  his  Lordship's  opinion 
coincided  with  that  of  the  majority  of  the  Judges, 
and  also  of  the  Lord  Chancellor,  it  is  presumed  that 
it  must  prove  extremely  acceptable  to  the  profes- 
sion. 
Lord  Ch.  B.  Yelverton.— The  Court  of  King's  Bench 
has  determined, .  and  the  Judges  have  all  agreed,  that 

.  the  inquisition  finding  Nicholas  Earl  of  Ely  not ,  to 
have  been  an  idiot,  or  of  unsound  mind,  is  not  cour 
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elusive  [evidefite  of  his  sain^  at  the  time  <rf'ada)ow« 
led^in^  the  wanuot  of  attorney  mentkned  in  the 
question  :  yo&r  Lof dshipa  have  determined  tbst  tbe 
wsumnt  of  attonn^  is  Mt  m  itseif  concktaive  evidence 
of  tiiesanity  o^Lord  Ely,  at  tbe  time  of  aduiowkdg- 
tng"  such  wammt  \  Imt  that  it  n  a  matter  in  jum,  md 
triable  by  a  jiny:  the  only  remaina^  question,  thm* 
fore^  is,  vrhetber  tbe  fine  be  concloiive  evidence  of 
his  sanity  at  the  time  of  admowledgiiig-  the  wamat 
Tbe  fipe,  I' do  admit,  is  f2«mr  a  judgment^  awiy  in 
that  light,  I  will  beg  leave  leave  to  consid^  it ;  but 
it  is  not  therefrae  GonduBiw  evideiiee  of  tiie  siiiify  of 
the  eonuscMT  io  da  anotinr  act    In  wimfc  easel  judg- 
ments shall  comdode  either  as  pleas  or  aa  evidenee,  is 
no  where  better  defined  than  in  that  learned  ai^guiaent 

of  L<iEd  Chief  JtistioeDeGnyv  n  the  Dacbesi  of 
SuteTrialB.   Kingston's case  t  «Rm,  thalthejudgmenlof  acmat 

p.  261.  of  Concurrent  jiuisdietidn,  directly  upon  tiie  pointi 

is,  asaplea^  a  bar,  or  as  tfvi&nc^  eaacliisi!^  between 
the  same  parties,  upon  the  saascf  ^nutter,  diiectly  in 
question  in^nother  court.  Secondly,  tlwfc  the  jodg- 
^  ment  of  a  court  of  exclusive  jurisdiction,  directljr  spec 
the  point,  is,  in  like  maimer,  conchmive^  ttpoft  tbe 

same  matter,  between  the  same  parties,  comiaig  inci- 
dentally in  questibn  in  another  couot  for  a  diftrent 
-purpose*  But  neither  the  judgment  of  a  cc»ciitreiit 
or  exclusive  jurisdiction  is  evidence  of  any  mstter 
which  came  collaterally  in  question,  though  withifi 
their  jurisdiction;  nor  erf  any  matter  incideiitaBy 
cc^ttizable ;  nor  oi  any  matter  to  be  inferred  by 
argument  from  the  judgment." 

These  rules  are  laid  down  with  so  much  prcdiion 
and  accnracy,  that  there  is  not  a  word  contaised  te 
them  which  has  not  its  sterling  value  y  nor  has  a  case 
•been  cited,  nor  do  I  b^eve  a  case  ca»  be  pot^  whicb 
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doe9  not;  fall  within  tbem ;  for  either  they  are  cas^ 
where  acts  of  parliament  have  egtablished  exclu&ive 
jurisdiction  between  certain  parties  as  the  certifi- 
cates of  commissioners  for  settling'  army  accounts,  or 
^he  proof  of  debts  before  coo^nissiimers  of  bankrupts 
under  the  control  of  the  great  seal ;  or  sentences  in 
jmatnmonial  causes  annulling  a  mEUTiage,  whe|*e  one 
of  the  parties,  in  a  civij  suit^  claimed  a  title,  or 
founded  a  de&nce  upon  such  marriage )  or  senten^^ 
of  exclusive  jurisdiction,  acting  directly  in  rem^  and 
to, which  all  the  world  are  supposed  to  be  partiesi  as 
condemnations  in  the  Court  of  Exchequer^  which  are 
had  by  public  proclamaticmfi^  inviting  all  persons 
whatsoever  to  come  in  .an4  clain[i  their  pri^perty. ;  or 
tiie  sepitences.  of  Admiralty  Courts,  whiqh  judge  be- 
tween nation  and  nation,  and  from  whose  deciuon 
^re  lies  no  appeal  but  to  tiMd  sword.  But,  in  all 
these  case9,  the  parties  to  the  suits,  or  the  parties 
figajnst  whom  the  evidence  was  recesived,  were  parties 
t^  the  sentences,  and  had  ^qui^^p^d  under  them,  or 
derived  under  those  who  had}  or  tjiiey  were  sentences 
}n  9uits  to  which  all  peiMns  were  or  might  have  been 
parties. 

Now,  if  a  fine  were  like  an  ordina^  judgvient  of 
ft  court  of  competent  jurisdiction,  it  would  not  be 
conclusive  evidence  in  the  present  instance,  and  for 
these  reasons ;  because  there  is  no  act  of  parliament 
which  has  made  a  fine  under  the^  circumstances  con*- 
clusive  against  a  remai|ider-man ;  the  rem^ainder-man 
does  not  claim  under  the  fine^  he  n^yer  could  be  said 
to  acquiesce  under  it,  because  he  could  not  impeach 
it,  he  is  no  party  to  it,  nor  does  he  clsdim  under  any 
man  who  is.  And  though  I  must  acknowledge  that 
fines  do  in  some  respects  stand  on  a  ground  pecjiiliar 
Jo  themselves,  a  ground  wherepn  the.  wisdom,  of  our 
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•ancestors  hath  placed  them;  for  the  assurance  of  titled 
and  quieting  of  possessions ;  yet  I  must  say,  that 
that  memorable  act,  which  gives  to  fines  their  present 
»  force  and  efficacy,  which  directs  their  operation,  and 
where  they  operate  has  made  them  irr^istible,  dow 
not  in  any  of  its  provisions  materially  dcfpart  from 
those  rales,  under  which  other  judgments  have  been 
held  to  be  conclusive :  im  the  eflfect  oi  that  act  i$ 
two-fold.  Under  that  act  a  fine  with  proclamations, 
by  tenant  in  tail,  -  whether  the  proclamations  arfe 
finished  in  his  lifetime  or  not,  will  bar  the  issue  in 
tail.  But  why  ?  because  the  fine  is  qucM  a  judgment; 
and  the  issue  in  tail  claims  the  -estate  through  his 
ancestor;  whose  right  was  barred  by  the  judgment-^^ 
Again,  by  that  statute,  a  fine  with  proclamations,  if 
five  years  after  the  title  accraed  are  suffered  to  pass 
without  claim,  will  bar  every  man  who  does  hot  come 
within  the  savings  of  that  act.  But  why  ?  because 
there  the  fine  acts  quoA  m  rem ;  for,  by  the  procla« 
mations,  all  men  are  invited  to  daim,  if  any  right 
they  have ;  and  having  failed  to-do  so  within  the  time 
prescribed  by  law,  they  are  therefcn^e  barred.  Btit 
'  the  case  of  the  plaintiff  in  error  does  not  fall  within 
either  of  these  conclusions ;  for  he  is  not  the  issue  in 
tail  of  the  conusor  of  the  fine,  nor  is  the  fine  pro- 
duced  against  him,  as  a  judgment  to  bar  hisri^t. 
If  the  defendant  in  error  intended  to  make  that  use 
of  it,  he  ought  to  hiive  pleaded  it  to  the  writof  error^ 
and  have  given  the  plaintiflTan  opportunity  of  rej^yin^ 
-that  he  claimed  within  the  five  years,  or  that  he  came 
within  the  savings  of  the  act.  The  fine  is  therefore 
ofibred,  not  as  a  bar  to  the  right  of  the  plaintiff  in 
error,  by  its  own  force,  but  as  conclusive  evidence  of 
the  canity  of  a  conusor  to  do  another  act,  which  is  a 
bar  to  his  right.    And  so,  though  it  does  not-bar  the 
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rights  it  takes  vmcy  the  remedy ;  and  though  it  would 
Bot  conelnde,  if  pleaded  as  a  judgment,  yet,  when 
efiered  as  a  piece  of  evidence,  it  shall  iiave  the  magic 
virtue  of  sealing  up  the  lips  of  the  court  and  the  jury, 
the  parties  and  the  witnesses.— But  I  know  of  only 
one  case,  where  it  has  been  held  that  a  fine  is  conclu- 
sive td  the  capacity  of  the  conusor  to  do  another  act, 
and  this  is  the  case  of  a  fine  and  a  deed  leading  the 
nes  of  that  fine.    In  that  case,  it  has  certainly  been 
held  for  kw,  that  a  man  whose  right  is  by  law  bamu 
ble  by  a  fine,  shall  not  be  received  to  aver  against 
the  capacity  of  the  conusor  to  execute  the  deed ; 
because  it  is  said,  the  fine  is  the  principal,  and  the 
deed  the  accessary ;  and  a  man  who  is  enabled  to  do 
the  principal,  shall  not  be  held  disabled  to  do  the 
accessary.    But  that  rule  of  law  was  adopted  through 
necessity,  because  all  fines  operate  to  uses,  and  uses, 
tf  e  governed  by  the  intent.  Whereas,  if  the  deed  were 
avoided,  the  fine  would  no  lo^er  operate  to  the  uses 
to*  which  it  was  intended  to  enure,  and  so  the  fine 
would  in  effect  be  avoided,  because  the  uses  of  it 
could  not  take  ^ace.     But  to  apply  that  rule  to  the 
case  of  a  fine  and  recovery,  it  would  be  necessary  to 
establish  two  positions^  neither  of  which  is  true.  First, 
that  the  fine  is  the  principal,  and  the  recovery  the 
Accessary ;  and,  secondly,  tliat  if  you  avoid  the  reco- 
very, you  also  avoid  the  fine.    But  there  is  not  a 
single  saying  in  the  books,  that  the  fine  is  the  prin-> 
cipal,  and  the  recovery  the  accessary ;  for  the  only 
use  of  making  tlie  tenant  to  the  prceeife  by  fine,  is^ 
to  put  the  evidence  of  there  being  a  good  tenant  to* 
the  praecipe  on  record ;  and  though  you  ^lould  avoid 
^  recovery,  the  fine  will  nevai^heless  stand ;  for  the 
writ  of  error  does  not  impeach,  nor  will  the  judgtaent 
readi  iL    And  vke  versor  though  tibe  fine  should  be 
Voi-V.  Nn 
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hereafter  avoided,  yet  the  recovery  could  not  be 
thereby  avoided^  if  it  were  otherwise  good.  And 
with  respect  to  a  recovery,  an4  a  deed  leading  the 
uses  of  a  recovery,  the  law  is  the  very  reverse  of 
-what  it  is  in  the  case  of  a  fine,  and  a  deed  leading  the 
4ise  of  a  fine.  In  the  case  of  a  recovery  and  deed, 
the  deed  has  in  more  instances  than  one  been  held  to 
be  the  principal,  and  the  recovery  the  accessary ;  and 
accordingly  a  party,  whose  right  would  be  otherwise 
barred  by  the  recovery,  has  been  allowed  to  impeach 
the  sanity  of  the  vouchee,  at  the  time  of  the  execu- 
tion of  the  deed,  and  so  avoid  the  operation  of  the 
recovery.  But  it  seems  to  be  conceived  that  there 
is  a  something  or  other  in  this  case,  which  distinguishes 
it  out  of  the  ordinary  rules  of  law.  I  will  therefore 
beg  leave  to  examine  what  that  something  is,  by 
applying  myself  immediately  to  the  interrogatories 
contained  in  the  question.  And,  first,  the  question 
imports  a^  doubt,  whether  two  or  more  acts  do,  io 
point  of  law,  make  one  and  the  same  assurance :  the 
capacity  of  the  agent  to  do  one  act  does  not  conclude 
to  his  capacity  to  do  the  other;  and  consequendy, 
whether  the  capacity  of  Lord  Ely  to  levy  the  6n^ 
does  not  conclude  his  capacity  to  acknowledge  the 
wa^rrant  of  attorney :  but  my  answer  is,  that  there  is 
only  one  instance  in  which  the  capacity  of  an  agent 
to  do  one  act,  concludes  to  his  capacity  to  do  another, 
where  the  two  make  one  assurance  ;  and  that  is  the 
case  of  a  fine  and  deed  leading  the  uses ;  but  in  eveiy 
other  case  but  that,  1  answer  in  the  native ;  and  I 
prove  the  truth  of  my  answer  thus  :-»-If  a  man  had 
levied  a  fine  twenty  years  ago,  with  intent  to  make  a 
tenant  to  the  praecipe  in.  a  recovery  then  intended  to 
be  suffered,  and  the  recovery  is  not  suffered  for  twenty 
years  afler,  the  fine  and  recovery  are,  in  point  of  lav» 
one  and  the  same  assurance,  as  njuch  as  if  they  were 
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both  of  the  same  term ;  and  yet  no  man  in  his  senses 
will  say  that  a  fine  levied  twenty  years  ago,  is  conclu- 
sive evidence  of  the  sanity  of  the  conusor  twenty 
years  after.  But  then  the  question  asks,  where  two 
acts  are  done  at  one  and  the  same  time,  and  one  of 
those  acts  is  in  itself  conclusive  evidence  of  the  capa- 
city of  the  agent  to  do  that  act,  shall  it  not  be  con- 
clusive evidence  of  his  capacity  to  do  the  other.  But 
my  answer  to  that  question  is  also  in  the  negative  ; 
because  if  it  were  otherwise,  then  the  act  which  is  in 
itself  conclusive  evidence  of  the  agent's  capacity  to 
do  that  act,  would  be  conclusive  evidence  of  his  ca- 
pacity to  do  any  other  act  whatsoever,  whether  it  made 
a  part  of  the  same  assurance  or  not.  And  so  if  an  . 
idiot  levied  a  fine,  (and  the  history  of  the  law  proves, 
that  idiots  have  been  received  to  levy  fines,)  and  at 
the  same  time  made  his  will,  that  fine  would  be  con- 
clusive evidence  of  his  capacity  to  make  such  a  will, 
which  no  man  in  his  senses  will  maintain.  But  the 
question  inquires  farther,  whether,  where  two  acts, 
^e  one  of  which  is  conclusive  in  itself,  and  the.  other 
not,  make  but  one  assurance,  and  are  done  at  one 
and  the  same  time,  these  two  circumstances  put  toge- 
ther, do  not  make  one  act  conclusive  evidence  of  the 
capacity  of  the  agent  to  do  the  other.  But  I  answer, 
not ;  because  I  believe  no  two  acts  can  be  supposed 
more  intimately  connected  with  each  other,  both  in 
unity  of  time  and  of  assurance,  than  a  will  of  a  real 
and  a  personal  estate,  written  upon  one  and  the  same 
piece  of  paper  or  parchment,  and  subscribed  by  one 
and  the  same  signature ;  and  yet  it  is  clear  law,  that 
though  the  probate  of  such  a  will  is  conclusive  evi- 
dence of  the  sanity  of  the  testator  to  make  such  will, 
yet  it  is  by  no  means  conclusive  evidence  of  his 
capacity  to  dispose  of  his  real  estate.     And  why  ? 
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evidently  because  the  capacity  of  the  party  tt  do  the 
two  acts  is  tnahte  by  difibrent  jurisdictioiis.  AjA 
the  same  reasoa  aprpli^  to  the  case  (^  the  fifie  aoii 
the  warranl  of  attorney ;  fw  aa  the  capacity  af  tk 
tertatodP  m  th^  fifst  case  is  triable  by  the  Jivigeof  tlie 
Spiritual  Coiurt^  as  to  the  peffsowl  estate,  ai>d  Ui 
capacity  as  ta  his  feal  esla^  by  a  jury ;  so  in  ti^  Utttf 
case  the  c^adity  of  the  conusor  to  levy  the  fios  tf 
triable  by  the  fii>e  itself*  and  bis  capacity  to  sckoov- 
led^  the  wanaikt  is  triable  by  a  jwy*  Vtm  all 
which  I  am  warranted  tQ  lay  it  dpvRQ  as  a  giv«oi 
pontion^  that  the  mpecii^  of  a  pai^  to-do  oo^  aod 
i$  not  Qoochisive  ta  hia  cafacity  to^  dp  aAOtberi  ifbi» 
capacity  aa  to  that  othei:  be  triable  by  a  di^toeot 
jurisdicticMii  whethoic  the  two  acts  maki^  one  sad  tbt 
same  assovan^i,  or  are  done  at  ooe  and  tba  saw 
tim^e^  or  nolv 

It  witt  thw  perhaps:  be  askedf.  What  I  aod  basthe 
&ieno  ppe.]|eti<w  ?  is  it  noieve»  evidence?  I  aowm 
that  it  has  aU.  the  oipenaiAon  it  was  evcgr  intended  to 
have;  it  has  made  a  good  tenant  to  tibe  |m&cj|»^  asd 
has  put  the  evidence  of  it  on  record ;  and  if  t&e 
plaintiff  in  error  had  assigned  for  ern)r,»  that  tfaw 
waa  nota  good  t^iaoA  to^ the jpr^^ci^e^  be  wouldhaa/t 
been  concluded  by  the  fiiie :  and  fiijl^i:>  if  the  fia^ 
had  been  {deaded  to  thev«it  of  error,  as  a  fine  vitb 

proclamatioiiSy  iq^o^  which,  five  years  af]ter  tbe  titli^ 
accrued  had  runt>  without  any:  claim^  and  tbst  tiw 
jdamtiff  m  errQr  could  not  BSply  that  he  had  claimed 
within  the  five  years^  or  tbut  he  came  within  tbe 
savings  of  the  statute^  he  wouU  in  li^  manner  ba^ 
been  haired  by  tbe  fine-  But  as  the  case  is^at  present 
ctrcumstenced^  the  fine  proves  nothing  oomchisively 
but  its  own  existence^  I  say  it  proves  nothing  ^^^ 
dusively  but  that :  but,  when  I  say  ao^  I  would  sot 
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hi  understood  to  mean,  that  it  is  not  t^vid^nce  to  go 
to  a'jtiiy  J  for,  on  the  contrary,  I  think  it  is  evidence, 
and  evidence  of  the  most  persuasive  nature,  but 
especidly  when    coupled  with  the  inquisition  and 
warrant  of  attorney  :  for  though  I  cannot  subscribe 
to  the  dodtrine  which  the  question  seems  to  insinuate, 
that  a  legal  conclusion  admits  of  degrees  of  compa- 
rative strength,  oi*  that  it  is  more  ot  less  conclusive 
at  different  times ;  and  Hiough  I  can  no  more  admit 
that  three  pieces  of  evidence,  none  of  which  is  coil- 
elusive  in  itself,  do  altogether  amount  to  a  conclusion, 
any  more  thto  I  can,  that  three  cyphers  make  a  unit ; 
yet  I  feel  v^y  sensibly  that  persuasive  evidence  may 
be  more  or  less  strong  according  to  its  nature^  and 
that  three  pieces  of  evidence,  tending  to  establish  one 
imd  the  same  fact,  are  stronger  evidence  than  one 
of  them  would  be  singly*    And  therefore,  upon  the 
whole,  my  answer  to  the  second  question  is,  that 
the  inquisition^  the  fine,  and  the  warrant  of  attorney, 
are  not  in  any  case  which  has  been  put.  singly,  or 
ahogether,  conclusive  evidence,  so  as  to  warrant  the 
jud^ent  of  the  Court  of  Sang's  Bench. 

€8«  An  avermetit  may  also  be  made  that  the 
^^tachee  died  before  the  judgment  was  given^  where 
ineh  vouchee  appeared  by  attorney. 

M«  Thusi  in  the  case  of  Wynne  v.  Wynne^  one  of  ^ote,  c.  3. 
Ch6  quettions  was,  whether  the  plaintiff  in  error  x^as  i  wjb.  r. 
Hot  estopped  to  ass^n  the  death  of  the  vouchee  to  ^^' 
We  happened  on  the  10th  of  May,  which  was  before 
the  jttdgm^t  was  given }  when  it  appeared  upon  the 
f^e  of  the  record  that  she  appesffed  by  attorney  on 
the  tetum-iky  of  the  writ  or  summons,  which  was 
thelGihofMay. 

The  Court  was  clearly  of  opinion,  that  the  death 
tf  the  vouchee  before  judgment  was  not  contrary, 
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but  a  matter  collateral  to  the  record,  and  properly 
assignable  for  error,  and  triable  by  a  jury :  for  all  the 
record  said  was,  that  the  vouchee  appeared  by  her 
attorney;  it  did  not  say  any  thing  of  her  actual 
existence  at  the  time,  but  put  a  matter  in  issue, 
which  was  properly  triable  by  the  country. 
Must  be  25.  The  statute  10  &  11  Wm.  III.  c.  4.  has  been 

^thmTwen-  stated  in  the  former  Title,  by  which  it  is  enacted, 
ty  Years.  that  a  writ  of  error  to  reverse  a  common  recovery 
§  22.  '  ^  "  niust  be  brought  within  twenty  years  after  such  reco- 
very has  been  suffered,  and  not  within  twenty  years 
after  the  accruer  of  the  title  to  the  lands. 
Lloyd  V.  26.   A  writ  of  error  was  brought  19  Geo.  II.  to 

^Stra*i257  r^v^''^  *  common  recovery  which  was  suffered  in 

5  Ann.  The  defendant  pleaded  this  statute  in  bar, 
the  writ  of  error  not  having  bfsen  brought  within 
twenty  years  after  the  recovery  was  sufiered  :  to  which 
it  was  answered,  that  the  plaintiff's  title  did  not  accrue 
until  the  death  of  one  of  the  vouchees  without  issue 
in  the  year  1739.  After  several  arguments,  the 
Court  determined  that  the  writ  of  error  did  not  lie ; 
because  the  statute  10  &  11  Wm.  III.  was  made  to 
quiet  possessions,  and  to  fix  a  certain  period  beyond 
which  fines  and  recoveries  should  not  be  impeached; 
for  the  words  of  the  statute  are  express,  "  twenty 
years  after  such  fine  levied  or  recovery  suflered." 
And  it  has  not  the  words  which  are  in  the  statute  of 
fines,  viz.  after  the  title  accrued.  The  terminus  a 
quo  is  the  time  when  the  recovery  is  suffered  ;  and  if 
that  was  once  exceeded,  there  would  be  no  knowing 
where  to  stop.  A  reversioner,  after  an  estate^  tail 
which  had  subsisted  above  a  century,  might  upon  this 
principle  be  allowed  to  reverse  a  common  recovery  j 
whereas  persons  in  reversion  were  never  the  objects 
of  the  Legislature's  care.    It  was  sufficient  that  they 
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had  a  chance  of  the  reversion's  vesting  within  the 
twenty  years,  in  which  case  they  might  bring  a  writ 
of  err^rf  but  not  afterwards. 

27*   A  person  may  bar  himself  from  bringing  a  How  it  may 
writ  of  error  to  reverse  a  common  recovery,  by  the  ^.^^.f^,,^ 
same  means  by  which  he  may  bar  himself  from  bring-  §  24. 
ing  a  writ  of  error  to  reverse  a  fine.    Thus  Pigot 
says,  "  If  he  who  sniFers  a  common  recovery  levy  a  pa.  169. 
fine,  or  make  a  feofiment,  he  cannot  have  a  writ  of 
error  to  reverse  if 

S8.  A  release  of  errors  from  the  common  vouchee 
cannot  be  pleaded  in  bar  of  a  writ  of  error  to  reverse 
a  common  recovery. 

29.  In  a  writ  of  error  to  reverse  a  common  reco-  Norrice  v» 
very,  the  defendant  pleaded  a  release  of  all  errors  ^^"^w^^^o 
by  the  last  and  common  vouchee. 

It  was  resolved  by  all  the  Judges  that  such  a 
release  could  not  be  pleaded;  for  the  common 
vouchee  was  put  in  only  for  form,  and  in  truth  he 
rendesed  nothing;  therefore  it  was  against  reason 
that  his  release  should  bar  others  that  suffered  the 
loss,  and  were  entitled  to  have  a  remedy  by  the 
reversal  of  the  judgment. 

50.  As  a  common  recovery  can  only  be  reversed  A  Recovery 
by  a  writ  of  error,  or  some  proceeding  of  a  simUar  S''  ^' 
nature,  to  which  none  are  entitled  but  those  who 

have  an  immediate  interest  in  the  lands,  the  law 

allows  all  strangers,  whose  interests  are  afiected  by  a 

common  recovery,  to  falsify  it.   And  it  is  laid  down 

by  Booth,  in  his  Law  of  Real  Actions,  chap.  24,  that 

a  common  recovery  may  be  falsified,  1%  by  entry  p^ot,  U9^ 

and  plea ;   2*",  by  action ;    3%  by  action  and  plea ; 

and  4*>,  by  plea  only. 

51.  A  conunon  recovery  may  be  falsified  and  inva- 
lidated on  a  trial  in  ejectment ;  for  if  a  common  reco- 
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very  ia  given  in  evidencey  and  set  up  by  way  of  de* 
^  fence,  the  plaintiff  may  show  any  defect  in  the  recot 
veiy ;  and  "if  the  Court  is  of  opinion  that  the  reco- 
very is  void,  and  the  plaintiff  entitled  to  recover, 
such  recovery  is  completely  falsified,  as  tp  that 
action. 

3$i  Thus,  it  may  be  shown  that  the  person  agaii^t 
whom  the  writ  was  brought  had  no  estate  of  freehold 
in  the  land  at  the  tune  ^  and  the  cases  of  Dormer 
v.  Parkhurst,  Goodtitle  v.  Chandos,  and  Taylor  v. 
Horde,  whiph  have  been  already  stated,  are  instances 
of  recoveries  falsified  in  ejectment,  for  want  of  a 
good  tenant  to  the  prcedpe. 

1  Vesey,  403.      S3,   In  the  case  of  Sir  Butler  Wentworth,  which 
3  Atk.  313.    ^^  ^^  ^^  ^^^  y^^  ^f  jj^^  ^^^^  ^  Common  Pleas  in 

Mich.  J  744,  evidence  of  weakness  of  understanding 
was  admitted  to  invalidate  the  deed,  by  which  a 
tenant  to  the  prwcip^  was  made,  for  the  pjurpose  of 
suffering  a  common  recovery  y  and  the  e^ct  of  the 
recovery  ^as  by  that  meaijis  defeated, 
ante,  §  22.        34.  In  the  case  of  Hume  v.  Bujrton,  J.cvd  Chaq^ 

cellor  Liffi>rd  cited  the  ca^e  of  Jones  ex  d^m.  Half 
v.  Cave,  tried  at  Hereford  at  the  X^t  assises  in 
1765,  by  iSir  Eardley  Wilmpt,  in  which  evidence 
was  admitted  to  prove  the  weakness  of  understanding 
of  a  vouchee  in  a  common  recovery,  wh^  appe^ji^ 
by  attorney,  agad  the  recovery  was  by  that  m^i^na  ji^ 
validated. 

A  motion  was  made  the  next  term  fpj:  a  new  tnaj^ 

on  account  of  misdirection  of  the  Ju^ge,  and  it  W4^ 

contended  that  such  evidence  ought  i^iot  to  }iav^ 

been  admitted ;  but  the  motipn  was  refused. 

By  a  Tenant      86.  At  common  law,  if  the  tenapt  of  the  freehold 

1  inst?"6  a.  ^^  suffered  a  conjmaon  recovery,  it  operate^  aa  a  g^od^ 

bax  to  all  terms  tor  years  derived  out  of  t^e  fxe^Viv 
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for  the  parson  who  reeovered  the  lands  was  supposed 
to  come  in  hj  a  title  paramounty  so  that  he  was  not 
bound  by  the  leases  of  the  person  against  whom  he 
recovered :  besides,  a  termor  for  years  could  not  in  Plowd*  83. 
any  case  falsify  a  common  recovery. 

36.  By  the  statute  of  Gloucester,  1  Edw.  L  c/ 11. 
a  remedy  was  given  to  the  lessee  for  years,  by  way  of 
receit  and  trial,  whether  the  recovery  was  upon  good 
title,  or  by  way  of  collusion ;  and  in  case  it  appeared 
that  the  recovery  was  by  collusion,  then  the  lessee 
for  years  was  permitted  to  enjoy  his  term,  and  the 
execution  was  staid  until  the  determination  of  the 
term. 

87.  The  operation  of  this  statute  not  having  been  Bro.  Ab.  tii. 
fpund  sufficiently  extensive,  another  act  was  made,  ^^J^^^' 
U  Hen.  VIIL  c.  15,  whereby  it  is  provided,  that  a  198.' 220. ' 
tenant  £ox  years  may  falsify  a  iagned  recovery  had    ^^  ' 
against  the  person  in  reversion. 

SS.  Although  a  common  recovery  can  only  be  re-^  Coum  of 
versed  by  the  Court  of  C.  P.  in  the  first  instance,  ^***^y- 
and  by  the  Court  of  K.  BL  upon  a  writ  of  error  firom 
the  Couit  of  C.  P.,  yet  the  Court  of  Chancery  can.  Tit. 35. c.  14. 
in  fact,  invalidate  a  common  recovery,  where  it  ap«  f  ^^* 
peaurs  to  have  been  obtained  by  fraud  or  imposition^ 
by  compelling  the  recoveror  to  convey  die  estate  to 
the  person  who  is  entitled  in  equity  to  have  k,  or- 
by  dei^laring  the  recoveror  to  be  a  trustee  for  such 
person* 

99*  Wbeie  a  person  who  was  deaf  and  dumb  suf^  Femt  t. 
ftred  a  coQunon  neovery  of  entafled  lands,  assisted  f  ^J[j^£q. 
by  his  uncle,  and  then  settled  the  same  to  certain  695. 
uses }  upon  the  circumstances  of  the  case  it  appeared 
he  had  done  noihhig  but  what  in  conecieBce  heougfeit 
ta  have  done,  yet  being  under  these  circumstances^ 
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the  Lord  ChanceUor  said  he  ought  to  be  taken  care 
of  in  equity ;  and  it  appearing  that  the  uncle  was  con* 
cemed  in  point  of  interest,  the  settlement  was  set 
aside.  But  had  he  been  assisted  by  an  able  and 
faithful  relation,  that  was  not  interested,  equity  would 
not  have  relieved  him  in  so  reasonable  an  act  as  this 
appeared  to  be. 

40.  A  court  of  equity  will  also  restrain  the  ope- 
ration of  a  common  recovery  to  those  purposes  for 
which  it  was  intended,  and  will  not  allow  it  to  have  a 
more  extensive  effect. 
Stanhope  v.        *!•  Where  a  father,  on  his  son's  marriage,  by  lease 
Thacker,        and  release  conveyed  lands  to  trustees  and  their  heirs, 
435.  '  to  the  use  of  the  father  for  life,  remainder  to  his  wife 

for  life,  remainder  to  the  son  for  ninety-nine  years, 
if  he  should  so  long  live,  remainder  to  trustees  during 
his  life  to  support  contingent  remainders,  remainder 
to  the  son's  intended  wife  for  life  for  her  jointure, 
remainder  to  the  first  and  every  other  son  of  that 
marriage  in  tail  male,  remainder  to  the  daughter  or 
daughters  of  that  marriage  and  the  heirs  of  their 
bodies,  till  they  should,  out  of  the  rents,  issues,  and 
profits  have  received  3000/.,  remainder  to  the  heirs 
of  the  body  of  the  son,  remainder  to  the  second  son 
of  the  father,  and  to  his  first  and  other  sons,  remain- 
der to  the  right  heirs  of  the  son  for  ever.  The  mar- 
riage took  effect,  and  they  had  only  two  daughters, 
who  being  in  possession  after  all  the  other  estates  de- 
termined which  were  precedent,  suffered  a  recovery 
to  the  use  of  themselves  and  their  heirs }  and  one 
question  in  this  case  was,  whether  by  this  recoveiy 
the  remainders  were  not  barred.  And  it  was  aigued 
that  they  were,  because  the  primary  intention  of  this 
limitation  was  to  make  them  tenants  in  tail,  and  the 


Title  XXXVI.   Recwery.    Ch.  xi.  §  41—43.  nss 

raising  of  the  3000/.  was  but  a  secondary  intention 
thereof;  and  when  they,  being  so  tenants  in  tail,  suf- 
fered a  recovery,  this  barred  their  estate  tail,  and  the 
remainders  depending  thereon.    But  the  Lord  Chan- 
cellor was  clear  of  opinion,  both  upon  the  first  speak- 
ing to  it,  and  the  next  day  after,  that  this  was  but  in 
the  nature  of  a  security  for  the  3000  /. ;  and  though 
the  recovery  barred  the  estate  tail  and  remainders  at 
law,  yet  the  daughters  were  but  in  the  nature  of 
trustees  (after  the  3000/.  raised)  for  those  in  remain- 
der ;  that  before  the  recovery  they  had  but  an  estate 
tail  for  their  security  for  that  sum ;    that  after  the 
recovery  they  had  the  fee-simple*;  but  still  the  same 
in  a  court  of  equity  was  but  a  security  till  that  money 
Mras  raised;    that  those  in  the  remainder  had  the 
equity  of  redemption  in  the  same  manner  as  the  per- 
son  who  made  that  security  would  have  had  if  no 
such  limitation  in  remainder  had  been ;    therefore 
they  might  at  any  time,  by  paying  off  that  3000/. 
determine  the  estate  of  the  daughters,  and  then  the 
daughters  would  be  but  trustees  for  them. 

42.  Where  a  person  is  prevented  from  sufiering  a 
common  recovery  by  force  and  management,  the 
Court  of  Chancery  will  compel  the  parties  to  act  as 
if  the*  recovery  had  been  sufiered. 

43.  Thus,  where  Lord  Waltham  being  tenant  in  Luttrellv. 
tail,  and  meaning  to  sufier  a  common  recovery,  and  ^^^^'  g«g 
by  will  to  give  real  interests  to  his  wife,  Mr.  Lut- 

trell,  who  by  his  marriage  had  an  interest  to  prevent 
the  entail  being  barred,  did,  by  force  and  manage- 
ment, prevent  the  testator  from  executing  the  deed 
to  make  the  tenant  to  the  prcecipe. 

Lord  Thiulow's  opinion  was  clear,  that  though  at 
law  Mr.  Luttrell's  lady  was  tenant  in  tail,  and  which 
made  it  stronger,  she  was  no  party  to  the  transaction^ 
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yet  neither  he  nor  any  one  else  could  have  &e  bi- 
nefit  of  the  fraud ;  and  the  jury,  upon^  an  issue  di- 
rectedy  having  found  that  the  recovery  was  fiBO- 
duientiy  prevented.  Lord  Thurlow  held^  even  in 
fiivour  of  a  volunteer,  that  the  tenant  in  tail  should 
not  take  advantage  of  the  iniquitous  act,  though  she 
was  not  a  party  to  it ;  and  the  estate  was  coQsidered 
exactly  as  if  the  recovay  had  been  sufifexed. 
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5.  Surrender • 
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may  be  made. 
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to  the.  Surrender, 
60.  Surrenders  by  Way  of  Udortm 

70.  ASwrfenderwiUmt-dMrof. 

a  contingent  Remainder. 
74.  A  Surrender  and  Se-sur^ 

render  alfBr  the  Deseent. 
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ders. 
99.  A  Surrender  is  sometimes 

sfBtppHedUn  Smutty • 
tOfi.  Agreemmt  to  smrrmder. 


SsCTIOfN   1. 

rftai^   been   aheftdy   sIiowd^   that   eepyholdimi  Alienation  by 
being  mere  tenants  at  i;rifl>  cannot  alien  their  xj^^i"'c.3. 
estates  l^  feoffinent  or  other  asmmnce  at  common  §  18. 
law  J  but  by  the  custom  of  all  manors  in  whfd)^  this 
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kind  of  property  is  to  be  found,  every  copyholder 
has  a  power  of  transferring  his  estate  to  any  other 
person,  by  surrendering  or  yielding  it  up  to  the  lord 
of  the  manor,  in  trust  that  he  may  grant  it  out  again 
to  the  person  named  in  the  surrender,  which  is  there- 
fore called  an  alienation  by  custom* 

S.  This  practice  is  as  ancient  as  the  time  of  Brae- 
Lib.  2.  c.  8.  ton,  who  says — Si  autem  viUanus  socknumnus  villanum 
fo.26  6.        socagium   ad  aUum   transpsrre  Mluerit,  prrus  iOud 

resHtuat  dammoy  vel  servienti^  si  donurms  prcesens  turn 
Jueritj  et  de  manibus  ipsorum  fiat  translatio  ad  aUum, 
tenendum  Ubere,  vel  in  socagio^  secundum  quod  domino 
placuerit;  quia  ille  villanus  socknumnus  non  hahet 
potestatem  tranjerendij  cum  tiberum  tenementum  non 
habeat,  sed  dommus. 

3^  In  the  case  of  free  copyholds  or  customary  free- 
holds, the  mode  of  ahenation  has  always  been  the 
same  as  in  common  copyholds.      Thus,  BractOD 
209  a.  says — Dare  enim  non  possunt  tenementa  suoy  nee  ex 

causa  donationis  ad  alios  tran^erre^  non  magis  quam 
viUani  puri ;  et  unde  si  transferre  debeant,  restiiuant 
ea  domino  vel  baUivOy  et  ipsi  ea  iradtmt  aliis,  in  vHk- 
nagium  tenenda. 

4.  The  process  in  most  manors  is,  that  the  tenant 
surrenders  his  estate  to  the  lord,  in  trust  to  be  again 
granted  by  him  to  such  persons  and  for  such  uses  as 
are  mentioned  in  the  surrender.  This  surrender  must 
be  presented  by  the  jury  or  homage  of  the  manor, 
and  found  by  them  upon  their  oaths,  and  then  the 
lord  grants  the  land  to  the  person  named  in  the  sur- 
render, to  hold  by  the  ancient  rent  and  customaiy 
services,  and  thereupon  admits  him  tenant  to  the 
copyhdid  by  the  delivery  of  a  rod;  a  glove,  or  the 
like,  in  the  name  of  corporal  seisin  of  the  lands  and 
tenements. 
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This  mode  of  alienation  therefore  consists  of  three 
parts— the  surrender,  the  presentment,  and  the  ad- 
mittance. 

5.  A  surrender  is  a  yielding  up  of  the  estate  by  Surrender. 
the  tenant  to  the  lord^  for  the  piupose  of  being  re- 
granted  to  some  other  person.     The  form  of  it  is 

thus  i^^Ad  hanc  curiam  venit  A.  et  sursum  reddidit 
in  eadem  curia  unum  messuagium,  S^.  in  manus  domim 
ad  usum  B.  et  fueredum  suonrni. 

6.  Lord  Coke  says,  the  word  surrender  is  voca-  Cop»  §  39. 
hdum  artis;  and  therefore,  where  a  surrender  is  ne- 
cessary,   if  this  word  be  wanting,  all  other  words 

used  in  ordinary  conveyances  >are  insufficient  .  tQ 
transfer  a  copyhold  estate ;  for  as  a  copyholder  is 
tied  to  a  particular  mode  of  conveyance,  so  he  is  re- 
strained to  a  particular  form  of  words. 

7*  Lord  Coke  also  says,  that  a  surrender  is  rather  Idem, 
a  manifesting  of  the  grantor's  intention,  than  o^ 
passing  away  any  interest  in  the  possession ;   for  till 
admittance  the  lord  takes  notice  of  the  grantor  as 
tenant^  and  he  shaU  receive  the  profits  of  the  lands  to 
his  own  use,  and  shall  discharge  all  services  due  to  I>a?ie  v. 
the  lord  :    hence  it  is  held,  that  till  admittance,  the  2 cha. Its' 
surrenderor  is  a  trustee  for  the  person  to  whom  the  2Freem.i57. 

,      •  .  '1  Term  R« 

surrender  is  made.  601. 

8.  Every  copyholder  may  surrender  his  estate  in  1  Ipst.  59  a^ 
court  without  alleging  any  particular  custom  for  it : 

so  a  copyholder  may  surrender  to  the  lord  himself 
out  of  court,  without  a  special  custom. 

9.  A  surrender  out  of  court  to  the  steward  of  the  4  Rep.  30  h^ 
manor  is  also  good,  by  the  general  custom  of  all 
manors,  though  the  steward  be  only  appointed  by 

parol ;  and  Lord  Coke  says,  by  the  surrender  out  of  l  Inst.  62  «. 
court,  the  copyhold  estate  passes  to  the  lord  under  a  ^ 
secret  condition,  that  it  be  presented  at  the  next 
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cotxrt,  ac<;o»ling  to  the  cU9tmn  of^  the  mmiDf  3  and 
therefore  if,  after  such  a  snrreitdeti  atid  before  the 
next  court)  he  who  made  the  surrender  dies,  yet  tJie 
surrender  mSi  be  good. 
Id.  59  a.  la  A  surrender  out  of  court,  by  the  hands  of  t#e 

or  three  tenants  of  the  manor,  cat  by  the  hands  i^  the 

bailiff  or  t^^t^  or  of  any  other  person,  must  be 

immnted  by  a  special   custom,    and   particularly 

pleaded. 

PkurlcerT.  II.  A  suTTetider  of  a  cOfiyhdid  to  a  depH^  cxf  a 

1  LdL  Raym.  ^^^V  Steward,  out  of  court,  is  good,  because  be  ^  A 

C58.  steward  de  facto  at  the  tiitie^ 

Co.Cop.§34.      12.  A  copyholder  may  surrender  in  court  by  at* 

cwe^ '       tomey,  without  a  special  c«stoni  to  warr^t  it  j  fcr 

9  Rep.  75.      he  may  surrender  by  the  general  cnstofl^^  which  k 

the  common  law,  and  theit  it  is  incident  to  do  it  by 
9  Rep.  76  a.  attorney.    A  copyholder  eamiot  however  saFtender 

iMo  the  hands^  of  two  tetlants  by  attorney ;  for  such 
j^urrendet,  thot^h  in  peftoft,  is  not  warranted  with^ 
<mt  ft  £(pecial  custom. 
Id.  6.  I^*  An  attorney  who  makes  a  surren^r  oi^ht  to 

purs^  the  usu^  form,  as  by  the  rod,  ftc^  according 
t/(^  the  cu^euft  of  the  mancnr  ^  and  he  ought  to  mait^ 
n  in  the  name  of  his  piineipal,  not  ivt  \m  0W»  MHHer 
or  show  his  authority,  and  say  he  SOItfendSBPfiF  it  by 
force  of  such  authority. 

14.  A  pti^chMctf  of  a  copyhold  h  however  me 
(Mi^edi  to*  accept  of  a  statender  by  a  fetter  of  al* 

« 

tomey.' 
Mitelteil  f.         i5.   tJpon  a  bill  ft>r  ^  specific  petfoi^SMnee  of  an 

2^Ves'  679     ^^^^^^tt*  ^^  ^^^  ^^  copyhold  land^  the  d^eadnt 

insisted  upoii  making  the  surrender  by  attorney,  mA 
not  otherwiise,  and  that  he  was  ready  to  do  ^  The 
plaintiff  ifisisted  ofit  his  doing  it  in  peMcm,  tod^enliafed 
into  proof  that  the  Ctastom  of  the  M«iior  wsis^  tiutt 
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whoever  wanted  to  surrender  must,  unless  in  special 
cases  of  disability,  do  it  in  person.  By  a  decree  at  the 
Bollsy  a  trial  was  directed  as  to  this  custom ;  and  on 
an  appeal  to  Lord  Hardwicke,  the  decree  was  af- 
firmed, because  no  court  of  justice  wovdd  compel  a 
purchaser  to  accept  of  a  doubtful  title* 

16.  All  persons  who  are  capable  of  conveying  Who  may 
their  estates  by  any  common  law  assurance,  are  also  corcop7' 
enabled  to  surrender  their  copyhold  estates.  5  34. 

17.  By  the  statute  43  Geo.  III.  c.  ^5.  it  is  en- 
acted,  that  it  shall  be  lawful  for  the  Lord  Chancellor 
to  order  the  committees  of  lunatics  to  surrender  the 
copyhold  estates  of  such  lunatics  for  payment  of 
dieir  debts,  or  performance  of  their  contracts. 

18.  By  thjB  general  custom,  a  husband  and  wife  Gilb.Ten. 
.  may  surrender  the  wife's  copyhold,  provided  the  wife  ^^'^^  ^^^• 

is  privately  examined  by  the  steward  j   and  where 
there  is  a  special  custom  to  warrant  it,  a  surrender 
by  the  husband  and  wife,  made  out  of  court,  upon  Erish  r. 
an  examination  of  the  wife,  before  two  tenants  of  the  J^'^^,. 
manor,  is  good.  717. 

19.  But  a  custom  for  a  married  woman  to  surrender 
her  copyhold  lands  without  the  assent  of  her  hus- 
band, is  void  \  because  it  is  contrary  to  the  general 
law  and  policy  of  the  nation,  and  would  tend  tp  ren- 
der wives  independent  of  their  husbands. 

20.  Frances,  the  wife  of  William  Geary,  being  en-  Stephens  ▼. 
titled  to  a  copyhold  estate,  which  had  descended  to  T^a^'iL  1 
her  from  her  father,  was  admitted ;   and  being  pri- 
vately examined,  surrendered  the  estate  to  the  use 

of  herself  for  life,  with  remainder  over. 

It  was  statedf  that  there  was  a  custom  in  the 
manor,  that  a  feme  covert,  seised  in  fee  of  copyhold 
laiids»  might  dispose  of  her  estate  without  her  hus- 
band's joining. 

VolV.  Oo 
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A&er  several  arguments,  the  whole  Court  were 

clearly  of  opinion  that  this  was  a  bad  custom. 

Compton  V.        2j[^  But  where  a  married  woman  lived  i^art  from 

1  H.  Black     her  husband,  under  articles  of  separation,  by  which 

^^^'  '         he  covenanted  that  she  should  enjoy  to  her  own  use 

all  such  estates,  both  real  and  personal,  as  shoidd 
come  to  her  during  her  coverture,  and  that  he  would 
join  in  the  necessary  conveyances  to  limit  them  to 
such  uses  as  she  should  appoint.    Afterwards,  copy- 
holds having  descended  to  the  wife,   the  husbsmd 
again  covenanted  in  the  same  manner  as  before,  that 
he  would  join  in  surrendering  such  estates  to  such 
uses  as  his  wife  should  appoint.    It  was  held  by  the 
Court  of  Common  Pleas,  that  a  surrender  by  the 
wife  alone  was  good,  although  there  was  no  special 
custom  to  authorize  it. 
Tit. 36.  c.  10.      2g.  Copyhold  estates  are  not  within  the  words  or 
Harrington    intentioji  of  the  St.  1 1  Hen.  VII.  c.  20 :  for  they  caB- 
![•  ??"J^  ^ '   not  be  discontinued  or  conveyed  in  any  other  manner 

2Sid.  41./3.  -  -KT       -»  1  -r^ 

4  Mod.  45.     tlian  by  surrender.    Nor  does  the  stat.  32  Hen.  VIII. 

c.  28.  extend  to  copyholds,  for  the  words  of  it  only 

Moo.  596.  allude  to  estates  which  pass  by  conunon  law  con- 
veyances ;  and  if  it  were  construed  to  comprehend 
copyholds,  the  heir  of  the  wife  would  become  tenant, 
without  being  admitted  by  the  lord. 

Wiiat  Estate      23.  Nothing  can  be  surrendered  but  a  legal  estate. 

rendered."*^"    It  is  not  however  necessary  that  such  legal  estate 

should  be  in  possession ;  it  is  sufficient  if  it  be  vested 
in  interest ;  and  therefore  an  estate  in  remainder,  or ' 
reversion,  may  be  surrendered. 

Co.  Cop.  24.  A  person  cannot  surrender  a  copyhold  till  he 

Doe  v.  ^*  himself  admitted.    And  Lord.  Coke  says,  if  he  sor- 

Tofieid,         render  to  the  use  of  another,  the  surrender  is  merely 

11  East,  246.        j         j    i  "      ,  ^  , 

void,  and  by  no  matter  ex  post  facto  can  be  con- 
firmed. 
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It  has  however  been  already  stated,  that  where  Holder  v. 
a  person  gives  a  power  by  will  to  trastees  to  sell  his  Tit.  10.  c.  4. 
copyholds,  they  may  sell  without  being  admitted ;  *  2^- 
and  die  lord  will  be  bound  to  admit  the  purchaser. 

25.  A  mere  possibility  cannot  be  surrendered ;  and  ^ojodtitle 
therefore  it  was  resolved  in  a  late  case,  that  a  sur-  3  Term  R. 
render  by  the  heir  apparent  of  a  copyholder,  rothe  ^^^' 
Kfetime  of  his  ancestor,  had  no  effect  whatever,  and 

did  not  even  operate  as  an  estoppel,  though  the  heir 
survived  his  ancestor. 

26.  It  follows,    that  an  equitable  interest  in  a  Tit.  38.  c.  4. 
cc^yhold  may  be  transferred  from  one  person  to  an- 
other without  a  surrender,  for  otherwise  it  would  be 
unalienable. 

27.  The  construction  of  a  surrender,  as  to  the  Roe  v. 
description  of  the  premises  surrendered,  is  the  same  5  e^ir^ 
as  that  of  deeds: 

28.  A  copyhold  estate  may  be  surrendered  to  the  To  whose 
use  of  any  person  capable  of  taking  an  estate  by  a  ^^^?'  ^^^' 

^    ^  ^  o  *f       render  may 

common  law  conveyance ;  and  also  to  some  persons  be  made, 
not  capable  of  taking  by  such  assurances.  ; 

29.  In  grants  at  common  law,  if  the  grantee  tci  co.  Cop. 
not  in  rrrum  natura^  and  q^pable  of  taking  at  the  M^- 
time  when  the  grant  is  made,  it  is  merely  void ;  but  in 

the  case  of  surrenders  the  law  is  otherwise :  for  though 
at  this  time  of  the  surrender  the  grantee  be  not  in 
eise^  or  not  capable  of  a  surrender,  yet  if  he  be  in 
£Sse  and  capable  at  the  time  of  the  admittance,  that 
wfll  be  sufficient ;  and  therefore  a  surrender  to  the 
use  of  him  who  shall  be  heir  to  I.  S.,  or  to  the  use  of 
I.  S.*s  next  child,  or  to  the  use  of  I.  S/s  wife,  though 
at  the  time  of  the  surrender  I.  S.  had  no  heir,  child, 
or  wife,  yet  if  afterwards  he  hath  a  child,  or  taketh  a 
wife,  his  heir,  his  child,  or  his  wife,  may  come  into 

Oo  2 
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court,  and  compel  the  lord  to  admit,  according  to  tke 

surrender* 
Idem.  Lord  Coke  says,  the  reason  of  the  law  is  this, 

because  a  surrender  is  a  thing  executory,  which  is 
executed  by  the  subsequent  admittance,  and  nothing 
is  vested  in  the  grantee  before  the  lord  has  admitted 
him,  according  to  the  surrender  j  therefore,  if  at  the 
time  of  the  admittance  the  grantee  be  in  rerum 
naiurn,  and  able  to  take,  that  will  serve., 

30.  Lord  Ch.  B.  Gilbert  in  his  Treatise  of  Tenures 
observes,  that  this  doctrine  seems  to  be  reasonable, 
and  to  carry  no  inconvenience  with  it ;  for  it  is  not 
like  a  grant  at  common  law ;  for  there,  if  there  be 
nobody  to  take,  the  grant  is  void,  because  the  estate 
must  be  somewhere,  and  the  grant  puts  it  out  of 
the  grantor.    But  in  the  case  of  a  surrender,  there 
is  no  inconvenience  at  all  j  for  the  surrenderee  has 
nothing  t?ll  admittance,  the  estate  being  in  the  sur- 
renderor.   But  then  it  seems,  that  if  the  surrenderee 
be  not  in  esse  Jbefore  the  admittance,  the  surrender 
will  be  void :  this  seems  to  be  i]iq>lied  by  Lord  Coke; 
fi>r  he  says,  that  if  at  the  time  of  the  admittance  the 
grantee  be  in  rerum  naiura^  that  will  serve ;  which 
implies  that  the  admittance  is  to  be  made  after  die 
usual  manner.;  not  that  the  admittance  shall  be  put 
off  till  fliere  be  such  a  .person :  for  if  the  person  to 
whom  the  surrender  was  made  should  ever  come  m 
essep  then  the  admittance  time  would  be  eternally  put 
oS,  the  old  surrender  would  stand  good^  and  ruAodj 
be  able  to  dispose  of  the  copyhold  jestate. 
€ilb.Ten.        31.  A  surrender  io  an  in&nt  in  venire  nuOrish 
^^  good,  upon  the  same  prindple. 

Bugriptj>        32.  It  was  resolved  in  27&  28  Eliz.,  that  a  man 
4BeiPLl(9  a.  may  mirrender  a  copyhold  to  the  use  of  his  wife,  be* 
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cause  the  husband  does  not  make  it  immediately  to  Co.  Cop. 
his  vnfe^  but  by  two  means,  sciL  by  surrender  of  the  ^  ^^*  ' 
hud>and  to  the  lord  to  the  use  of  the  wife,  and  by 
admittance  of  the  lord  to  the  wife,  accordii^  to  the 
surrender. 

Sd.  A  wife  may  also,  where  the  cusUMn  authorizes  Idem. 
it,  surrender  her  copyhold  estate  to  the  use  of  her 
husband. 

34*  Lord  Coke  sajrs,  it  is  not  necessary  that,  upon  idem, 
surrenders  of  copyholds,  the  name  of  the  party  to 
whose  use  the  surrender  is  made  be  precisely  set 
down,  if  by  any  manner  of  circumstance  the  grantee 
may  be  certainly  known.  And  therefore  a  surrender 
made  to  the  Lord  Archbishop  of  Canterbury,  or  to 
the  Lord  Mayor  of  London,  or  the  Sheriff  of  Norfolk, 
without  mentioning  either  their  christian  name  or 
simame,  is  good  enough.  So  the  surrender  to  the 
use  of  the  next  of  blood  of  the  wife,  or  brother,  or 
sister  of  the  surrenderor,  he  having  but  one  brother  or 
sister,  will  be  good. 

35.  A  person  may  also  surrender  his  copyhold  to  Vide  Tit.  3a 
the  use  of  his  will.  ^^*  ^* 

S6.  By  the  general  custom  of  copyholds,  all  sur*  PreBentmem. 
renders  made  in  court  must  be  presented  by  the  ho* 
mage  or  jury :  and  where  surrenders  are  made  out  of 
court,  they  must  be  presented  at  the  next  court 
which  is  heldafler  such  surrender  is  made:,  but  in  2 Vet. 302.^ 
some  manors  more  time  is  allowed  for  presenting  sur- 
renders. 

37.  It  seexns,  that  presentment  of  a  surrender  in  Glib.  Ten., 
court  is  only  by  way  of  instruction,  to  give  the  lord 
notice  pf  the  surrender.    But  a  presentment  is  not 
of  absolute  necessity  i  for  if  the  lord  does  not  require 
a  presentment  to  be  made,  and  proceeds  without  it,. 
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any  subsequent  act  of  his  whicli  shows  his  assent  to 

the  surrender,  will  be  sufficient. 

4r1***m  &'       ^^'  ^  surrender  is  good  though  the  surrenderor 

'   dies  before  it  is  presented,  provided  it  be  presimted 

within  the  time  required  by  the  custom.     And  so  it 

is  if  the  persons  to  whom  the  surrender  is  made  die 

before  presentment. 

Frosel  7.  39.  Copyhold  lands  were  surrendered  to  two  te* 

Cro. Ja.  403.  ^^^ints  out  of  court,  who  died  before  presentment 

It  was  held,  that  the  surrender  was  good,  and  migbt 
be  presented  at  the  next  court,  by  any  other  cqsy-r 
holder  of  the  mancnr. 
Admitunoe^       40.  When  a  surrender  is  duly  presented  in  court, 

by  the  homage  or  jury,  the  lord,  by  his  steward, 
grants  the  copyhold  which  has  been  siurrendered  and' 
presented,  to  the  person  to  whose  use  it  was  surren* 
dered,  and  thereupon  admits  him  tenant  to  the  copy*- 
Tit.  10.  c. 2.   bold;  and  the  grant  and  admittance  is  entered  on 

the  court-rolls  of  the  manor,  in.  the  following  words : 
41.  "And  the  said  CD.  being  present  in  court 
in  his  own  proper  person,  prayed  to  be  admitt^  te- 
nant to  all  and  singular  the  said  last-mentioned  pre- 
mises, according  to  the  form  and  effect  of  the  said 
surrender :  to  whom  the  lord  of  the  said  manor,  by 
his  said  steward,  granted  seisin  thereof  by  the  ro4 
to  hold  to  him  the  said  C.  D.  and'  liis  heirs  for  ever, 
at  the  will  of  the  lord,  according  to  the  custom  ol 
the  said  manor,  by  the  rentS)  duties,  and  servicefli 
therefore  due  and  of  right  accustomed.  And  Jie  was 
admitted  tenant  thereof  in  form  aforesaid ;  gave  to 
the  lord  fQr  a  fine  five  shillings,  and  made  his  fealty.'^ 
e.  2.  }  3.  4S.  It  has  been  stated  in  Title  X.  Copyhold,  that 

every  copyhold  estate  is  held  by  a  ^ant  fxsona  the 
lord.    But  in  the  case  of  a  sale  or  descent  of  a  cof^ 
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hold,  no  separate  grant  is  made  to  the  purchaser  or 
heir,    the  grant  being  inserted  in  the  admittance.  4  Rep.  22  K 
Prom  which  it  has  been  held,  that  the  admittance  ^''''  ^"^  *^^' 
may  be  pleaded  by  way  of  grant. 

43.  Lord  Coke  says,  in  admittances  upon  sur-  Co.  Cop. 
renders,  the  lord  to  no  intent  is  reputed  as  owner*  ^  ^^' 
but  wholly  as  an  instrument ;  and  the  party  admitted 
shall  be  subject  to  no  charges  or  incumbrances  of  the 
lord ;  for  he  claims  his  estate  under  the  parly  that 
made  the  surrender ;  and  in  a  plaint  in  the  natilre 
of  a  writ  of  entry  in  the  per^  it  shall  be  supposed  in . 
the  per  by  him,  not  by  the  lord. 

4«4.  The  acceptance  of  the  new  tenant  by  the  lord,  Gilb.  Ten. 
constitutes  the  essence  of  an  admission,  all  the  rest  ^^^* 
is   mere  form;   and  therefore  any  act  of  the  lord 
showing  his  consent  to  the  siurrender,  amounts  to  an 
implied  admittance;  but  still  the  admission  must  be 
regularly  entered  on  the  court-rolls, 

45.  The  mere  acceptance  of  a  surrender  by  the 
steward,  and  the  entry  thereof  in  the  court-rolls, 
with  the  delivery  of  a  copy  of  such  entry  to  the  slir-r 
renderee,  will  not  amount  to  an  admittance. 

46.  A  copyholder  surrendered  out  of  court,  ac-  Rawiinson 
cordinjsr  to  the  custom  of  the  manor,  and  the  surrender  !:  ^J^^Si:^ 

\  1  \  ,  rPopb.  127. 

was  presented  at  the  next  court,  and  an  entry  thereof 

made  by  the  steward  thus,?— CoTwpertem  est  per  hO'- 

vuigiutntj  8^. ;  but  there  was  no  admittance. 

It  was  determined,  that  this  entry  on  the  rolls  did 

not  amount  to  an  admittance.     1st.  Because  the  aor 

* 

ceptance  of  the  presentment  by  the  steward  from  the 
homage  was  no  more  than  what  he  was  bound  to  do, 
as  being,  judge  of  the  court.  2dly.  Because  the 
entry  of  it  on  the  roll  was  but  an  oflSce  of  duty,  being 
bijt  evidence  to  the  court,  as  also  to  him  to  whose 
use  the  surrender -was  made ;  and  so  was  the  delivery 
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of  the  copy  to  the  surrenderee.    But  none  of  these 
things  did  imply  the  consent  of  the  lord  that  the 
cesttd  que  use  should  be  admitted  -  to  have  the  land 
according  to  the  surrender ;  and  all  these  things  to- 
gether did  not  imply  an  admittance ;  for  all  of  them 
might  be  done,  though  no  admittance  were  in  the 
case. 
Tit- 10.  c.  4.      ^^  It  has  been  stated,  that  the  admittance  of  a 
Doe  V.         tenant  for  life  is  an  admittance  of  the  persons  in  re^ 
5£uu^i.   ^^^^^^^  y  because  the  estate  for  life  and  the  remainder 

only  constitute  one  estate  of  inheritance. 
2  Tenn  R.         48.  A  mandamus  will  be  granted  by  the  Court  of 

King's  Bench  to  compel  the  lord  of  the  manor  to 
admit  a  person,  to  whom  a  copyhold  has  been  sur- 
rendered. 
Who  may  49,  We  have  seen  that  in  the  case  of  voluntaiy 

Tit.  lb.  c.  2.  grants  of  copyholds,  every  lord  of  a  manor  pro 
§  ^*  tempore  may  make  such  grants,  and  admittances  in 

consequence  thereof :  but  in  the  case  of  admittances 

upon  surrenders,  this  doctrine  is  carried  still  farther, 

because  the  lord  is  only  deemed  an  instrument  to  ad- 

I  Insi.  59  6.  init  the  cestui  que  use^  and  no  more  passes  to  the 

Q^ioof.       ^oi'd  than  is  necessaiy  to  serve  the  limitation  of  a  use : 

i  ^^*  80  that  no  respect  is  had  to  the  quantity  or  quality  of 

his  estate  in  the  manor ;  for  whether  it  be  by  right 
or  by  wrong,  admittances  made  by  him  can  never  be 
called  in  question  on  account  of  any  defect  in  bis 
title,  because  they  are  judicial  acts,  which  every  lord 
is  bound  to  do. 

tttc^must"  ^^*  ^  ^^  ^^^^  ^^  ^°*y  *  customary  power  to 
be  aorording  make  admittances,  according  to  the  terms  of  the  sur- 
render, render,  and  is  nothing  more  than  a  mere  insti  ument ; 
Co.  Cop.       it  follows,  that  if  there  be  any  variance  between  the 

admittance  and  the  surrender,  either  in  the  person* 
the  estate,  or  the  tenure,  or  in  any  other  pointy  tbe 
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admittance  is  good,  so  far  as  the  lord  has  executed 
his  power;  but  where  he  exceeds  it,  he  acts  widiout 
authority,  and  therefore  the  excess  is  void. 

51.  Thus,  Lo^^d  Coke  says,  if  A.  surrenders  to  "«»•  ^^ 
the  Ose  of  L  S.  for  life,  and  the  lord  admits  him  in 

fee,  an  estate  for  life  only  passes.  So  if  a  person  sur- 
renders without  mentioning  any  certain  estate }  be- 
cause by  implication  of  law  an  estate  for  life  only 
passes ;  though  the  lord  admits  in  fee,  no  more  passes  Vids  iofra. 
than  the  implication  of  law  will  warrant.  If  a  person 
surrenders  with  the  reservation  of  a  rent,  and  the  lord 
admits,  not  resierving  any  rent,  or  reserving  a  less  rent 
than  was  reserved  on  the  surrender,  the  admittance 
would  be  wholly  void :  but  if  the  lord  reserved  a 
greater  rent,  then  would  the  reservation  be  void  only 
for  the  surplusage ;  and  the  admittance  so  far  good, 
as  it  agreed  with  the  surrender.  If  a  surrender 
was  made  upon  condition,  and  the  lord  omitted  the 
condition,  the  admittance  would  be  wholly  void ;  but 
if  the  surrender  was  absolute,  and  the  lord's  admit- 
tance conditional,  the  condition  would  be  void,  and 
the  admittance,  in  all  other  respects,  good. 

52.  A  surrender  and  admittance,  when  made  pur-  ^Ulkx  of  a 
suant  to  the  custom  or  the  manor,  operate  as  effec-  and  Admit- 
tually  in  transferring  a  copyhold  estate,  as  a  feofiment  ^^'^^^ 

or  any  other  common  law  assurance  can  operate  in 
transferring  an  estate  of  freehold. 

53*  It  is  laid  down  by  Lord  Cdce,  that  a  surrender,  Co.  Cop. 
where  by  a  subsequent  admittance  the  grant  is  to  re-  ^  ''* 
ceiveit^  perfection  and  confirmation,  is  rather  a  mani- 
festing of  the  grantor's  intention,  than  of  passing  away 
any  interest  in  tlie  possession ;  for,  till  admittance,  the 
law  takes  notice  of  the  grantor  as  tenant,  and  he  shall 
receive  the  profits  of  the  lapd  to  his  own  use^  and 
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shftU  dischaige  all  services  due  to  the  lord ;  yet  the 
interest  is  in  him  but  secundum  quid^  and  not  abso- 
lutely^  for  he  cannot  pass  a\¥By  the  land  to  any  other, 
or  make  it  subject  to  any  other  incumbrance  than  it 
was  subject  to  at  the  time  of  the  surrender :  neither 
in  the  grantee  is  any  manner  of  interest  invested  be- 
fore admittance ;  for  if  he  enter,  he  is  a  trespasser, 
and  punisliable  in  trei^ass ;  and  if  he  surrender  to 
the  use  of  another,  the  surrendeur  is  merely  void,  and 
by  no  matter  ex  post  facto  can  be  confirmed.  But 
though  the  grantee  hath  but  a  possibility  upon  the 
surrender,  yet  this  is  such  a  possibility  as  is  accom- 
panied with  a  certainty ;  ibr  the  grantee  cannot  pos- 
sibly be  deluded  or  defrauded  of  the  effect  of  his  sur- 
render, and  the  fruits  of  his  grant :  for  if  the  lord 
refuse  to  admit  him,  he  is  compellable  to  do  it  by  a 
sabpama  in  Chancery;  and  the  grantor's  hands  are 
ever  bound  from  the  disposing  of  the  land  any  other 
way,  and  his  mouth  is  ever  stopped  from  revoking 
or  countermanding  his  surrender. 
The  Admit-  54,  This  doctrine  has  been  in'some  degree  altered 
l^rt^the  ^y  determinations,  in  which  it  has  been  established 
SitfrendiNr.  that  the  surrender  is  the  substantial  part  of  the  con- 
veyance,  and  a  complete  execution  of  the  contract^ 
as  between  the  vendor  and  vendee ;  that  the  admit- 
tance must  be  pursuant  to  the  surrender,  and  con- 
sequently must  relate  to  it ;  but  that  the  estate  of 
the  surrenderee  is  complete  to  many  purposes  before 
admittance. 
1  Inst.  59  6.  .  55.  Thus  Lord  Coke,  in  his  Comment  on  Littleton, 
Porter,  '  ^X^'  ^^  ^^^  joint  tenants  be  of  copyhold  lands  in  fee, 
Cro.  Ja.  100.  ^j^j  pj^e  out  of  court,  according  to  the  custom,  sur- 
renders his  part  to  the  use  of  his  last  will;  and  devises 
It  to  a  stranger  in  fee,  and  dies,  and  at  the  next  court 
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the  surrender  is  presented,  by  the  surrender  ftnd 
presetttment  the  jointure  was  severed ;  for  by  relation 
the  state  of  llie  land  was  bound  by  the  surrender. 

S6.  In  ^ectment  a  ^cial  verdict  was  found,  viz.  Bengon  v. 
a  custom  that  the  tenants  of  the  manor,  having  a  i^s^^  ^35 
mind  to  alien,  might  surrender  into  the  hands  of  two 
copyholders,  &c. :  that  Scott,  being  a  copyholder  in 
feci,  did  surrender,  &c.  to  the  use  of  the  plaintiff  in 
fee,  and  died,  leaving  liis  wife,  who  claimed  her  free 
bendi  by  the  castom :  that  at  the  next  court  the 
surrender  was  presented,  and  thereupon  the  plaintiff 
admitted.  The  question  was,  whether  the  surren« 
deree,.or  the  wife,  for  herfre^  bench,  iriiould  have  the 
lands. 

It  was  ac^udged  £(h*  the  plaintiff:  for  the  wife^i 
title  did  not  commence  till  after  the  death  of  the 
hasband,  and  then  only  to  those  lands  of  which  he 
died  seised.  But  the  plaintiff's  title  began  by  the  ^ 
surrender,  for  the  admittance  related  to  that :  and 
that  the  case  of  the  two  joint  tenants,  1  Inst.  69  b. 
ruled  this  case. 

67^  Ift  consequence  of  these  principles,  it  was  re^^ 
solved  in  a  modem  case,  that  where  a  free  co|^hdUi 
was  aumendered  to  a  man  and  his  heirs,  who  died  be- 
fore admittance,  his  widow  was  entitled  to  free  bench^ 

58.  Richard  Kent  being  tenant  in  fee  simple  of  the  Vaugbaa  v. 
Itemises  in  question,  which  were  held  by  copy  of  court-  5  3  JJJ*  2764. 
ToU  acccH-cHng  to  the  custom  of  the  manor,  but  not 
expressed  to  be  at  the  will  of  the  lord,  contracted  to 
8^  the  same  for  a  valuaUe  consideration  to  John 
Atkins,.^  and  surrendered  them  out  of  court  to  the 
we  bf  the  said  John  Atkins  and  his  heirs,  who  entered 
iota  possession*  John  Atkins  died  without  being 
admitted,  :ind  before  the  surrender  was  presentee^ 
wo  court  having  been  held  till  after  his  death.    The 

4   • 
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custom  of  the  manor,  with  respect  to  the  widow's 
estate  was,  that  if  the  husband  died  seised,  his  widow 
had  a  right  to  be  admitted  to  the  land  as  her  fiee 
bench  during  her  widowhood.  The  question  wai, 
whether  the  widow  was  entitled  to  free  bench  ? 

It  was  argued  for  the  heir  at  law  of  John  Atkim 
that  the  custom  under  which  the  widow  claimed,  and 
which  was  free  bench,  was  considered  by  all  authoii- 
ties,  particularly  Hobart,  181.  as  a  part,  fruit,  or 
excrescence  out  of  the  estate  of  her  husband :  it 
was  in  fact  the  estate  of  the  husband,  which,  for  the 
benefit  of  the  widow,  was  said  to  have  continuance 
after  his  death,  for  a  period  of  time  prescribed  bj 
the  particular  customs  of  particular  manors ;  insomei 
during  the  widow's  life ;  in  others,  during  her  widow- 
hood only*  To  have  continuance,  it  must  first  exist; 
but  it  did  not  exist  till  the  husband  was  a  complete 
copyholder ;  and  he  was  not  a  complete  copyholder 
till,  in  the  language  of  the  custom,  he  was  seised* 

For  ^be  true  idea  of  seisin,  resort  must  be  bad  to 
the  ancient  system  of  feudal  tenures :  by  that  systenif 
seisin  was  a  technical  expression  to  describe  the  com- 
pletion of  the  investiture  by  which  the  tenant  was 
admitted  into  the  tenure,  and  without  which  no  free- 
hold could  be  constituted  or  pass:  sciendum  eit 
Jetubtm  sine  hwestiiura  nutto  modo  constitiu  fOS$c. 
Without  this  seisin,  nothing  more  than  a  naked  pb^ 
session  was  acquired.  In  the  conveyance  of  fi^ 
holds,  where  it  was  by  feoffinent,  the  investiture  was 
completed  by  liveiy :  in  the  conveyance  of  copyhold^i 
after  surrender,  it  was  completed  by  admittance. 
And  no  case  was  to  be  found  where  admittance  was 
not  deemed  as  necessary  to  complete  the  investituie 
ia  the  conveyance  of  a  ec^yhold^  as  Uveiy  was  of  « 
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freehold,  where  it  passed  by  fecrffinent ;  or  as  enrol- 
menty  where  it  was  conveyed  by  bargain  and  sale. 

Upon  these  principles,  therefore,  that  no  estate  of 
this  sort  could  pass  unless  the  investiture  was  com- 
pleted, and  that  the  investiture  could  not  be  completed 
without  admittance,  it  was  insisted  that  John  Atkins 
did  not  die  seised,  and  therefore  that  his  widow  was 
not  within  the  custom :  that  she  had  no  right  to  be 
admitted  under  it,  and  for  that  reason  could  have  no 
right  to  retain  the  premises  against  the  heir. 

On  the  other  side  it  was  contended  for  the  widow, 
that  if  the  death  of  the  cestui  que  use  before  ad- 
mittance did  not  alter  the  nature  of  the  estate 
tmmferred  by  the  surrender,  the  widow  must  have 
the  same  title  as  if  the  husband  had  been  admitted : 
and  if  the  admittance  had  a  relation  to  the  time  of 
the  surrender  in  all  respects,  and  even  so  far  as  to 
defeat  all  mesne  acts  between  the  surrender  and  the 
admittance,  it  would  follow  that  the  admittance  of 
the  heir  must  have  relation  back  to  the  time  of  the 
•urrender,  so  as  to  give  the  cestui  que  use  a  complete 
title,  and  to  give  his  estate  all  the  incidents  which 
would  have  accompanied  it,  if  they  had  happened  at 
tiie  same  moment ;  and  consequently  that  the  widow» 
who  would  have  been  entitled  if  they  had  in  fact  so 
happened,  should  have  a  right  to  the  fiction  of  law, 
especially  against  the  heir. 

Lord  Mansfield  delivered  the  opinion  of  the  Court 
He  said  the  question  was,  whether  the  heir  of  the 
surrenderee^  who  died  before  admittance,  should 
avoid  the  free  bench,  or  customary  dower  of  the 
widow,  because  he  died  before  admittance.  In  this 
case  the  contract  was  for  a  purchase  and  sale ;  the 
surrender  was  the  substantial  part  of  the  conveyance, 
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and  a  complete,  execution  of  the  contract;  as  betweea 
the  vendor  and  vendee.  The  surrender  and  ad- 
mittance were  different  parts  of  the  same  convey- 
ance ;  the  formal  effectuated  the  substantial  part)  and 
therefore  must  relate  to  it ;  both  togetheif  made  bilt 
one  conveyance.  The  admittance  must  be  pursuant 
to  the  surrender,  and  consequently  must  operate  as 
from  the  date  of  it. 

ante,  §  56.         He  elted  l^c  case  of  Benson  v.  Scott,  and  the  case 

in  1  Inst*  59  S-  He  said,  it  was  laid  down  that  tte 

4Rep.49  6.   iQj^^.^|ig  only  an  instrument:  that  after  afeattatce 

the  surrenderee  was  in  by  him  who  made  tl%  8iir< 

render :.  that  although  the  surrenderor,  cm:  the  teBanta 

by  whose  hands  the  surrendep  was  made,  dkd^jet 

presentment  and  admittance  afterwards  w^  good: 

'  and  where  he  to  whose  use  the  sumsnder  wais  made^ 

died  befbne  admittance,  his^  heir  ^uld  be  adiitkted. 

The.  true  reason  was  dfawn  £rom'  the  context^  and 

Tit.Copy-      given  in  Bacon's  Ab»— **  for  upon  admittance  the 

^g^   ^  estate  is  in  cd^^^uet^^,  from  the  time  of  thesop 

render,  by  relatmu^* 

1  RoU.  Ab.         That  Moore's  case,  Trin.  40  Mz.  referred  to  by 
627.  pi.  .     J^gtJce  Newdigate  in  the  case  of  Blunt  v^  Clarke,  nm 

not  stated^  nor  did  it  appear  what  the  question  was 
The  proposition  in  Ball's  Abi  that  the  heir  beiogtad^ 
mitted  is  in  by  the  lord,  and  not  b3?hiin  that  made 
the  surrender,  was  contrary  to  truth^adid  to  all  die 
authorities :  the  locd  was  a  mete  instrument  and 
could  not  vary  from  the  surrender.  A^d  in  the  sasie 
case  of  Blunt  v^  Clarke^  reported  afterwards  in  the 

2  Sid.  61.      same.);)ook»  Glynn,  €h»  Just  sayfr~<*  If  a  manaeieed 

of  copyholds,  in  borough  englishi  surrendets  t^'the 
use  of'J«  S«  and  his  heir%  and  J^  S*  dies  befixceai^ 
mittance»  leaving  two  dons^  the  yotn^er  (£  thcfli 
shall  have  the  land,  because  he  is  in  by  descenti  or 
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at  least  by  force  of  the  first  surrender,  and  so    in 
nature  of  a  descent.'* 

That  it  was  said  in  the  Treatise  of  Tenures  ascribed 
to  Lord  Ch«  B.  Gilbert,  and  he  supposed  written  by 
him,  that  this  opinion  seemed  to  be  very  reasonable, 
"  for  heirs  was  certainly  there  a  word  of  limita-  ^ 
tion,  and  not  of  pyrchase,  and.  certainly  there  is  as 
much  reason  to  adjudge  the  heir  in  by  descent  here,  • 
as  there  is  to  adjudge  an  heir  in  by  descent  where 
a  recovery  was  had  against  the  ancestor,  but  not  exe- 
cuted tUl  after  bis  death  ;  because  the  use  might  ha^e 
vested  during  the  life  of  the  ancestor ;  and  because 
the  execution  hath  a  retrospect.  And  in  truth  the 
case  of  a  surrender  is  just  the  same ;  £or  admittance 
might  have  been  in  the  life  of  the  ancestor,  and  when 
it  was  had,  it  had  a  retrospect." 

That  with  this  reasoning  the  Court  agreed,  and  were 
of  opinion,  that  upon  admittance  the  heir  was  in  by    . 
descent  from  the  surrenderor,  to  which  the  admittance 
related. 

The  lessor  of  the  plaintiff  in  this  case  was  expressly 
admitted  a&  heir.  The  law  cast  the  free  bench  on  the 
wi^owy  just  as  it  cast  the  descent  upon  the  hein  The 
admittance  by  relation  made  her  husband  seised  from 
the  date  of  the  surraider; 

There  was  no  rule  better  founded  in  law,  reason,  - 
and  convenience  than  this, — "  That  all  the  several 
parts  and  ceremonies  necessary  to  complete  a  con* 
vByance  shall  be  taken  together  as  one  act,  and 
operate  from  the  substantial  part,  by  refoft'oTi."  Livery 
related  to  the  feoffment;  enrolment  to  the  bai^in 
and  sale ;  a.  recovery  to  the  deed  which  leads  tiie 
uses ;  do  admittance  should  relate  to  the  surrender, 
espedaUy  when^  it  was  a  sale  fot  a  valuable  conside- 
ration^  as  in  this:  case* 
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Hie  title  was  not  complete  till  admittance,  and 
to  the  lord  it  was  material  in  respect  of  his  fine  ;  but 
as  between  the  parties,  the  vendor  and  vendee,  the 
admittance  was  mere  form.  This  agreement  was 
executed,  and  the  land  bound  by  the  surrender.  The 
lord  was  compellable  by  mandamus^  or  decree,  to 
admit ;  the  vendor,  his  widow,  his  heir,  and  all 
claiming  under  him,  were  concluded  from  saying, 
after  admittance,  that  the  land  did  not  pass  from 
the  day  of  the  surrender.  Upon  this  ground  the 
lessor  of  the  plaintiff  claimed  the  inheritance  whereof 
his  brother  died  seised;  it  should  not  be  in  his 
mouth  to  say,  against  the  widow,  that  his  brother  did 
not  die  seised.  Judgment  for  the  widow. 
Holdfast?.  ^9«  The  doctrine  laid  down  by  Lord  Mansfield  in 
f^*^  the  preceding  case  has  been  fuUy  confirmed  bya 
600.  subsequent  determination  of  the  Court  of  King's 

Bench,  in  which  it  was  held,  that  the  title  to  copy- 
hold lands  relates  back  from  the  time  of  the  admit- 
tance to  the  surrender,  as  against  all  persons  but 
the  lord;  so  that  the  surrenderee  may  recover  in 
ejectment  against  the  surrenderor,  on  a  demise  laid 
between  the  times  of  the  surrender  and  admittance. 
Sunwdanbjr      60.  Copyhold  estates  may  not  only  be  surrendered 
w^of  Mort-  ^  ^^  ^^  ^f  another  person  Absolutely,  but  also  upon 
wad^B  Cise.  condition  that  if  the  surrenderor  pay  the  surrenderee 
^*     *    a  particular  sum  of  money  on  a  given  day,  the  snr- 
^  ▼•  render  shall  be  void ;  and  in  all  cases  of  this  kind, 

5  Futt,  132.  ^^  surrenderor  continues  to  foe  the  legal  tenant  till 

the  mortgagee  is  admitted. 
2  Vai.  300.        61.  It  is  said  by  Lord  Hardwicke,  that  mortgages 

of  copyholds  were  constantly  in  the  following  man- 
ner :— A  conditional  surrender  was  made  ;  and  if  that 
surrender  was  not  presented,  the  general  custom  of 
the  manor  being  that  it  became  void,  a  new  surren* 
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der  was  made ;  and  the  lord  did  not  become  entitled 
to  a  fine  on  these  surrenders,  because  they  were  only 
intended  as  a  pledge  for  securing  the  repayment  of  Skin.  142.' 
the  money  advanced. 

62.  If  the  person  to  whose  use  the  surrender  is  Doe  ▼.  Mor- 
made  is  admitted,    he  thereby  acquires  the  legal  8a°»>°'^ 
estate ;   and  upon  payment  of  the  money,  he  must 
surrender  back  the  premises  to  the  mortgagor. 

63.  In  the  case  of  a  mortgage  of  a  copyhold,  the  Fawcett  ▼. 
equity  of  redemption  will  follow  the  custom  as  to  the  2  a^.  360. 
legal  estate,  as  it  does  in  burrough  english  lands ;  '^^-  ^^'  ^*  ^• 
which,  if  mortgaged,  the  equity  of  redemption  will 
descend  to  the  youngest  son,  to  whom  the  legal  estate 

would  have  descended. 

.64.  Although  a  surrender,  by  way  of  mortgage,  Tavlor  ▼. 
be  not  presented,  yet  it  will  be  a  lien  on  the  estate  xit.Ts^'c.  5. 
in  equity ;  and  will  be  good  against  the  assignees  of  §  20. 
a  bankrupt.    ,  * 

65.  A  mortgagee  of  a  copyhold  will  not  be  allowed 

to  tack  a  judgment  debt  to  that  due  upon  the  mort-  q^^^  ^^^  t  jg^ 
gage,  because  copyholds  are  not  subject  to  an  exe- 
cution upon  a  judgment. 

66.  Upon  a  bill  by  the  heir  of  the  mortgagor,  to  Cannon  ▼. 
redeem  a  mortgage  of  copyhold  lands,  upon  payment  5  vin.  Ab, 
of  the  principal  and  interest  due,  the  defendant  in-  222. 
sisted  to  have  a  judgment,  which  had  been  assigned 

to  him,  first  satisfied,  before  the  paintifi*  should  be  let 
in  to  redeem. 

Lord  Harcourt  said,  copyhold  lands  were  not 
liable  to  a  judgment,  and  therefore  the  judgment 
should  not  be  tacked  to  the  mortgage  in  this  case ;  ;  2O.  '  ' 
but  the  plaintiff  should  redeem  upon  payment  of 
what  was  due  on  the  mortgage,  without  satisiying 
the  judgment.  ' 

Vol.  V.  P  p 
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67*  Where  a  third  mortgage  is  made  of  a  copyhold 
to  the  steward  of  the  manor,  he  shall  not,  by  pur- 
chasing in  the  first  mortgage,  gain  a  {Nriority  over 
the  second  j  because,  as  steward,  he  must  have  had 
notice  of  it* 

68.  A.  being  a  copyholder  in  fee,  mortgaged  his 
copyhold  by  surrender  to  B.,  who  was  admitted  by 
J.  S.  the  steward  of  the  manor.  Afterwards,  A. 
mortgaged  the  same  copyhold  to  D.,  and  afterwards 
to  the  steward  of  the  manor  himself,  who  then  pur- 
chased in  the  first  mortgage. 

luord  King  decreed  that  J.  S.  the  steward*  by  the 
purchase  in  of  the  first  incumbrance,  should  not 
postpone  the  middle  mortgagee,  but  that  he  should  be 
satisfied  in  order  of  priority,  after  the  first  mortgage 
discharged,  since  J.  S.  must  have  had  notice  of  the 
m^sne  mortgage  at  the  time  of  the  mortgage  made 
to  him,  he  being  steward  of  the  manor  when  D.  was 
£^mitted. 

69*  A  mortgagee  who  is  not  in  possession  may 
bring  his  bill  against  a  mortgagor,  before  admittance, 
for  a  decree  of  foreclosure ;  and  aJfter  he  has  ob- 
tained such  a  decree,  may  bring  his  ejectment  for 
ti^e  possesion  of  the  mortgaged  premises, 

70.  A  surrender  of  a  copyhold  estate  will  not 
destroy  a  contingent  remainder  limited  thereon,  be- 
cause the  legal  freehold^  which  is  in  the  lord»  will 
support  such  remainder. 

71.  Thus,  where  copyhold  estates  were  devised  to 
A.  for  life,  remainder  to  his  first  and  other  sons  in 
tail*  &c.,  remainder  to  B.  in  fee ;  A.  before  he  had 
any  sons  born,  bought  the  reversion  of  B«,  and.  h»d 
it  surrendered  to  his  (A-'s)  own  use,  thinking  by 
that  means  to  merge  his  estate  for  life,  and  so  destroy 


TUIe  XXXVn.  ABenaHoh  by  Custom.  CL I  §  71—73.  579 

the  contingent  remainder  to    his  first  and  other 
sons. 

It  was  however  agreed,  that  this  surrender  of  the 
reversion  would  not  bar  the  son,  because  the  freehold 
and  inheritance  were  in  the  lord ;  for  there  was  not 
the  like  inconvenience  as  in  freehold  estates  at  com- 
mon Uw,  in  respect  of  the  contingent  remainders, 
where  there  was  nobody  against  whom  to  bring  a 
fnecipe. 

72.  Ixnrd  Ch.  B.  Gilbert  says,  «  Copyholder  for  Ten.  244. 
life,  remainder  to  another  in  fee,  the  first  copyholder 
commits  a  forfeiture,  he  in  remainder  shall  not  enter, 
but  the  lord  shall  hold  it  during  the  life  of  the  first 
copyholder ;  for  copyhold  estates  are  not  like  those 
at  common  law,  for  in  copyhold  cases  the  remainder 
is  to  commence  after  the  death  of  tenant  for  life,  and 
not  after  his  estate  or  interest  is  gone." 

78.  In  a  subsequent  page,  he  says,  **  It  is  made  a  265, 
doubt  whether,  by  the  destruction  of  the  particular 
estate,  the  remainder  that  is  in  contingency  be  de- 
stroyed. As  to  this  point  we  ought  to  distinguish, 
for  it  seems  some  are,  and  some  are  not}  as,  for  ex- 
ample, if  an  estate  be  given  to  a  copyholder  for  life, 
the  remainder  to  the  right  heirs  of  J.  S.,  if  the  tenant 
for  life  die,  Uving  X  S.,  there  it  seems  clear  that  the 
remainder  is  destroyed ;  for  it  cannot  take  efifect, 
as  by  the  limitations  it  ought.  But  tlien,  if  tenant 
lor  life  in  that  case  had  committed  a  forfeiture,  or 
made  a  surrender,  and  then,  living  tenant  for  life, 
J.  S.  had  died,  it  seems  to  be  very  clear  that  his 
tight  heir  might  take ;  for  his  estate  in  remainder 
^ta  not  to  take  efiect  after  the  determination  of  the 
interest  of  tenant  for  life,  but  after  his  death;  and  VideFeame 
when  that  happened,  he  wa«  capable  to  take.'' 
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A  Surrender  74.  Where  a  copyhold  has  descended  ex  parte  mor 
r^dn^ten  *^''^'^>  *  surrender  and  re-surrender  will  alter  the  de- 
the  Descent,  scent,  and  make  them  descendible  to  the  heirs  ej^ 

parte  paiema. 

Doe  V.  Mor-      J5.  A  person  being  seised  in  fee  of  a  copyhold 

TTerm  Rep.  estate,  which  had  descended  to  him  ex  parte  matemOf 

J  ^^*  surrendered  it  to  the  use  of  himself  and  his  assigns  for 

life,  remainder  to  the  ude  of  such  persons,  and  for 

such  estates,  as  he  should  by  deed  or  will  direct.     He 

afterwards  surrendered  to  the  use  of  a  mortgagee 

in  fee,  who  was  admitted.     The  mortgagor  paid  the 

mortgage  money ;    and  the  heir  of  the  mortgagee, 

who  was  an  infant,  by  virtue  of  an  order  of  the  Court 

of  Chancery,   surrendered  the  premises    into    the 

hands  of  the  lord,  to  the  use  of  the  mortgagee,  who 

was  admitted. 

Lord  Kenyon  held  this  to  be  like  a  feoffinent  and 

re-enfeoffinent,  which,  it  had  long  been  settled,  broke 

the  line  of  descent,  and  consequently  the  heir  ex  parte 

patema  was  entitled  to  recpver. 

Construction      76*.  The  same  rules  are  adopted  in  the  construe^ 

aere""*°"      tion  of  surrenders  as  in  that  of  grants ;  and  therefore. 

Vide  Tit.  32.  where  a  particular  thing  is  once  sufficiently  ascer- 

tained  by  some  circumstance  belonging  to  it,  the  ad* 
dition  of  an  allegation  mistaken  or  false  respecting  it, 
will  not  frustrate  it ;  but  where  the  surrender  is  in 
general  terms,  there  the  addition  of  a  particular  cir* 
cumstance  will  operate  by  way  of  restriction  and  mo> 
dification  of  such  Isurrender. 
Roe  ▼.  Ver-  77-  Thomas  Earl  of  Strafford  having  several  cus- 
TieLt  51      *^"^^  tenements  held  of  the  manor  of  Wakefield, 

some  of  which  were  compounded  and  others  uncom- 
pounded,  surrendered  to  the  use  of  his  will  all  and 
singular  the  lands,  tenements,  &c.  whatsoever  in  the 
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manor,  which  he  held  of  the  lord  by  copy  of  court- 
roll,  in  whose  tenure  or  occupation  soever  the  same 
were,  being  of  the  yearly  rent  to  the  lord  in  the 
whole  of  4/.  105.  8|rf,,  and  compounded  for.  It 
was  held,  that  the  wcMrds  and  compounded  for^  re- 
strained the  operation  of  the  surrender  to  that 
description  of  copyholds  then  belonging  to  the  sur- 
renderor, and  that  the  words  being  qf  the  yearly  rent^  Goodright 

V     1*1111  IP 

&c.,  which  were  not  referable  to  any  actual,  amount  jj  E^st,  5a' 
of  the  rents,  either,  compounded  or  uncompounded, 
though  much  nearer  to  the  whole  than  to  the  com- 
pounded  only,  could  not  qualify  or  impugn  that 
restriction. 

78.  The  uses  of  surrenders  are  generally  declared 
in  the  surrender,  which  is  entered  on  the  court-rolls ; 
though  Lord  Hardwicke  held,  there  was  no  necessity  I  Atk.  74. 
of  a  declaration  of  uses  of  a  surrender  in  the  court- 
rolls,  and  that  where  the  steward  endorsed  the  uses 
on  the  back  of  the  surrender,  it  was  sufficient.  But 
-where  copyholds  are  surrendered  to  trustees,  the 
uses  are  declared  by  a  separate  instrument,  which  is 
never  entered  on  the  court-rolls,  and  in  that  case  the 
legal  estate  remains  in  the  trustees,  copyholds  not 
being  within  the  statute  of  uses. 

79*  The  construction  of  the  uses  declared  on  a 
surrender  of  a  copyhold  estate  was  not  formerly  so 
strict  as  that  of  a  common  law  conveyance,  espe- 
cially where  there  had  iSeen  a  custom  in  the  manor 
of  construing  suirenders  in  a  particular  manner. 

80.  Thus,  where  the  surrender  is  general,  without  €o.Cop.§49. 
any  words  of  limitation,  the  surrenderee  will  take  an  %^^r^^  *• 
estate  for  life  ;  but  if  there  be  a  special  custom  in  a  258. 
,  manor,  that  the  words  sibi  et  suis;  or  sibi  et  assignatis^ 
&c*  shall  create  an  estate  of  inheritance,  they  will  b^ 
allowed  to  have  that  effect. 

Pp3 
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Brown  r.  81.  A  custom  that  where  a  copyholder  surrenden 

Cro.Ellz.392.  *^  ^^  ^^  ^^  another,  without  expressing  any  estate, 

the  lord  may  grant  it  in  fee  to  the  person  to  whose 
use  the  surrender  was  made,  was  held  to  be  good ; 
for  the  interest  of  the  land  being  between  the  lord 
and  the  copyholder,  it  was  not  unreasonable  that 
upon  such  an  uncertainty  the  lord  should  ascer- 
tain it. 

Cop.  §  A9.         82.  Lord  Coke  says,  if  a  copyhold  be  surrendered 

to  a  man,  et  semini  sua  hanreditabiU  de  corpore^  or  to  a 
man,  et  hceredibm  ex  ipso  procreatiSj  or  to  a  man  in 
frank  marriage,  with  his  wife,  an  estate  tail  will  pass : 
in  the  first,  without  the  word  heirs ;  in  the  second, 
without  the  word  body;  and  in  the  third,  without 
either. 

83.  It  was  however  resolved,  in  the  reign  of  King 

Cha.  I.  that  an  estate  tail  should  not  arise  by  impli- 

Seagood  v.     cation,  upon  a  surrender  of  a  copyhold :  as,  where  a 

CwTcar  366  copyholder  surrendered  to  A.  and  B.,  and  the  longer 

liver  of  them,  and,  for  want  of  issue  of  the  body  of 
A.,  the  lands  to  remain  to  the  son  of  J.  S.  It  was 
resolved,  that  A,  had  but  an  estate  for  life,  and  being 
so  by  express  limitation,  no  greater  estate  should 
arise  to  him  by  implication. 
lP.Wms.l4.  84.  In  the  case  of  Fisher  v.  Wigg,  Justice  Gould 
Tss^^^^^*  said,  that  surrenders  of  copyhold  lands  to  uses  shall 

have  the  same  favourable  construction  as  wills,  and 
are  not  to  be  tied  up  to  the  strict  rules  of  the  com- 
mon law,  but  expounded  according  to  the  intent  of 
the  party. 

This  principle  was  opposed  by  Lord  Holt,  who 

held,  that  surrenders  of  copyholds  must  be  governed 

by  the  same  rules  as  conveyances  at  common  law. 

1  P.Wms.  70.  In  the  case  of  Idle  v.  Cook,  which  arose  a  few  years 

ihJ".^^"*  after.  Lord  Holt  and  the  other  Judges  appear  to 
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have  agreed  in  opinion,  that  the  construction  of  a 
surrender  ought  to  be  the  same  as  that  of  a  feoffinent 
or  any  other  deed ;  and  Justice  Powell  said,  "  We 
have  gone  too  far  already  in  helping  the  intention  of 
the  parties,  in  construction  of  limitations,  and  have 
made  estates  so  uncertain,  that  lawyers  do  not  know 
how  to  advise  purchasers.  I  cannot  consent  to  carry 
it  any  farther." 

85.  This  doctrine  has  been  confirmed  by  Lord  2Atk.  lOi. 
Hardwicke,  who  has  said,  that  surrenders  of  copy- 

holds  are  to  be  construed  as  deeds  and  conveyances 
at  common  law,  and  not  as  a  will. 

86.  In  the  construction  of  surrenders,  the  word  or 
will  be  construed  andj  if  necessary  to  effectuate  the 
intention  of  the  parties. 

87.  A  person  surrendered  a  copyhold  to  the  use  Wright  v. 
of  himself  for  life ;  and  from  and  after  his  decease,  ^T™rm  R. 
to  the  use  of  his  wife  during  her  widowhood ;  and  470. 
after  his  decease,  and  upon  the  marriage  of  his  wife, 

then  to  the  use  and  behoof  of  William  Wallis,  for  his 
natural  life,  and  from  and  after  his  decease,  to  the 
use  of  the  issue  of  his  body  lawfully  to  be  begotten  j 
with  a  proviso  J  that  in  case  W.  Wallis  should  die  in  the 
lifetime  of  the  surrenderor,  or  without  issue  of  his 
body,  then  all  the  surrendered  premises  should  go  lo 
the  right  heirs  of  the  surrenderor  for  ever.  W,  Wallis 
died  in  the  lifetime  of  the  surrenderor,  leaving  issue, 

* 

who  brought  an  ejectment ;  and  the  question  was^ 
whether  they  were  entitled  to  this  copyhold. 

Loi-d  Kenyon  said,  the  questions  were.  What  was 
the  intention  of  the  parties  to  the  surrender  ?  whe- 
ther they  had  expressed  it  in  legal  termsk?  and  if  so» 
whether  any  rule  of  law  would  be  violated  in  giving 
efiect  to  it  ?  Thei*e  was  no  doubt  but  that  a  surren* 
der  was  considered  as  a  common  law  conveyance* 

Pp4 
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and  was  not  entitled  to  the  same  favourable  con* 
stniction  as  a  will ;  and  therefore,  unless  the  surren- 
deror had  used  the  language  which  would  confer  a 
legal  estate,  it  could  not  be  conferred.  In  deeds, 
certain  legal  phrases  must  be  used  in  order  to  create 
certain  estates,  as  the  word  heirs^  to  create  a  fee, 
and  heirs  of  the  bodi/,  to  create  an  estate  tail.  But 
beyond  that,  he  would  say  with  Lord  Hardwicke, 
that  there  was  no  magic  in  particular  words,  further 
than  as  they  showed  the  intention  of  the  parties. 
Now  here  it  was  impossible  to  entertain  any  doubt 
S.  B.  surrendered  the  estate  to  the  use  of  himself  for 
life,  then  to  his  wife  during  her  widowhood ;  then, 
that  is,  in  case  her  estate  for  life  was  put  an  end  to 
by  doing  this  act,  which  he  meant  to  guard  against, 
to  her  son  W.  Wallis  for  life ;  and  after  his  decease, 
to  the  issue  of  his  body.  Therefore  he  could  not 
accede  to  what  was  said  by  the  defendant's  counsel, 
that  this  was  a  contingent  remainder  in  W.  Wallis ; 
for  it  was  vesjted,  though  he  cautiously  avoided 
saying  what  the  limitation  to  his  issue  was.  The 
surrender  then  proceeded  to  state  a  pr(mso,  that  in 
case  W.  Wallis  should  die  in  the  lifetime  of  the  sur- 
renderor, or  without  issue  of  his  body,  the  estate 
shbuld  go  to  the  right  heirs  of  the  surrenderor,  and 
here  the  question  arose  on  the  word  or ;  there  was 
*  no  doubt  of  the  intention  of  the  parties,  and  where 

sense  required  it,  there  were  many  cases  to  show,  that 

2  Stra.  1175.  the  Court  might  construe  the  word  or  into  and^  and 

3  Atk.  390.    and  into  or,  in  order  to  effectuate  the  intention  of 

the  parties  :  here  therefore,  in  order  to  give  efiect  to 
the  intention  of  the  surrenderor,  the  Court  must  say 
that  when  he  used  the  word  or,  he  meant  and,  and 
there  was  no  case  in  which  any  difference  had  been 
made,  as  to  this  point,  between  a  will  and  a  deed,  when 
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the  Court  were  considering  how  the  intention  of  the 
piarties  could  be  effected.  Then,  without  deciding 
what  interest  the  lessors  of  the  plaintiff  had,  at  all 
events,  they  had  a  sufficient  title  to  maintain  the 
ejectment. 

88.  The  rule  established  in  Shellejr's  case  takes  Vide  Tit.  32. 
place  in  the  construction  of  surrenders  of  Copyholds;  Gilb.Ten. 
and  therefore,  where  a  person  surrenders  a  copyhold  270. 

to  the  use  of  himself  for  life,  remainder  to  another  in  B^ne^^  ^' 
tail,  remainder  to  his  own  right  heirs,  there  the  heirs  V^'J^^'^'^^' 
shall  take  by  descent. 

89.  Mr.  Feame  observes,  that  in  a  case  noticed  Cont.  R.  80. 
by  Atkyns,  upon  a  surrender  of  a  copyhold  to  the  ^Jj^^^  ^• 
use  of  the  husband  for  life,  then  of  the  wife  for  life,  2  Atk.  lOl. 
and  of  the  heirs  of  the  bodies  of  the  husband  and 

wife,  remainder  in  fee  to  the  use  of  the  survivor,  it  is 
said  the  limitation  did  not  vest  an  absolute  estate 
tail  in  the  wife,  who  survived,  but  only  gav^  her  an 
estate  tail  after  possibility  of  issue  extinct,  and  that 
the  estate  tail  vested  in  the  person  who  was  heir  of 
the  bodies  of  both  husband  and  wife;  that  the 
reasons  for  this  opinion  were  not  mentioned,  nor  was 
it  stated  to  be  the  resolution  of  the  Court,  nor  did  it 
appear  whether  that  point  entered  the  question  then 
before  the  Court,  and  that  it  was  no  easy  matter  to 
account  for  such  an  opinion.  The  limitation  to  the 
heirs  of  the  bodies  of  the  baron  and  feme  must  either 
have  been  executed  in  the  baron  and  feme  jointly, 
as  an  estate  tail  in  possession,  or  have  vested  in  them 
jointly  as  a  remainder,  unless  it  could  have  been  held 
a  contingent  limitation  to  the  heir  of  both  their  bodies. 
In  neither  of  the  two  first  cases  could  the  wife  be 
tenant  in  tail  after  possibility  of  issue  extinct,  so  long 
asK/any  issue  of  her  body  by  her  deceased  husband 
was  living ;   and  if  there  was  any  such  issue  then 
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living,  it  could  not  vest  in  such  issue  till  her  death. 
1  Inst.  27  fc.  In  the  third  case,  she  could  take  no  estate  tail  at  dl, 
and  consequently,  could  not  be  tenant  in  tail  after 
possibility  of  issue  extinct }  the  only  cases  in  which 
she  could  be  tenant  in  tail  after  possibility  of  issue 
extinct  were  those  two,  in  which  it  was  impossible 
there  should  then  be  any  such  person  as  the  heir  of 
both  their  bodies.     The  question  being  upon  a  sur- 
render  of  a  copyhold,  made  no  difierence  in  the  con- 
struction, as  it  was  agreed  in  the  same  case  that  sur* 
renders  of  copyholds   should  be  construed  in  the 
same  manner  as  conveyances  at  common  law*     Now, 
under  a  similar  limitation  at  common  law,  he  ^>pre- 
bended,  the  husband  and  wife  taking  distinct  and 
successive  estates  for  life,  the  joint  limitation  to  the 
heirs  of  their  bodies  would  not  have  been  executed 
in  them  in  possession,  but  would  have  been  vested 
Tit.  32.  c  22.  in  them  jointly  as  a  remainder  in  tail ;   that  this  re- 
f  ^^'  mainder  surviving  to  the  wife  upon  the  decease  oi 

her  husband,  would  have  merged  her  estate  for  life, 
so  as  to  make  her  tenant  in  tail  in  possession ;  but  she 
having  had  no  issue  by  her  deceased  husband,  or  such 
issue  being  then  extinct,  would  thereby  have  become 
only  tenant  in  tail  after  possibility  of  issue  extinct. 
Roe  ?.  90.  Charles  Aistrop  the  father  being  seised  in  fee 

2Bk^^*  R     ^^  ^  freehold  estate,  and  also  of  the  premises  in  ques- 
1228.  tion,  being  copyhold  of  inheritance,  descendible  to 

the  youngest  son,  settled  his  freehold  previous  to  hia 
marriage  to  the  use  of  himself  and  Ann  his  intended 
wife  for  their  lives  and  the  life  of  the  survivor, 
and  after  their  decease,  to  the  use  of  the  heirs 
of  the  body  of  the  said  Charles  on  the  body  of  the 
said  Ann  to  be  begotten,  with  remainder  to  his 
own  right  heirs  ^  and  also  covenanted  to  surren^ 
der  his  copyhold   ^<  to  the  use  of  himself  and  his 
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said  intended  wife,  and  the  heirs  of  their  two  bodies 
to  be  begotten,  in  like  manner,  and  to  the  same 
uses,  as  the  freehold  lands  and  tenements  therein- 
before  mentioned  were  settled  and  conveyed.'* 

The  copyhold  was  surrendered  to  the  use  of  tlie 
husband  and  wife  for  their  lives,  and  the  life  of  the 
survivor;  and  after  their  several  deceases,  to  the 
use  of  the  heirs  of  their  two  bodies  lawfully  begotten 
or  to  be  begotten ;  and  for  want  of  such  issue,  to  the 
husband,  his  heirs  and  assigns  for  ever.  The  hus* 
band  and  wife  were  admitted  acordingly,  and  died, 
leaving  issue  two  sons.  The  question  was,  to  which 
of  the  sons  the  copyhold  went. 

Lord  Ch.  Just.  De  Grey  said,  it  was  a  mi^ty 
clear  case.  There  was  reason  indeed  to  suppose  that 
the  parties  might  not  mean  the  two  estates  to  go  in 
a  different  channel ;  but  this  was  only  a  supposition ; 
and  if  certain,  still  as  this  was  a  legal  estate,  it  was 
not  in  the  power  of  the  parties  to  alter  the  legal 
course  of  descent.  It  was  an  estate  executed,  and 
seemed  to  be  an  estate  tail  in  the  father  and  mother. 
Had  it  been  executory  and  upon  articles,  then,  ac- 
cording to  Lord  Hardwicke's  doctrine  in  the  case  of 
Roberts  v.  Kingley,  the  Court  might  have  considered  J^l*^^'  ^-  ^^- 
the  word  heir  as  a  word  of  purchase,  but  in  the  pre- 
sent case,  it  was  impossible. 

Sir  W.  Blackstone  said  he  thought  the  freehold 
was  clearly  vested  in  the  father  only,  in  special  tail ; 
the  copyhold  in  both  father  and  mother :  so  far  there 
was  a  difference  made  in  the  outset,  notwithstanding 
the  words  "  in  like  manner,"  &c.  But  he  conceived 
there  appeared  no  intention  in  favour  of  either  son 
exclusively,  they  were  left  to  the  disposition  of  the 
law.  The  heir  was  intended  to  succeed,  but  who 
that  hieir  should  be,  must  be  left  to  the  legal  course 
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of  descent.  In  the  freehold,  it  was  the  eldest  son ; 
in  the  copyhold,  the  youngest ;  and  had  there  been 
only  two  daughters,  both  would  have  succeeded  in 
both.  "  In  like  manner,*'  &c.  only  meant  that  both 
estates  should  be  entailed.  Judgment  for  the  youngest 
son. 
Cont.  Rem.  91-  Mr.  Fearne  has  observed  on  this  case,  that  it 
^'  related  to  an  actual  legal  settlement  before  marriage, 

in  respect  of  the  freeholds,  and  therefore  the  limi- 
tation of  those  lands  was  not  open  to  the  construc- 
tion of  articles,  to  be  carried  into  strict  settlement; 
and  the  settlement  of  the  copyholds,  though  resting 
on  the  covenant  for  surrender,  seemed  intimately 
blended  with  that  of  the  freehold,  as  part  of  one  and 
the  same  settlement  Besides  tliat  the  limitations 
of  the  surrender  agreed  upon  were  expressly  referred 
to  the  same  manner  and  uses  as  the  freeholds  wece 
settled,  and  therefore  could  not,  consistently  with 
the  express  terms  of  such  a  stipulation,  be  limited 
in  strict  settlement  on  the  issue,  as  purchasers,  when 
.  the  settlement  of  the  freeholds  gave  an.  estate  tail  to 
the  parent.  And  there  was  no  other  construction 
by  which  the  descent  of  the  lands  to  the  youngest  son 
could  be  avoided.  This  took  it  out  of  the  authority  of 
Tit.  32.  c22.  *^^  cases  where  marriage  articles  were  carried  into 
5  49.  execution  by  way  of  strict  settlement ;  and  accounted 

for, the  distinction,   by  the  Chief  Justice,  between 
this  case,  as  of  an  estate  executed,  and  one  executoiy 
on  articles. 
Fearne  Ck>nt.      92*  Where .  an  estate  for  life,  is  limited,  either  to 
^^*     •       the  father  or  mother  only,  and  the  subsequent  limi- 
tation is  to  the  heirs  of  both  their  bodies,  the  con- 
struction is  the  same  in.  regard  to  copyholds  as  to 
Tit.  32.  c.  22.  ff beholds :   namely,  the  subsequent  limitation  does 
i  ^^*  not  vest  in  the  ancestor  taking  the  estate  for  life,  but 
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is  a  contingent  remainder  to  the  heirs  of  the  bodies 
of  both,  father  and  mother. 

93.  A  person  surrendered  copyhold  lands  to  the  Lane  v.    * 
use  of  D.  and  of  the  "wife  of  A.  for  their  lives,  and  i  Roii.'Rep. 
afterwards  to  the  Use  of  the  heirs  of  the  bodies  of  A,  ^^' 

-and  his  wife. 

Upon  a  question  in  ejectment,  whether  this  sub- 
sequent limitation  to  the  heirs  of  the  body  of  A.  and 
-fais  wife,  vested  an  estate  tail  in  the  wife  of  A.,  it  was 
held  that  it  did  not,  but  was  a  contingent  remainder 
to  the  heirs  of  both  their  bodies. 

94.  John  Robinson  surrendered  a  copyhold  estate^  Frogmorton 
ud  opus  et  usum  Marke  Amall  quam  in  tusorem  dncere  2  BladTR* 
intendit,  et  hcerecUbus  eorum  dvjorvm  corporum  legitime  728. 
procreatiSf  et  pro  defectu  talis  eaitus,  ad  opus  et  usum 
rectorum  hceredvm  prcedicti  Johamus  Robinson.    Mary 

Amall  was  admitted,  tenendum  sibi  et  haredibus  eorum 
duorum  corporum  legitimi  procreatis,  remainder  to  the 
Tight  heirs  of  John  Robinson.  The  Court  of  Common 
Fleas  was  of  opinion  that  the  wife  took  only  an  estate 
for  Ujfe,  with  a  contingent  remainder  to  the  heirs  of 
the  bodies  of  the  husband  and  wife. 

95.  In  a  casein  SOEliz.  Lon}Coke  held  that  where  Allen  ▼. 

A  person  surrendered  a  cop^old  to  the  use  of  him-  ^j^'  joj 
self  for  life,  remainder  to  another  in  tail,  remainder 
to  the  right  heirs  of  the  surrenderor,  there  his  heirs 
should  be  in  by  descent ;  contrary  where  the  surren- 
deror had  not  an  estate  for  life  or  in  tail  limited  to 
him ;  for  there  his  heir  should  enter  as  a  purchaser :  as 
if  such  use  had  been  limited  to  the  right  heirs  of  a 
stranger,  which  was  contrary  to  the  rule  in  freeholds } 
for  in  that  case  where  the  estate .  moves  from  the  Tit.  1 1 .  c.  4; 
grantor,  the  ultimate  limitation  to  his  heirs  general,  ^    ' 
though  the  ancestoi"  takes  no  preceding  freehold,  will 
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be  a  reversion  in  him,  and  part  of  the  old  estate,  and 
the  heir  will  take  it  by  descent. 

Cont.  Rem.        96.  The  only  ground  (says  Mr.  Fcarne)  upon  which 

^'^'  Lord  Coke's  opinion  in  the  preceding  case  can  be 

accounted  for,  is,  the  supposition  that  an  entire  new 
estate  was  created,  and  derived  under  the  uses  of  the 
surrender,  throughout  the  whole  of  them  ;  and  that 
no  estate  taken  under  those  uses  was  any  part  of  the 

Gilb.  Ten.      old  estate :  but  that  this  notion  had  been  entirely  ex- 

272 

ploded  by  modem  decisions. 
Roe  V.  Grif-        97.  B.  North  surrendered  a  copyhold,  to  the  use 
fm.  ^"'''    ^^  himself  and  his  heirs,  till  the  solemnization  of  his 

marriage,  then  to  the  use  of  himself  for  life,  remain- 
der to  his  wife  for  life,  remainder  to  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the  chil- 
dren of  the  marriage,  in  such  manner  as  B.  North 
should  appoint ;  iii  default  of  appointment,  to  the 
heirs  of  the  body  of  B.  North  by  hi«  intended  wife, 
and  in  default  of  such  issue,  to  the  said  B.  North,  his 
heirs  and  assigns  for  ever. 

Lord  Mansfield  held  that  though  B.  North  had 

limited  the  reversion  in  fee  to  himself,  yet  the  worib 

did  not  operate  ;  for  the  use  resulted  by  operation  oi 

Xhrustolu  T.  \^^^     And  all  the  Judges  agreed  that  after  the  sur- 

Tit.38.^.4/  render  to  the  uses  of  the  settlement,  the  reversion 

still  continued  in  the  husband ;  and  that  no  alteration 
or  change  of  estate  happened  in  this  case. 
Vide  Fearne    .    98.  It  appears  somewhat  doubtful  whether  limita- 
Cont.  Rem,    ^^^^  j^^  ^^  nature  of  springing  and  shifting  uses  are 

Tit.  16.  c.  5.    good  in  surrenders  of  copyholds.  It  may  be  observed, 

that  if  limitations  of  this  kind  are  not  good,  great 
inconveniences  must  arise,  as  the  usual  practice,  for 
a  long  time  past,  has  been  to  insert  a  covenant  in 
marriage  settlements,  to  surrender  copyholds  to  the 
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same  uses  to  which  the  freehold  estates  are  limited, 
and  in  most  of  such  settlements  there  are  sprhoging 
atid  shifting  uses. 

99*  It  has  been  long  settled  that  a  court  of  equity  A  Surrender 
inll  supply  the  want  of  a  surrender  of  a  copyhdd  8„pp"ed  in 
estate,  in  favour  of  a  purchaser  for  a  valuable  consi-  Equity. 
deration,  against  the  party  who  ought  to  make  the 
surrender,  and  also  against  his  heir. 

100.  A.  contracted  with  B.  for  the  purchase  of  a  Barker  v- 
copyhold  estate,  and  paid  the  purchase  money,  and  ^  218. 
B.  agreed  to  surrender  the  premises  at  the  next  court, 

but  died  before  a  court  was  held,  or  any  surrender 
made.  Upon  a  bill  in  Chancery  by  the  purchaser 
against  the  heir,  the  Court  decreed'  that  he  should 
surrender  the  premises  as  soon  as  he  came  of  age. 

101.  A  mortgagee  being  a  purchaser  pro  tanio,  a 
surrender  of  a  copyhold  will  also  be  supplied  in  his 
favour,  by  the  Court  of  Chancery ;  even  against  a  piu'- 
chaser  who  has  been  admitted. 

102.  A.  lentB.  SOO/.  on  a.surrender  of  some  copy-  Jennings 
hold  lands,  which  A.  neglected  to  get  presented  at  2  Vern!^9. 
the  next  court,  by  which  it  became  void,    B.  after-  Blenkame  ?. 
wards  sold  the  same  lands  to  J.  S.  who  took  a  sur-  2lBro?f^arl. 
render,  which  he  presented,  and  was  admitted.   But  Ca.  278. 

it  appearing  that  he  had  notice  of  A.*s  right,  it  was 
decreed  that  A.'s  defective  surrender  should  be  made  Patteson  ?. 
good }  and  on  an  appeal  to  the  House  of  Lords  the  j«in^"^2'. 
decree  was  affirmed. 

103.  In  the  case  of  a  voluntary  conveyance,  a  court  Vane  v; 
of  equity  will  not  supply  the  defect  of  a  surrender  f  p^  wms. 
against  the  heir,  unless  he  has  done  something  to  352. 
prevent  the  acceptance  of  the  surrender. 

104.  Courts  of  equity  will  also  supply  the  defect  of 
a  surrender  to  the  use  of  a  will,  in  many  cases. ;  of 
which  an  account  will  be  given  in  the  next  title. 
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105.  An  article  or  agreement  in  writing,  executed 
according  to  the  statute  of  frauds,  to  surrender  a 
copyhold  estate,  is  good*;  and  the  person  entering  into 
it,  and  his  heirs*,  will  be  bound  by  it  as  fully  as  by 
an  agreement  to  convey  a  freehold  estate. 
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Section  1. 

IT  has  been  stated  that  copyhold  estates  may  be  Tit.l0.c.i. 
entailed^  where  there  is  a  special  custom  to  warrant  i  '^^* 
it ;  or  rather  that  they  may  be  limited  to  a  person 
and  the  heirs  of  his  body,  with  a  remainder  over : 
and  that  the  statute  De  donis  conditionaUbus  co- 
operating with  the  custom,  will  give  to  such  an  estate 
all  the  qualities  of  an  estate  tail.  In  consequence  of 
which  it  has  been  determined,  that  entails  of  copy- 
holds may  be  barred  in  several  ways ;  for  otherwise 
estates  of  this  kind  would  be  unalienable,  which  the 
law  will  not  allow. 

2#  The  modes  of  barring  entails  of  copyholds  are  Forfeiture 
principally  three :  First,  by  forfeiture  and  regrant ;  ^^^  Regrant. 

Vol.  V.  .Q  q 
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as  where  a  tenant  in  tail  of  a  copyhold  commits  a 
forfeiture,  in  consequence  of  which  the  lord  of  the 
manor  seises  it,  and  grants  it  either  to  the  old  tenant 
or  to  another  person,  such  grantee  will  acquire  an 
estate  in  fee  simple. 

3.  Upon  a  trial  at  bar  in  ejectment;  for  lands  held 
of  the  manor  of  Wakefield,  it  was  admitted  that  by 
the  custom  of  that  manor  copyhold  lands  might  be 
entailed,  and  that  the  mode  of  barring  such  entails 
w«»i  for  the  tenant  in  tail  to  commit  a  forfeiture,  and 
then  the  lord  made  three  prodamations,  after  which 
he  seised  the  copyhold,  and  granted  it  to  the  copy- 
holder in  fee*  Another  custom  to  bar  such  entail 
was,  for  the  tenant  in  tail  to  make  a  surrender  to  a 
purchaser  in  fee,  and  then  for  the  purchaser,  intend- 
ing to  bar  the  entail,  and  the  remainders,  to  commit 
a  forfeiture  ;  then  the  lord  to  seise  and  make  three 
proclamations,  &c.:  that  thereby  the  issue  in  tail  was 
barred,  though  the  tenant  in  tail  did  not  join  ;  and 
this  custom  was  found  1^  the  jury  and  allowed  by 
the  Court  to  be  good.  i 

4.  This  case  is  also  reported  by  Style,  who  mentions 
tliat  Lord  Ch.  J.  Roll  said  he  conceived  there  could 
be  no  custom  for  this,  because  the  seizure  for  a  for- 
feiture destroyed  the  copyhold  estate  ;  for  it  was  at 
the  lord's  election,  after  the  seizure,  whether  he  would 
grant  the  estate  again  by  copy  of  court'T<A  or  not 
But  this  effect  of  a  forfeiture  is  sanctioned  by  tike  au- 
thority of  the  following  case. 

5.  On  a  trial  at  bar  it  was  ruled  by  the  court  on 
evidence,  that  where  W.  Saville  was  tenant  in  tafl  of 
divers  copyholds  in  the  manor  of  Wakefield,  and  made 
a  voluntary  lease  for  21  years,  without  licence  of  the 
lord,  to  commit  a  forfeiture ;  tehich  was  presented 
in  the  copyhold  court,  and  the  lands  seised  into  the 
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hands  of  the  lord,  according  to  the  custom  of  the 
manor;  and  W.  Saville  appointed  the  forfeiture  to  be 
for  the  benefit  of  Arthur  Saville  and  his  heirs.  It 
being  proved  that  there  was  a  custom  to  commit  such 
forfeitures,  on  purpose  to  bar  the  entails  of  copyholds, 
and  to  transfer  the  lands  over  to  any  other  person ; 
although  A.  Saville  was  not  admitted  by  the  lord  in 
the  lifetime  of  W.  Saville,  yet  it  was  held  that  he  had 
a  good  title ;  and  the  forfeiture  was  only  in  the  nature 
of  a  surrender,  or  of  a  common  recovery ;  and  the 
lord  could  not  admit  any  other  than  him  to  whom  it 
was  limited  by  the  tenant  so  making  such  a  forfeit 
lure ;  but  cestui  que  use  after  his  admittance  should 
have  it,  and  the  lord  could  not  otiierwise  dispose  of 
it:  and  whenever  cestui  que  use  was  admitted,  he 
should  ^void  aU  mesne  acts  or  dispositions  made  by 
the  lord,  as  he  should  if  a  surrender  had  been  made 
to  his  use,  and  he  had  afterwards  been  admitted 
according  to  the  surrender. 

6.  This  custom  of  barring  entails  of  copyholds  by  ^ 

forfeiture  and  regrant  is  said  to  be  peculiar  to  the 
manor  of  Wakefield.  But  Mr.  Serjeant  Williams  ob* 
serves,  <<  It  should  seem  that  if  there  was  a  custom 
in  any  other  manor,  of  barring  an  entail  of  a  copy-  ^n^T^' 
hold  by  forfeitiu*e  and  regrant,  it  would  be  good ;  for  2  Ves«  604. 
what  is  a  good  custom  in  one  manor,  must  necessa^ 
rily  be  so  in  another." 

7*  The  second  mode  of  barring  entails  of  copyholds  Recovery  in 
is  by  a  species  of  common  recovery,  grounded  on  ^e  Manor 
what  Littleton  says,  (§  76.)  that  plamts  in  the  nature 
of  writs  of  assize  at  common^  law,  will  lie  in  the  lord's 
court,  upon  which  a  recovery  might  be  suffered. 

8.  Thus  in  23  and  24  Eliz.  it  was  adjudged  by  the  Bromies 
Court  of  Common  Pleas,  that  where,  by  the  custom  Cm, 
of  the  manor,  plaints  had  been  made  in  the  court  of         ' 
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the  manor,  in  the  nature  of  real  actions,  against  the 
tenant  in  tail,  (admitting  that  copyhold  land  might 
be  entailed)  it  should  be  a  discontinuance,  and  should 
toll  the  entry  of  the  heir  in  tail.  For  inasmuch  as 
plaints  in  the  nature  of  real  actions  were  warranted 
by  the  custom,  it  was  an  incident  which  the  law 
annexed  to  the  custom,  that  such  a  recovery  should 
make  a  discontinuance. 

9*  This  determination  only  says  that  a  recovery  in 

the  lord's  court  shall  operate  as  a  discontinuance,  and 

take  away  the  entry  of  the  heir.    And  Lord  Ch.  B. 

Ten.  175.       Gilbert  observes,  that  a  recovery  with  voucher  does 

not,  of  common  right,  bar  the  entail  of  a  copyhcrfd ; 
but  that,  as  to  the  entailing  of  them,  custom  is  re- 
quisite ;  so,  without  custom,  the  entail  cannot  be  cut 
off.  The  rei^ons  are,  because  without  an  intended 
recompence  in  value,  no  recovery  shall  bind,  and  the 
surrenderee  comes  in  in  the  post  by  the  lord,  and  is 
not  in  in  the  j9er  by  the  party}  and  so  no  warranty  can 
be  annexed  to  the  .copyholder's  estate.  Besides^  Uiey 
have  only  an  estate  at  will,  to  which  no  warranty  can 
be  annexed  of  common  right ;  for  no  estate  less  thaq 
a  freehold  is  capable  by  common  right  of  having  a 
Warranty  annexed  to  iU    And  accordingly  it  was 

T.Rajeii.i62.  adjudged  in  Clun's  case;  and  all  the  Judges  held 

that  the  recovery  did  not  bind  without  &  custom. 
But  there  is  a  quere  whether  judgment  was  given 
for  the  plaintiff  upon  the  principal  matter  or  not  ^ 
'-■'  for  it  seemed  to  have  been  a  discontinuance,  and 
then  the  defendant's  entry  could  not  be  lawful. 
There  were  two  other  cases  where  this  question  came 
in  dispute,  but  was  not  resolved.    It  was  held  in  the 

Moor.  637.    case  of  Ctiurch  v*  Wyatt,  that  a  recovery  by  custom 

might  bar,  which  implied  that  without  il  custom  it 

Id.  7^^.       could  not  bar»    But  in  the  case  of  Oldcot  v*  LeveU 
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it  was  agreed  that  a  recovery  might  be  in  the  court 
of  the  lord,  that  would  bar  a  copyhold ;  and  there 
it  was  said  generally,  and  was  not  put  upon  any 
custom. 

10«  The  usual  mode  of  suffering  a  common  reco-  p;^^^^  ^^^ 
very  in  a  copyhold  cdurt  is  thus :  the  tenant  in  tai). 
surrenders  it  to  some  other  person,  to  make  him  tenant 
to  the  priBcipe,  and  then  a  plaint,  in  the  nature  of  a 
writ  of  entry  in  the  post,  is  brought  against  him,  who 
vouches  the  tenant  in  tail,  and  he  vouches  over  the 
common  vouchee. 

11.  By  the  statute  47  Geo.  III.  sess.  S.  c.  8.  it  is 
enacted^  that  it  shall  be  lawful  for  every  person,  not 

'  being  under  coverture^  and  for  every  feme  covert 
(being  secretly  examined),  to  appoint  an  attorney  or 
attorneys  for  the  purpose  of  surrendering  the  copy- 
hold or  customary  tenements  ofwhich  a  common  reco* 
v^  shall  be  proposed  to  be  suffered,  to  make  him 
or  them  tenant  or  tenants  to  the  plaint,  and  also  to 
appoint  any  other  person  or  persons  to  appear  as 
vouchee  or  vouchees  for  suffering  such  recoveries ; 
which  shall  be  as  good  as  if  the  parties  appeared  in 
person. 

12.  It  was  resolved  by  the  Court  of  Common  Pleas  Keen  ▼. 

in  27  Cha«  II.  that  where  a  tenant  for  life  of  a  copy-  i  {^^^  ^^p^ 
hold  suffered  a  recovery  as  tenant  in  fee,  it  was  no  2  — —  32. 
forfeiture  of  his  estate ;  for  the  freehold  not  being  • 

concerned,  asnd  it  being  in  a  court-baron,  where  there 
is  no  estoppel ;  and  the  lord  who  was  to  take  advan- 
tage of  it,  if  it  were  a  forfeiture,  being  a  party,  it 
was  not  to  be  resembled  to  the  forfeiture  of  a  free 
tenant ;  and  that  customary  estates  had  not  such 
accidental  qualities  as  estates  at  common  law,  unless 
by  q[)9cial  custom. 
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4Rep.  23  a.       13.  A  recovery  upon  a  plaint^  in  the  nature  of  a 

real  action  against  a  tenant  in  tail,  is  a  discontinuance^ 
and  takes  away  the  entry  of  the  heir  m  taiL 
Oliver  v.  14^  jf  lands  are  customary  freeholds,  and.  pass  by 

1  Atk.  474.     surrender  in  a  burrough  court,  it  is  said  that  a  reco- 
very of  such  lands  suffered  in  the  Court  of  Common 
Pleas  may  be  good. 
aRecoverJ'on      ^^*  ^*  ^^  resolved  in  a  modem  case,  that  a  reco- 
the  Descent,  .very  of  a  copyhold  has  the  same  effect  as  a  recovery 

of  a. freehold,  with  respect  to  the  descent 
^^  ^'J^^'       1C«  J*  Younger  being  seised  in  fee  of  freehold  aad 

were,  5  Term  ^  ^ 

IL104.         copyholds,  devised  certain  parts  of  his  estate  to 

iS.  Atkinson  in  fee,  and  other  parts  to  S.  Atkinsra 
for  life,  with  remainder  to  E.  Waterfield  in  taiL 
These  two  estates  afterwards  came  to  C.  Bowker  in 
tail,  one  of  which  she  took  by  purchase,  under  a 
limitation  to  the  daughters  of  £.  Crow,  the  other  by 
descent  under  the  estate  tail  limited  to  E.  Waterfield. 
C.  Bowker  being  so  seised  in  tail  of  the  different 
parts  of  these  estates,  in  different  rights,  sufiered  a 
common  recovery,  with  her  husband,  of  the  whole  $ 
and  a  question  arose  on  the  eflfect  of  that  recovery, 
as  to  the  respective  parts  of  the  estate. 

Lord  Kenyon  said,  it  seemed  to  have  been  admitted 

Tt.36  c9    ^^^^  ^^^  ^^^  ^^  Martin  V.  Strachan  decided  this  case, 
f  14.  as  far  as  it  went.    According  to  that  case  it  stood 

thus :  the  common  recovery  put  an  end  to  the  estate 
tail  i  the  estate  immediately  afterwards  became  an 
estate  in  fee ;  and  the  party  whose  estate  was  con- 
verted into  a  fee,  if  he  took  the  estate  tail  as  a 
purchaser,  must  take  the  fee  as  a  purchaser;  or  if 
he  took  the  estate  tail  by  descent,  must  take  the 
fee  also  by  descent,  as^  from  the  same  ancestor.  A 
distinction,  however,  had  been  taken,  between  the 
operation  of  a  common  recovery  respecting  copy- 

15 
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iioldsi  and  freeholds.  But  it  would  lead  to  per- 
plexity if  different  rules  were  applied  to  different 
sorts  of  estates.  Copyhold  estates  were  neither 
within  the  statute  De  donis  nor  that  of  uses ;  neither 
were  they  the  subject  of  entails,  unless  there  was  a 
custom  in  the  manor  to  warrant  it,  which  was  ad- 
mitted in  this  case.  It  was  in  conformity  to  the 
rule  respecting  real  estates,  and  to  prevent  any  estate 
being  unalienable,  that  the  same  rule  was  adopted  in 
the  case  of  copyholds,  as  a  means  of  unfettering  estates 
and  to  prevent  perpetuities.  And  he  knew  of  no 
authorities  which  made  any  distinction  in  this  respect 
between  copyholds  and  freeholds :  in  all  other  points 
where  the  lord  of  the  manor  was  not  prejudiced, 
the  same  rule  of  descent  applied  equally  to  both. 
.That  this  case  had  been  ingeniously  argued  on  the 
forms  of  a  recovery ;  and  it  had  been  compared,  as 
to  the  copyholds,  to  a  feoffinent  and  re-feoffinent» 
But  this  was  by  no  means  like  the  case  of  a  feoff- 
ment and  re-feoffment,  and  the  Court  could  not  enter 
into  these  forms ;  they  were  perhaps  inexplicable ; 
but  they  must  be  taken  as  a  mere  mode  of  convey, 
ance  by  a  tenant  in  tail,  and  ought  to  be  so  considered 
in  all  respects  :  it  was  so  considered  by  the  courts 
in  Martin  v.  Strachan.  Without,  however,  wasting 
time  in  going  through  the  doctrine  laid  down  by 
Lord  Ch.  J.  Lee  in  that  case,  he  thought  the  Courl 
was  bound  to  adopt  the  authority  of  it,  and  apply  it 
to  both  these  species  of  property.  Therefore  that 
part  of  the  estate  which  the  person  who  suffered  the 
'  common  recovery  took  by  purchase,  must  go  to  liie 
heir  er  parte  patema ;  and  that  which  she  took  by 
descent  from  the  maternal  ancestor,  to  the  heirs  ea? 
parte  matema. 

Qq4 
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How  such  17*  A  common  recovery  suffered  in  a  copyhold 
Recovenes     court  can  only  be  reversed  by  petition  to  the  lord,  in 

may  be  re-  ■'  •'^  * 

versed.  the  nature  of  a  writ  of  false  judgments 

FUZ.N.B.  jg^  If  an  erroneous  judgment  be  given  in  a  far- 
1  Inst.  60  a.  medon  in  a  copyhold  court  where  the  King  is  lord, 
£dt¥uxl*8  ^^  party  against  whom  the  judgment  is  given  may 
^D^i  Au  sue  by  bill  or  petition  to  the  King,  in  the  Exchequer 
539.  Chamber,  in  the  nature  of  a  writ  of  false  judgment, 

for  the  reversal  of  the  judgment.  For  as,  in  the 
court  of  a*  common  person,  the  proper  suit  for 
reversal  thereof  is  to  the  lord  by  petition ;  so  it  is 
here  to  the  King :  and  the  Exchequer  Chamber  is 
more  proper  to  sue  in  to  the  King  by  petition, 
^  than  the  Chancery,  because  it  concerns  the  King's 
manon 

19.  The  Court  of  Chancery  will  not,  however, 
compel  a  lord  of  a  manor  to  receive  a  petition  in  the 
nature  of  a  writ  of  false  judgment,  to  reverse  a  re* 
covery  suffered  thirty  years  before.  • 
Smith  V.  Dean      20.  A  bill  was  brought  to  compel  the  Dean  and 
St.  Paul's!      Chapter  of  St.  Paul's,  as  lords  of  the  manor,   to 
r^^fir^**^*"     ^^^^^^^  *  petition  in  the  nature  of  a  writ  of  false 
1  Vem.  367.  judgment,  for  reversing  a  common  recovery  suffered 
in  the  manor  court  above  thirty  years  before  ;.  wher^ 
by  a  remainder  in  tail,  which  the  plaintiff  claimed, 
was  barred ;  suggesting  several  errors  in  the  proceed- 
ings, and  praying  that  the  said  lords  might  be  com- 
manded  to  examine  the  same,  and  do  right  thereupon* 
To  this  bill  the  defendant  Rugle  demurred ;  and  the 
Dean  and  Chapter,  by  answer,  insisted  that  it  was  the 
first  attempt  of  the  kind,  and  therefore  of  dangerous 
consequence ;  and  conceived  it  not  fit  to  proceed  on 
the  said  petition,  unless  compelled  thereto  by  course 
of  law.    That  Rugle  being  the  person  concerned  in 
interest  to  contest  the  sufficiency  of  the  common 
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recovery,  they  hoped  the  court  would  hear  his  defenc  e 
and  determine  therein  before  any  judgment  were 
given  against  them ;  and  that  they  were  only  lords  of 
the  manor  to  obey,  &c.  \  and  prayed  that  their  rights 
might  be  preserved. 

This  demurrer  having  been  allowed,  an  appeal  was  Amu  1685. 
brought  in  the  House  of  Lords,  where  it  was  con- 
tended on  the  part  of  the  appellant,  that  this  was  the 
only  remedy  which  he  had ;  for  as  no  writ  of  erron 
or  false  judgmeiit,  lay  for  reversing  a  recovery  or 
judgment  obtained  in  a  copyhold  court,  the  only 
method  was  by  bill  or  petition  to  the  lord,  in  the  nature 
of  a  writ  of  false  judgment,  which  of  common  right 
he  ought  to  receive ;  and  to  cause  errors  and  defects 
in  such  recovery  or  false  judgment  to  be  examined. 

That   in    all    cases  where  any  party,  having  a 
right  to  a  freehold  estate,  was  barred  by  a  judgment, 
recovery,  or  fine;   such  party,   of  common  rights 
might  have  a  writ   of  error,  if  the  same  were  a 
court  of  record  j  and  a  writ  of  false  judgment,  if 
in   a  court  baron,    or  county  court      And  there 
could  be   no  reason  why  a   copyholder  should  be 
-without  remedy,  when  a  false  judgment  was  given ; 
and  the  rather  for  that  in  real  actions,  as  this  was, 
the  proceedings  in  the  lord's  courts  were  according 
to  those  in  Westminster  Hall.    That  though  a  com- 
mon recovery  was  a  common  assurance,  yet  it  was 
never  pretended  that  a  writ  of  error  to  reverse  it  was 
r^sed  on  that  pretence  ;  and  if  the  lord  of  a  manor 
refused  to  do  his  duty,  the  Court  of  Chancery  had  a 
jurisdiction  to  compel  him  thereto.      That  though 
common  recoveries  were  favoiu^ed,  and  had  been 
supported  by  several  acts  of  parliament,  yet  no  par- 
liainent  ever  thought  fit  to  deprive  the  parties  bound 
by  such  Recoveries,  of  the  benefit  of  a  writ  of  error. 
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On  the  other  side  it  was  argued  for  the  respon- 
dent, that  the  person  who  suffered  the  recoveiy  had 
a  power  over  the  estate,  that  she  might  both  by  Iftw 
tod  conscience,  upon  a  recovery,  dispose  of  it  as 
she  should  think  fit ;  that  she  had  suffered  a  recoveiy, 

.  according  to  the  custom  of  the  manor,  though  not 
according  to  the  form  of  those  sufifered  m  West^ 
minster  Hall.  That  the  suffering  of  recoveries 
in  any  court,  and  the  method  of  proceeding  in  them, 
were  rather  notional  than  real  things;  and  in  the 
common  law  courts,  they  were  taken  iiotice  of,  not 
as  adversary  suits,,  but  as  common  assurances }  so 
that  even  there,  few  mistakes  were  deemed  so  gieal^ 
but  what  were  remedied  by  the  statute  of  jeofails^  or 
would  be  amended  by  the  assistance  of  the  Court 
And  if  it  were  so  in  the  courts  at  Westminster, 
where  the  proceedings  were  more  solemn,  and  the 
Judges  were  persons  of  learning  and  sagacity ;  how 
much  rather  ought  this  to  stand,  which  was  suffered 
in  165S,  during  the  times  of  disorder,  and  most  pro- 
ceedings informal  and  in  the  English  tongue,  in  such 
a  mean  court,  where  there  were  few  precedents  to 
guide  th^m ;  where  the  parties  themselves  were  not 
empowered  to  draw  up  their  own  proceedings,  but 
the  whole  was  left  to  the  steward,  who  was  a  stranger 
to  the  person  concerned ;  and  therefore  it  was  hard 
and  unreasonable  that  men's  purchases  should  be  pre- 
judiced by  the  ignorance,  unskilfulness,  or  dishonesty 
of  a  steward,  or  his  clerks.  That  there  was  scarce 
one  customary  recovery  in  England  which  was  exactly 
agreeable  to  the  rules  of  common  law :  that  the 
questioning  of  this  might,  in  consequence,  endanger 
multitudes  of  titles,  which  had  been  honestly  pur- 

'  chased ;  especially  since  there  could  be  no  aid  &(MP 
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tbe  statutes  of  jeofails,  for  they  did  not  extend  to 
coarts  baron.    Tliat  there  was  no  precedent  to  force 
lords  of  manors  to  do  as  this  bill  desired,  and  the 
lords  of  manors  were  the  ultimate  judges  of*  the 
regularity  or  errors  in  such  proceedings.    That  there 
was  no  equity  in  the  prayer  of  this  plaintiff;  that  if 
the   lord  had  received  such  a  petition,  and  were 
about  to  proceed  to  the  reversal  of  wtch  recovery 
equity  ought  then  to  interpose,  and  quiet  the  pos. 
session  under  those  recoveries  :  that  Chancery  ought 
rather  to  supply  a  defect  in  a  common  conveyance, 
and  decree  the  execution  of  what  each  party  meant 
and  intended  by  it,  than  assist  the  annulling  of  a 
scdemn  agreement,   executed   according  to  usage, 
though  not  strictly  conformable  to  the  rules  of  law. 
The  appeal  was  dismissed,  and  the  decree  affirmed. 
SI.  The  determination  in  the  above  case  can  only 
be  accounted  for  from  the  late  period  at  which  the 
recovery  was  attempted  to  be  reversed ;  and  from  the 
circumstance  of  its  having  been  suffered  during  the 
civil  wars.    It  would  be  very  dangerous  to  conclude 
from  it  that  every  lord  of  a  manor  has  a  discretionary 
power  to  receive  or  refuse  a  petition  to  reverse  a  re- 
covery suffered  in  his  court :  for  justice  requires  that  a 
petition  of  this  kind,  when  brought  within  a  reason- 
able time,  should  be  as  much  ex  debito  justituB,  as  a 
unit  of  error  to  reverse  a  recovery  suffered  in  the 
Court  of  Common  Pleas. 

22.  Where  a  recovery  has  been  sufiered  of  lands 
held  in  ancient  demesne,  in  the  lord's  court,  the 
proper  mode  of  reversing  it  is  by  writ  of  deceit. 

28.  Thus,  where  a  writ  of  deceit  was  brought  to  Rex  v.  Fire- 
reverse  a  common  recovery,  suffered  of  lands  which  ^'^®'   ^^^ 
were  held  of  the  manor  of  Haoering  ate  Bamer  in 
the  county  of  Essex,  which  is  ancient  demesne,  and 
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of  which  the  King  is  lord  The  defendants  conieittd 
the  action,  and  the  Attorney  General  remitted 
damages,  and  praytsd  judgment.  A  rule  was  made 
for  judgment  nisi  causa^  which  was  made  absolute  on 
affidavit  of  service ;  no  cause  being  shown. 
Within  what      34.  The  Statute  10  &  11  Will.  III.  c.  4.  has  been 

i1l3$.«.  u.  ^^^^y  stated,  by  which  it  is  enacted,  that  all  writs 
1 25.  of  error  for  reversing  fines   or  recoveries  must  be 

brought  within  20  years  after  such  fine  levied,  or 
recovery  suffered.  It  does^  not  i^pear  to  have  been 
determined  whether  this  statute  extends  to  petitioni 
to  reverse  recoveries  suffered  of  copyholds,  or  to 
writs  of  deceit  to  reverse  recoveries  suffered  of  hods 
held  in  ancient  demesne.  The  kte  Mr.  Serjeant 
Hill  held  that  it  did  extend  to  petitions  and  writs  of 
deceit;  and  gave  the  following  reasons  for  his 
opinion :  ^<  The  statute  in  question  is  a  remedial  law, 
and  made  for  the  quieting  title  and  possessions  under 
ancient  fines  and  recoveries,  as  appearsby  the  express 
words,  as  well  as  from  the  subject  of  it ;  therefore  it 
ought,  by  the  known  rules  of  law,  to  receive  a  liberal 
construction,  and  to  be  extended  to  all  cases  within 
the  mischiefs  intended  to  be  remedied,  even  if  the 
words  were  not  comprehensive  enough  in  their  strict 
literal  sense  to  extend  to  them.  But  in  this  case  I 
think  the  words  are  sufficient  to  include  the  case  in 
question ;  for,  by  the  purview,  *  the  bringing  anj 
*  writ  of  error  or  suit  for  reversing  such  fine,  recover]r» 
<  or  judgment',  is  restrained  to  ^  years  after  such 
fine  levied,  or  such  recovery  suffered,  or  judgment 
signed  \  so  that  the  words  of  the  statute  extend,  not 
only  to  writs  of  error,  but  to  any  smt  generally,  with- 
out distinction,  for  reversing  such  fine,  recovery,  or 
judgment ;  and  it  is  plain  that  the  word  such  relates 
to  the  word  ancient,  and  that  antiquity  is  in  this 
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statute  applicable  to  the  term  of  twenty  years.  In 
the  construction  of  remedial  statutes,  the  full  extent 
is  to  be  given  to  every  word  in  the  purview,  in  sup- 
pression of  the  mischief  intended  to  be  remedied,  not- 
withstanding  the  title  or  the  preamble  be  not  equally 
extensive," 

25.  Lord  Coke  says,  if  by  custom  copyholds  may  be  Suncnder. 
entailed,  the  same  by  hke  custom,  by  surrender,  may 

be  cut  off;  and  that  it  had  been  so  adjudged.  In  a  Lee  ^• 
case  in  15  Ja.  the  Court  of  King's  Bench  held,  that  an  Poph.  )28. 
entail  of  a  copyhold  could  not  be  cut  off  by  surrender, 
unless  it  were  by  special  custom,  and  directed  the 
jury  to  find  accordingly.  And  it  was  said,  that  to 
maintain  this  custom,  it  ought  to  be  shown  that  a 
Jbrmedon  had  been  brought  upon  such  a  surrender^ 
and  judgment  given  that  it  did  not  lie :  yet  it  was 
agreed  that  it  was  a  strong  proof  of  a  custom,  that 
they  to  whose  use  such  surrenders  had  been  made, 
had  enjoyed  the  lands  against  the  issue  in  tail. 

26.  In  a  case  concerning  lands  held  of  the  manor  Hill  v. 
of  Northall  in  Essex,  it  was  agreed,  that  where  copy-  Upchurch, 
hold  lands  might  be  entailed,  a  custom  that  a  surren-  §  12. 
der  should  be  a  bar  or  discontinuance  of  such  estate, 

,was  good. 

^.  It  appears  to  have  been  settled  in  some  modem 
cases,  that  a  surrender  by  a  tenant  in  tail  of  a  copy- 
hold will  bar  his  issue,  without  a  special  custom, 
-unless  a  special  custom  be  found  that  a  recovery  is 
necessary. 

28.  A.  being  a  copyholder,  covenanted  by  marriage  white  v. 
.-articles  to  surrender  to  trustees,  to  the  use  of  himself  Thornburg, 
for  life,  remainder  to  his  wife  for  .life,  remainder  to  425/ 
,*he  heirs  male  of  his  body,  remainder  to  his  own  right  ^'i^*  ^Vos" 
(heii^.     A.  died  without  havings  made  any  surrender, 
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leaving  B.  his  son,  and  M.  his  daughter.     B.  surren- 
dered the  copyhold  for  payment  of  his  debts. 

Lord  Haxcourt  was  of  opinion,  that  the  copyhold 

being  entailed  by  the  articles,  could  not  afterwards, 

by  a  bare  surrender,  be  defeated,  without  a  particular 

custom  had  been  found  to  warrant  it.     But  this  de* 

cree  was  reversed  by  Lord  Cowper,  who  said,  that 

Roe  ▼•  prima  facie  it  must  be  taken  that  a  surrender  by  suA 

^^M^^'&       ^^^^^  in  tail  will  bind  his  issue,  unless  a  particular 

Selw.  92.       custom  were  found  that  there  ought  to  have  been  a 

recovery. 
Sinffer  ^9*  ^^  ^  Subsequent  case,  three  Judges  against 

2  Yes.  603.     Lord  Ch.  J.  Willes  held,  that  where  copyholds  were 

entailable,   and  the  custom  did  not  prescribe  any 
mode  of  barring  the  entail,  it  might  be  done  by  sur- 
'  render.     But  the  Lord  Ch.  Justice  thought,  that  in 
such  a  case  a  recover}'-  was  the  proper  mode. 

SO.  A  surrender  to  the  use  of  a  will  not  only 
effectuates  the  will,  but  also  operates  as  a  bar  to  an 
estate  tail,  of  which  an  account  will  be  given  in  the 
Tit.38.  c.  4.  next  Title. 

A  Custom  to  31.  A  custom  of  barring  estates  tail  in  copyholds 
ren^r  or  by  "^^  surrender,  may  subsist  concurrently  with  a  custom 
Recovery,  is  to  bar  such  estates  by  a  recovery  in  the  lord's  court 
^^  32.  In  ejectment  for  a  copyhold  estate,  a  case  was 

Smallev,         made  for  the  opinion  of  the  Court,  wherein  it  wa« 

1  Wils'.  26.     stated,  that  within  the  manor  of  Collingham,  where 

2  Stra.  1  ]  97 •  . 

the  lands  lay,  there  were  two  customs  of  barring 
estates  tail,  which  had  been  used  within  the  said  man(wr 
time  out  of  mind  j  one  was  by  common  recovery,  the 
other  by  a  surrender  in  fee  to  a  purchaser.  That 
Edward  Smalley,  on  the  marriage  of  his  son  Robert, 
surrendered  the  premises  to  his  son,  and  Susannah  ms 
wife,  and  their  heirs  in  general  tail.    They  had  isste« 
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Edward  Smalley^  their  son  and  heir,  who  after  their 
deaths  became  tenant  in  tail,  and  surrendered  the 
premises,  according  to  the  custom  of  the  manor,  to 
John  Mills  and  his  heirs  in  fee,  who  dying,  left  Ro- 
bert Mills  his  heir,  and  plaintiflF's  lessor.  The  de- 
fendant was  Henry  Smalley,  son  and  heir  of  Edward 
Small  ey,  who  surrendered  the  premises  to  John  Mills 
as  aforesaid.  And  whether  the  defendant  Edward 
Smalley,  the  heir  in  tail,  was  barred  by  the  surrender 
in  fee,  where  there  was  also  a  custom  within  the  same 
manor  of  barring  by  recovery,  was  the  question. 

After  two  arguments,  it  was  unanimously  resolved 
by  the  Court,  that  the  heir  in  tail  was  barred. 

Lord  Ch.  J.  Lee. — "  It  has  been  said  at  the  bar, 
that  a  custom  in  a  manor  to  bar  a  tail  by  surrender, 
ought  only  to  be  allowed  ea^  necessitate,  i.  e.  when 
in  the  same  manor  tliere .  is  no  usage  to  bar  by  a  re- 
covery. There  is,  indeed,  great  diversity  in  the  books 
as  to  barring  copyhold  entails,  but  in  none  of  them 
can  I  find  any  case  to  warrant  the  distinction.  The 
latter  opinion  of  Judges  is,  that  in  manor  courts, 
where  a  real  action  can  be  brought,  a  recovery  in 
such  court  will  be  a  good  bar.  I  ownl  can  see  no 
reason  why  the  custom  to  bar  by  surrender  should 
not  be  good.  But  it  is  objected  to  barring  entailed 
copyholds  by  recovery ;  for  recompence  in  value  doe» 
not  extend  to  copyholds,  the  issue  in  tail  of  copy., 
holds  not  being  barred  in  respect  of  the  recovery  in 
value  J  but  to  prevent  the  inconvenience  of  perpe- 
tuities, these  two  customs  may  well  stand  together, 
and  are  but  different  ways  of  barring  the  entail ;  and 
I  think  the  surrender  the  best." 

Chappie,  Just,  to  the  same  effect.-*-"  And  the 
customs  must  be  taken  to  be  both  coeval ;  we  cannot 
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say  which  is  prior ;  they  seem  equally  canv^ent,  to 
prevent  perpetuities." 

Wright,  Just — <<  It  seems  to  be  agreed  by  the 
counsel  on  both  sides,  that  an  entail  of  a  cqpyfaold 
may  be  barred  by  a  recovery,  or  by  a  surrender  in 
fee,  within  a  manor,  where  there  is  no  custom  for 
barring  by  recovery ;  but  it  is  *msisted  oa  one  side, 
that  these  two  customs  cannot  stand  together.  It  has 
been  a  controverted  question,  since  I  attended  this 
bar,  whether  copyholds  could  be  entailed ;  it  is  now 
at  this  day  said  they  may,  by  custom  co-operatiog  with 
the  statute  De  donis ;  but  this  is  quite  new  to  me. 
The  statute  De  *donis  created  no  new  estate.  Copy- 
holders  are  no  more  than  tenants  at  will ;  and  it  is 
by  the  will  of  the  lord,  and  his  mere  consent  only, 
that  they. are  permitted  to  limit  their  copyholds  in 
this  or  that  way,  either  by  surrender,  or  as  the  custom 
happens  to  be.  And  surely  the  lord,  who  of  his 
mere  will  permits  a  limitation  to  I.  S.  and  the  heirs 
of  his  body,  may  permit  I.  S.  to  alien  the  same  by 
surrender.  Nobody  ever  thought  that  copyholds 
were  within  the  statute  De  donis.  Barring  entails  in 
copyholds  has  been  much  talked  of,  but  I  think  there 
is  no  such  thing :  it  is  only  a  way  invented  and  per- 
mitted  by  the  lord,  to  get  rid  of  the  entail }  the  true 
reason  of  the  issue  in  tail  being  barred  is  the  recovery 
over  in  value ;  now  there  can  be  no  such  thing  in  a 
copyhold.  I  think  the  surrender  is  the  better  way, 
if  the  lord  permits  it,  because  cheaper." 

Denison,  Just. — *^  Nothing  more  clear  than  that 
tenant  in  tail  of  a  copyhold  may  bar  his  issue  by  sur- 
render ;  and  where  there  may  be  a  real  action,  there 
1  lnst.605.    may  be  a  recovery.    These  are  only  two  different 

conveyances :  and  it  might  as  well  be  said  that  at 
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commoa  law»  where  there  is  a  fine,  that  will  bar  the 
iasw  as  well  as  the  recovery,  therefore  one  of  tbem 
4au8t  be  void.    A  siirren4er»  I  think»  is  a  more  na- 
1buir<d  way  of  cony^ng  Qogyha^ds  ibhaa  a  recovery,  j^^  ^ 
40d  I  €WWpt  see  any  laaei  a  recovery  is  o^^  but  only  Trubr, 
tp  fcireate  greater  ej:pence/'  944  §.  >. ' 

99f  a  gi^ant  of  the  freehold  of  a  copyhold  estate,  a  Grant  of 
to  a  i^rson  toving  an  estate  tail  in  such  iccyyfaold,  Jjl^  d^^^^^ 
wiU<^rf^  so  as  toej^tinguishanddestcoythe  estate  an  Estate 

tail 
.34(.  A  person  bewg  tenant  in  tail  male  af  f  copy-  Parker  w. 

]i)i^d.estatet  remainder  to  himself  in  fee,  punchased  iv^'^393_ 
the  freehold  <of  the  copyhold  froin  the  lord,  and  dien  458. 
sold  the  land.    The  Court  was  of  opinion,  that  the  J74*- '"  ^^• 
purchaser  of  the  ^eehold  slioidd  attract  the  other 
eatate,  ^hich  was  but  at  wilL    Andalter  taking  tkne 
to  con£Jder  c^  it,  4^creed  accordingly,  diat  the  pur- 
^aser  dM>uld  enjoy  against  th6  issue  in  taiL 

Si5p  A  copyhcdder  in  tail  acc^ted  a  grant  from  Dunn  v. 
the  lord  of  the  oianpr  pf  the  freehold  and  fee  sunple  3  p^^^i^g  9 
of  the  Jland*  Po  him  and  his  ht^ts,  and  died  indebted 
by  bondj  wherein  his  heks  were  bound*  On  a  bfll 
brought  by  the  bond  ^areditor.  for  satisfiKStion  ovit  of 
thj9  assets  ik^  by  tbe  obtigor,  the  question  was, 
whether  the  premises  were  assets  by  descent,  and 
liable  to  the  bond  ? 

Lord  Macclesfield,  ai^x  time  taken  to  consider  of 
it,  thus  delivered  his  opinion : 

**  Unless  it  be  expressly  foimd  that  die  custom  of 
the  mancMT  allows  of  entails,  then  this  is  a  fee  condi- 
tipnalf  and  plainly  merged  by  the  grant  of  the  free- 
hold in  fee :  but  supposing  the  custom  of  the  manm- 
does  warrant  entails,  yet  the  c^y hold  is  extinguished, 
b(8cause  in  the  eye  of  the  law  that  is  but  an  estate  at 
will,  and  mnst  be  m^fgi^  by  the  giant  of  the  free- 

Vol.  V.  R  r 
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hold.  The  premises  by  such  grant  are  severed  ftom 
the  manor,  consequently  the  custom  of  the  manor 
cannot  corroborate  the  legal  estate  at  will.  The 
copyholder  cannot  hold  of  himself,  and  the  copyhold, 
though  entailed,  is  swallowed  up  in  the  greater  estate 
of  the  freehold:  and  as  the  tenant,  after  such  time 
as  he  took  the  grant,  did  not  himself  continue  a 
copyholder,  so  his  son,  on  the  descent  of  the  freehold, 
is  likewise  no  copyholder ;  which  may  be*said  from 
son  to  son,  ad  infinitum.  Moreover,  if  the  entail  of 
the  copyhold  be  not  extinguished,  it  will  be  a  per- 
petuity ;  since  the  only  proper  way  of  barring  the 
entail  of  a  copyhold  is,  by  recovery  in  the  lord's 
court:  but  after  such  severance  as  in  the  present 
case,  no  recovery  can  be  suffered  in  the  lord's  court" 

36.  At  the  end  of  the  above  case  there  is  a  note; 
in  which  it  is  said :  "  If  A.  be  copyholder  in  tail,  re- 
mainder to  B.  in  fee,  and  A,  takes  a  grant  of  the 
fteehold  from  the  lord,  to  him  and  his  heirs,  and  dies 
without  issue,  is  not  B.,  in  whom  there  was  once  a 
vested  remainder  in  fee  of  the  copyhold  premises,  en- 
titled to  the  same  ?"  In  answer  to  this  Mr.  Cox  says : 
"  With  respect  to  the  quere  made  in  the  note  above, 
it  seems  that  the  remainder-man  could  have  no  equity 
against  the  tenant  in  tail,  who  had  power  to  bar  the 

r.  Blaket  remainder,  one  way  or  other,  upon  the  principles  of 
Tit.  3,  c.  1.    Cann  v.  Cann,  1  Vern.  430/' 

37.  This  doctrine  has  been  confirmed  in  the  fol- 
lowing modem  case. 

Challoner  ▼.  W.  Murhall  surrendered  a  copyhold  to  the  use  of 
Murhall,  himself  and  his  wife  for  their  lives,  and  the  life  of  the 
624.  '  survivor,  remainder  to  the  use  of  William,  their  eldest 

son  in  tail,  remainder  to  John,  their  second  son  in 
tail,  remamder  to  his  third  and  other  sons  in  tail 
W.  Murhall,  the  eldest  son,  died  without  issue;  John 
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and  Thomas  were  the  surviving  sons.  The  Duke  of 
Bridgwater,  who  was  seised  in  fee  of  the  manor,  by 
lease  and  release  granted  the  said  premises  to  the 
s^d  W.  Murhall  the  elder,  his  heirs  and  assigns  for 
ever,  freed  and  enfranchised  from  all  services. 
W.  Murhall  died  without  having  disposed  of  the  said 
pi^mises,  or  the  freehold  thereof;  by  which  means 
they  descended  to  John  Murhall,  who  by  his  will 
charged  the  same  with  the  payment  of  his  debts  and 
legacies,  and  devised  them  tb  T.  Murhall,  his  third 
son.  In  this  manor  no  recoveries  were  suffered,  but 
estates  tail  were  barred  by  surrender. 

The  bill  was  filed  by  legatees ;  the  Master  reported 
that  the  premises  were  charged  by  the  will,  to  which 
report  exceptions  were  taken.  * 

Lord  Loughborough  said,  it  was  impossible  that 
any  equity   could  keep  alive  this  entail;  Thomas 
Murhall,   the  third  son   and   next   remainder-man 
in  tail,  never  could  have  had  a  bill  against  his  father, 
and  elder  brother.     No  one  could  have  a  right  against 
the- tenaht  in  tail.     The  case  from  Lord  JefiHes  Parker v. 
proved  a  plain  proposition,  that  where  the  interest  of  "^""^^J^'o. 
the  lord  of  the  manor  was  united  with  the  Ooyyhold 
in  tail,  there  must  be  a  merger,  for  the  method  of 
barring  it  could  not  exist. 

,   38.  Where  the  trust  of  a  copyhold  is  entailed,  the  How  an 
same  mode  of  barring  it  should  be  adopted,  as  if  it  ^^^\  ^ay 
were  a  legal  entail.    This  proposition  may  be  sup-  be  barred. 
ported  by  reasoning  analogically  from  the  case  of  an 
equitable  entail  of  freehold  lands ;  and  by  the  au- 
thority of  Lord  Hardwicke,  who,  in  discussing  the 
mode  of  barring  a  conditional  fee  in  a  copyhold,  has 
said,  **  If  the  estate  had  been  entajjed,  it  would  have  9  Mod.  484. 
been  necessary  to  have  barred  the  entail  by  some 

Rr  2 
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proper  dieafis,  either  by  a  recovery  suffered  in  the 
lord's  court,  if  the  oustom  of  tiie  manothad  admitted 
it,  or  hy  a  surrender.  And  though  the  entail  had  not 
been  of  the  legal,  but  of  the  trust  estate^  dU  pofeftb 
endeavours  ought  to  havd  been  used  to  have  barred  it 
in  the  ordinary  way.  And  the  tiiles  of  the  common 
Iftw^  in  regard  to  the  barring  of  sucih  estate  tafl^  ought 
to  have  been  pursued  as  heat  ds  posiiblei  according 
Tit.  38.  c.  4.  to  the  case  of  Otway  v*  Hudson/' 
^  ^^'  S9*  It  has  been  determined,  that  whtre  a  tenant 

in  tail  of  the  trust  of  a  copyhold  accepted  a  surrender 

of  the  legal  estate  from  the  trustees,  it  was  a  bar  to 

the  entail,  and  reitiainderB  oven 

Grayme  v.         40.  John  Grayme  surrendered  certain  copyholds 

1  \^^«'cop.  to  the  use  of  two  trusteed  and  their  heirs^  to  sudi 

277. 2ded.     uses  as  he  should  declare  by  his  will)  and  on  the 

same  day  made  his  Willi  and  declared  that  the  trustees 
should  stand  seised  of  the  premises  to  the  use  of 
John  Grayme^  son  of  Oliver  Grayme^  for  life,  with 
remainder  to  the  heifs  male  of  his  body,  remainder 
to  Oliver  Grayme  in  the  same  manner.  The  trusteea 
were  admitted.  John  Grayme,  the  son  of  Qlivnv 
became  possessed^  as  tenant  in  taili  and  died,  leaving 
a  son  John,  who  also  became  possessed  as  tenant  in 
tail ;  when  the  trustees  surrendered  the  premises  to 
the  use  <3f  the  sidd  John  in  fee,  who  was  admitted, 
and  died  leaving  thi^ee  daughters* 

Hie  plaintiff  claimed  as  heir  mtde  of  CHiver,  by 
reason  of  failure  of  issue  male  of  John^  The  defend- 
ants  were  the  daughters  of  John  the  son,  and  claimed 
under  the  surrender  ^ade  by  the  trustees  to  the  use 
of  their  father  in  fee» 

Lord  Apsley  Aaid^  the  acceptance  of  the  iinv 
render^  and  the  admittance  under  it,  waa  evidttio^ 
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df  anintieiit  to  acquire  a  fee,  snd  therefore  a  bar  to. 
the  eBtail  m  equity.  Aifed  dimisBed  the  biU^  but 
wfthottt  costs. 

41.  It  has  been  stated^  that  where  the  custom  of  a  How  emidi- 
mioior  does  not  admit  of  an  entail  of  a  copyhold^  a  are  barred. 
attfrender  to  the  use  of  a  person  and  the  heirs  of  his  ^V^^^*  ^'  ^' 
body»  ^"^e^  him  a  conditional  fee.    And  in  that  case 
it  has  been  held,  that  a  surrender  after  issue  had,  , 

will  bar  the  estate. 

48.  A  surrender  of  copyhold   lands  was  made  sumton  t. 
within  the  manor  of  Stevenson,  to  the  use  of  LS.  c^up.§i2. 
and  the  heirs  of  his  body ;  and  after  issue  had,  he 
aum^ndetvd  the  same  to  a  stranger* 

It  was  agreed  by  all  the  Justices,  that  this  was  a 
conditional  fee  at  common  law ;  and,  that  after  issue, 
L  S*  might  alien  the  lands. 

43#  An  estate  was  limited  to  trustees,  to  the  use  PuUen  t. 
of  A.  and  the  heirs  of  her  body ;  she  married  B.  The  9  Mod.  483. 
lands  were  copyhold,  and  not  capable  by  the  custom 
of  being  entailed,  so  that  no  recovery  could  be  suf-* 
fbred  of  them.  The  husband  and  wife,  by  indenture 
of  bargain  and  sale^  to  lead  the  uses  of  a  recovery, 
declared  that  the  lands  should  be  to  the  use  of  the 
husband  and  his  heirs;  and  afterwards  suffered  a 
common  recovery  in  the  Court  of  Common  Pleas. 

Lord  H^tfdwicke  said,  that  taking  this  estate  to  be 
a  £se  simple  conditional  at  common  law,  in  trust  for 
the  wife,  as  it  really  was,  aft^er  the  condition  performed, 
she  might  have  devised  it,  had  she  been  sole,  by  will, 
which  would  have  operated  as  a  good  appointment 
of  the  trust.  Being  a  feme  covert,  she  had  joined 
with  her  husband  in  eitecuting  a  deed  to  make  a 
tenant  to  the  proed^  and  sufifering  a  common  re- 
covery to  the  use  of  the  husbtod  and  his  heirs.  Now 
it  was  certain  that  a  feme  covert  might,  by  a  common 
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recovery,  convey  her  fee  simple  land,  as  well  as  bar 
an  estate  tail ;  for  she  being  secretly  examined  be- 
fore the  recovery  was  suffered,  she  was  as  effectually 
barred  as  she  would  be  in  the  case  of  a  iSne.  But 
besides  this  deed  aiid  recovery,  the  husband  and  wife 
had  gone  farther ;  they  had  brought  their  bill  in  the 
Court  of  Chancery  against  the  trustees  to  convey  the 
legal  estate,  and  a  decree  ^had  been  made  for  that 
purpose,  which  he  was  to  suppose  had  been  carried 
into  execution ;  so  that  all  had  been  done  that  could 
be  done  to  transfer  the  estate  to  the  husband.  .  And 
he  was  of  opinion  that  it* was  wdl  transferred;  and 
he  did  not  see  how  this  differed  from  the  devise  of  a 
trust  copyhold  estate,  which  had  always  been  held 

Tit  38.  c.  4,    good. 

Effect  of  44,  Although  in  general  a  copyhold  estate  can  only 

1  lust.  59  a.  l>^  -aliened  by  surrender  and  admittance,  yet  Lord 

Coke  says,  where  a  man  hath  but  a  right  to  a  copy- 
hold, he  may  release  it  by  deed,  or  by  copy,  to  one 
that  is  admitted  tenant  dejacto. 
Kite  aod  45^  j^  copyholder  siurendered  his  lands  oiJt  of 

Quemtons  *  •' 

Case,  court  to  the  use  of  another  and  his  heirs,  upon  cer- 

4  Rep.  25.     ^jj  conditions.     At  the  next  court  the  surrender 

was  presented,  but  in  the  presentment  the  conditions 
were  omitted ;  ah  J  the  person  to  whose  use  the  sur- 
render was  made  being  dead,  the  lord  by  the  steward, 
according  to  the  custom,  admitted  his  daughter  and 
heir,  who  entered.  The  person  who  made  the  sur- 
.  render,  by  his  deed,  released  to  the  daughter,  being  in 
possession,  and  afterwards  entered  upon .  her :  and  if 
his  entry  was  lawful,  or  not,  was  the  question? 

It  was  adjudged  that  his  entry  was  not  Jiawfiil. 
The  great  doubt  was,  if  by  the  said  release^by  de^ 
the  customary  right  of  the  copyholder  was  extinct, 
and  he  who  mad^  the  surrender  barred  of  his  right: 
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and  it  was  objected  that  Littleton  says,  a  copyholder 
cannot  alien  his  land  by  deed,  but  if  he  will  alien, 
he  ought  to  surrender ;  and  that  such  tenants  are 
called  tenants  by  copy,  because  they  have  no  other 
evidence  concerning  their  tenements,  but  the  copies 
of  the  court-rolls ;  and  it  was  said  that  that  excludes 
all  releases  by  deed,  for  then  they  would  have  other 
evidences  than  the  court-roUs.  Also  it  was  said,  that 
he  who  purchases  the  land,  may,  upon  searching  the 
rolls,  be  advised  if  the  title  of  the  land  be  good.  But 
if  a  release  by. deed  should  extinguish  rights,  then  it 
would  be  very  dangerous  to  purchasers,  for  that  does 
not  appear  in  the  rolls.  To  which  it  was  answered 
and  resolved,  that  the  release  in  the  case  at  bar  ex- 
tinguished the  right  of  the  copyholder ;  and  their 
reason  was,  because  he  to  whom  the'  release  was 
made  was  admitted  to  the  tenements,  and  copyhold 
in  possession ;  so  that  a  release  of  the  customary  right 
might  enure  to  him,  and  therefore  the  lord  was  not 
at  any  prejudice,  for  he  had  his  fine  upon  admittance,  Hull  r. 
and  he  to  whom  the  release  was  made  was  in  by  title,  r^" j^^ 
namely,  by  the  lord's  admittance ;  and  so  the  release  S.  p. 
enured  by  way  of  extinguishment. 

46.  It  was  said  in  the  same  case,  that  if  a  copy-  4  Rqp.  25  h. 
holder  be  ousted  by  tort,  there  his  release  by  deed 
to  the  disseisor,  or  other  wrong-doer,  doth  not  transfer 
his  right,  nor  bar  him,  for  two  reasons :  1st.  Because 
he  has  no  customary  estate  upon  which  the  release  of 
the  customary  right  can  enure ;  2d.  It  would  be  to  the 
lord's  prejudice,  for  thereby  he  would  lose  his  fine 
and  services :  and  for  these  reasons  the  release  by  deed 
in  such  case  is  utterly  void.  And  this  is  not  against 
any  thing  Littleton  says,  for  he  speaks  of  an  aliena-  (  74. 
tion  by  surrender,  and  that  of  necessity  ought  to  be 
into  the  lord's  hands,  according  to  the  cudtom.     But 
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^fm  at  bar  could,  not  1m  made  ts 

be  copj^ld  tcaaat  in  posaeaHon. 

Go>Cop.  '•a^  if  a  penoD  is  ousted  of  bu 

'  e  lord  admits  faim  «bo  ku  otuUd 

uxwrdiDg  ta  tbe  ciutooi,  a.  leieeae 

ted  will  «xtiiig^^  his  «|^    But 

'  takes  a  leaac  iotyeaii  of  hk  copjr- 

V    ^      Judd,  he  £a«not  by  his  rciease  paM  the  remmati, 

«^^  ^  ^    bccftUBc  «uch  release  «nive8  t^  waj  of  eiilarg«meat 

to  trani£er  an  interest,  aadootby  way  of  «Ktingaidi' 

meat  to  drown  a  right     Hie  proper  way  wodd  bi, 

ta  surrender  the  reversioa  to  ^ttb  brdi  and  be  to 

grant  it  ov£r  to  the  lessee. 

Wue  T.  48.  If  two  persons  have  a  copyhold  estate  ia  joint 

Win.  3.         tenancy,  and  one  ot'them  releases  to  the  other,  lim 

is  good,  without  any  survender  or  admittance  <tf  fain 

to  whom  the  release  was  made  -,  because  the  %nt  sd- 

mittaRoe  was  of  tfae«>  ud  eveiy  of  them  $  and  tk 

ability  to  release  arose  tsoax  the  first  admittance. 


END   OF  THE  FIFTH  TOX.UICE. 
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